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CASES 

ARGUED  AHD  DETERMINED  igifi. 

Court  of  KING'S  BENCH, 


Easter  Term^ 

IndieFiftyiizth  Yearof  theRdgnof  Gmkob  IIL 


MEMORANDA. 

TN  the  last  Tacation,   Oebrge  SaaoUy  Hdroj/d^  Esq. 

was  called  Serjeant,  and  gave  for  his  motto  '<  Com' 
fonere  legtbuM  orbem^^  and  was  appointed  to  succeed 
the  late  Mr.  Justice  Dumpier  as  one  of  His  Majest/s 
Justices  of  the  Court  of  Sanjfs  Bench,  and  was  after- 
wards knighted. 

On  Monday  the  15th  of  Aprils  Mr.  Justice  Le  Blanc 
£eA  Bt  Im  house  in  Bedford  Square: 

*<  iSW  nemo  neque  interior  erat  in  doitaUf  neque 
sandiorJ* 

In  the  course  of  the  last  Taca^n  Mr.  Seijeant 
Faugian  was  appomted  Solicitor  Gleneral  to  Her  M»- 
jesty,  and  Wittiam  Harrison,  Esq.  Solicitor  to  the 
Prince  of  JTofei; 

Vot-V.  B  On 


CASES  IK  EASTER  TERM 

1816.  On  Wednesday  the  ist  otMayj  being  the  first  day  of 

"""^  this  term,  the  following  gentlemen  took  their  seats 
within  the  bar,  viz.  Mr.  Serjeant  Vaughan  having  been 
appointed  one  of  His  Majesty's  Serjeants  learned  in 
the  law ;  James  Burroughs  Charles  Warren^  Jonathan 
Bainej  James  Scarlett^  James  Trawer^  William  Cooke, 
Samuel  Yale  Bemfon,  William  Agar,  and  John  BeUf 
Esquires,  having  been  appointed  of  His  Majes^s 
coimsel  learned  in  the  Iaw|  Ckaries  Welherett,  Esq. 
having  received  a  patent  of  precedence,  and  PFiUiam 
Harrison,  Esq.  having  been  appointed  one  of  His 
Majesty's  counsel  learned  in  the  law. 

On  Friday  the  3d  of  May,  Mr.  Justice  Abboii  took 
his  seat  0a  the  bcneh  €xS  this  Cour^  haiviDg  rengntd 
his  seat  on  the  bench  of  the  Court  of  Common  Pleas. 
And  on  Saiurdt^  tb*  4tk  of  Hivy,  James  Burroughs 
Esq.  was  called  Serjeant,  and  gave  for  his  motto^ 
<*  Legibm  emendes^^  and  was  appointed  to  succeed 
Mr.  Justice  Abboti  as  one  of  His  Majesty's  Justices  of 
the  Court  of  Common  Plea%  and  took  his  seat  acceid- 
ingly,  and  was  afterwards  knighted. 


nrfdnetd<y,  Ranger  ogdifist  the  Earl  of  CnESTERriELD. 

M^  ut.  ^ 

ift  bond  and        m   MEMORiAI/ef  an  annuity  gmiitsdbr  dM  EaH  of 

warrant  or  at-       ^\  "  **  "^ 

torneyandin-  Chesterfield  to  ose  John  Tajfhr,  ess  the  xotH  of 

madetosccore  Fdfrftaty  I  fit,  fet  feithi  a  bond  of  that  dale  made  by 

mcmo"r?alof  the  the  Earl  to  Taylor,  in  the  penal  sum  of  3<S©o/.  condi- 

™tVf"attor  tWiiedfbr.tbpp«J»emofanannuityof3oolqwtai^^^ 

ney,  need  not 

eipress  for  whoie  life  the  aniitilty  is  granre<f»  if  it  be  expressed  in  the  memorial  of  the 
indenture,  which  ntcilcs  the  laid  bond  «nd  warrant  of  attorney,  £pr  whose Jife  the  said  Mi* 
nuity  is  granted. 

......  iifi 


V 

> 


IN  THE  FlRT-SlXTH  YfiAR  OT  QEORQE  III.  S 

in  coDiideratida  of  1 800/.  paid  by  Tinfior  to  the  Earl ;         1816. 
dso  a  w^nrtot  of  attorney  of  the  same  date  to  confess         ' 

.  Ranoka 

ajud^^nenton  the  said  bond  for  3600^;  also  an  inden«  egainsg 
tttfe  of  Ae  same  date  between  the  Earl  of  the  ist  par^  Cac8Tcftr»i.D. 
Tagl^  of  the  2d,  and  T.  Stride  of  the  3d,  recttmg 
the  said  bond  and  warrant  of  Attorney,  and  that  for 
the  better  seeuring  the  said  annuity  the  Earl  had  agreed 
to  obaige  the  said  annuity  on  certain  manors,  fltc.  (de- 
scribed in  the  memorial),  in  pursuance  whereof  the  Earl 
bargained  and  sohl  to  2«^,  his  executors,  flsc.  s  reat 
Charge  of  300iL  pi^aUe  out  of  the  manors.  Sec  (settfaig 
forth  the  parcels );  habendum  to  Te^ldr,  his  executors^ 
&e.  from  thenceforth  during  the  life  of  the  Earl,  payable 
qaacteriiy,  osi  the  days  theran  mentioiied,  and  far  more 
eimrtnaHy  eeeuring  the  same  the  Earl,  in  considcratioa 
of  5<»  paid  byAnVb^gfanted  to  him,  his  0iecator%  8cc. 
the  iasd  manors,  ftc  habendum  to  Shridty  his  executors, 
&a  far  99  yeaff%  if  the  Earl  should  so  Icng  Utc^  in 
truafe,  &e.  (setting  farth  the  trusts  in  the  terms  of  the 
deed  ea  above  staled^  And  because  the  memorial  of 
the  bond  and  warrant  of  attorney  did*not  specify  far 
whose  Ufa  the  amuity  was  granted,  nor  by  whom  or  to 
whom  die  same  was  payable,  (but  in  the  condition  of 
the  bond  it  was  specified,  that  the  annuity  was  granted 
during  the  Earl's  life,  and  was  payable  by  him,  and 
that  T^flor  had  contracted  with  him  for  the  pluwhase 
of  it)  thevefofe  it  was  objected  by  the  Earl,  in  his  answer 
to  a  bill  filed  in  Qiancery  for  the  purpose  of  obtaining 
payment  of  the  arrears^  that  the  said  annui^  was  in« 
▼alid. 

And  now  this  question  being  referred  by  the  Mastto 
of  die  RoHs  to  this  Comt  kit  their  opinion, 

B  2  Bichardson 


4  CASES  IK  EASTER  TERM 

1816.  Bkkardson  for  the  defendant  argued  (a)  from  tbe 

"""^  '  language  of  the  annuity  act  (ft),  which  requires,  ^  that 
a^ui  a  memorial  of  every  deed^  bondj  &c.  whereby  any  an- 
CaisTtftFiBio.  niiity,  8cc«  shall  be  granted,  shall  within  20  days  of  the 
execution  oisuch  deed,  bond,  &c.  be  enrolled,  and  that 
every  such  memorial  shall  {inier  alia)  set  forth  the 
name  of  tbe  person  for  whose  life  the  annuity  is  giisnted, 
otherwise  every  such  deed,  bond,  &c.  shall  be  void," 
that  the  memorial  of  thiflix>nd  was  defective,  causi  qui 
mprtu  For  when  the  statute  saith  every  tuck  memorial^ 
it  means  the  memorial  qf  every  such  deed  r  otherwise  why 
make  every  such  deed  void  ?  And-  this  defect  is  not 
cured  by  the  recital  of  the  bond,  in  the  memorial  of  the 
indenture ;  for  if  the  memorial  of  the  indentur&hadihlly 
recited  the  condition  of  the  bond,  viz.  that  it  was  for 
an  annuity  granted  during  the  EarFs  life,  &c.  possibly 
the  defect  in  the  memorial  of  the  bond  might  have  been 
supplied  by  the  recital  of  it  in  the  memorial  of  the  in- 
denture ;  but  here,  neither  the  memorial  of  the  bandy 
nor  the  recital  of  it  in  the  memorial  of  the  indenture 
states,  that  it  is  for  an  annuity  during  the  Earl's  life. 
So  that  diere  is  no  way  of  learning  from  the  memcHnal, 
what  is  the  term  mentioned  in  the  bond  for  which  the 
annuity  is  gruited. 

Lord  EuLEKBORODOH  C.X  Did  the  act  of  piu^ 
Hament  mean  to  enforce  a  separate  setting -forth  of  each 
of  the  several  instruments ;  or  is  it  not  a  sufficient  cora- 
plianoe  with  the  act  in  this  case,  to  set  forth  that  instru- 
ment which'  shews  the  other  two,  and  simply  to.state 
the  feet  that  there  are  the  other  two  ?    The  expression 

(«)  This  case  was  argued  at  Serjeants*  Inn  before  this  term.  We 
were  faTonred  with  a  note  of  the  araumcnt  by  a  geotlcman  at  tbe  bar. 

^^  said 
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**  said  aMmmty,**  in  the  memorial  of  the  indenture^  saf-         1816. 
fidently  identifies  the  annuity  with  that  for  which  the  • 

bond  and  warrant  of  attorney  are  given  ;  so  that  here  agmtm 

18  a  complete  notification  of  every  deed :  and  upon  the  CHiiTBiiritLD. 
whole  it  appears,  that  all  are  given  in  respect  of  the 
same  annuity.    So  much  ingenuity  has  been  expended 
iqpoQ  the  construction  of  this  act,  that  doubts  have 
been  raised  where  th^  cocdd  never  otherwise  have 


BAVwr  J.    I  think  this  case  is  decided  by  that  of 
Hot^  T.  Mmey.  (a) 

Manyai  was  to  have  aigued  for  the  phuntifi. 

Hie  following  certificate  was  sent : 
We  have  heard  this  case  argued  by  counsel,  and 
have  considered  it ;  and  we  are  of  opinion,  that  the 
anani^  of  300/.  granted  by  the  defendant,  the  Earl  of 
Cto^eCfGRb^  to  the  said  tMn  Taylor^  was  a  good  and 
valid  annuity. 

Ellsnboboogu. 
J.  Baylby. 
G.  &  Houunro. 


Ba 
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Ma,  i»t.  Babclay,  against  Stirling  and  Another,  (a) 

A  policy  on 

from*\heVhi'"f''  A  SSUMPSIT  for  money  len^  money  paid,  and 

port  of  loading  money  had  and  received  to  the  nse  of  the  phmtHF, 

of  discharge, '  and  upon  an  account  stated.    Plea  general  issue,  and 

cluu^in'ttrmc.  ^^c  defendants  paid  75/.  into  Court,  upon  the  coonl 

diate  portf,  be-  f^^  money  had  and  received.     At   the   trial  before 

ginning  the  ad-  "^ 

venture  on  the  Lord  EUetiborough  C.  J.   at  the  London  sittinin,  after 

Sfoods  from  the  ° 

loading,  as  Trinity  term,  there  was  a  verdict  for  the  plaintifis, 
^e^TtoJsT  damages  500/.  subject,  to  the  opinion  44  the  Courts  upon 
&"te  the  foUowing  case: 

^^'^'^liV  ^^^  defendants  being  owners  of  the  sliip  Vephmej 
without  being    which  was  loaded  at  Jamaica  in  September  1814,  with  a 

deemed  a  dcTi-  r    •  -^     n  •  i- 

ation,  covers  cargo  on  freight  irom  various  shippers,  and  was  bound 

go^r/^d^dat  to  London^  effected  a  policy  of  insuranee  for  laooL  on 

""^^T^^t^^  the  freight  of  the  said  ship,  valued  at  4,200^  whicb 

Ihc'shi^iilTin''  P^^^y  *®  plaintiff  underwrote  for  500/.    The  voyage 

saUed  with  a  described  in  the  policy  was,  *«  At  and  from  port  or 

cargo  loaded  at  f        J  ^  J  r^ 

J.  was  during  ports  of  loading  in  Jamaica,  to  her  port  or  ports  ofiifr 
ouMiore^at^a^n  thoTge  of  ike  United  Kingdom,  mth  leave  to  call  at  all, 
^!7nJ^^t  a  ^^9  ^  *™^  *^  S^'*^  British  and  foreign  West  India 
P*''°f*^"  islands,  to  seek,  join,  and  exchange  convene,  beginning 
on  board  other  the  adventure  upon  the  goods  from  the  loading  thereqf 
port  to  com-  aboard  the  said  ship,  as  aforesaid**  Andinasubse^ 
aid  IrrivS'u '  <pient  part  of  the  policy,  after  the  jsual  declaration^ 
^iS^fa^nd  ^    that  it  should  be  lawful  for  the  ship,  in  that  voyage,  to 

•arned  Arcight, 

held  that  the  assured,  who  had  abandoned  to  the  underwriter  upon  intelligence  of  the 
]o0,  and  had  adjusted  with  him  as  for  a  toui  lots,  was  liable  to  the  underwriter  for  tJie 
freight  of  that  part  of  the  cargo  loaded  at  the  intermediate  port,  after  deducting  the  cx- 
pcDces  attcnduit  apon  procoringthe  laidfrcight, 

(«)  This  case  was  wgaed  at  Strjtmm*  /m,  before  tliis  term. 

proceed 


St  III  LI  NO. 
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proceed  and  leil  to,  and  toucii  end  etey  at  any  porta       \S\S. 

whatsoever,  ihe  fellowbig  tiniffds  were  intxviduced :  —  — — 

«<  Jfui  mkerestmm',  ^akk  kam  to  ikd^mr^e^  eJKkafige^  ^^^nti' 
rnni  take  an  boati  goodi  ai  amf  parti  otfiacH  ike  mmf 
€alt  ctf,  arproee^i  to,  laUhout  Mng  dmeetf  My  de^iaiicn 
Jfom^  and  wiikoid  profudke  to  tkis  imuta^iJ* 

The  ehip  eailed  from  Jiwu^ca  on  the  joth  of  Cktober^ 
18149  with  the  taid  cargo;  end  on  the  Sth  of  Nooembery 
in  the  cottrse  of  her  voyage,  g^  otk  shore  off  the  island 
of  Cuhu  There  the  remained  titt  the  1 8th  of  Zkember^ 
dtning  which  time  paK  of  the  ea^go  was  saved,  hut  the 
greater  part,  consisting  of  sugar,  was  washed  away  and 
lost  On  the  ikoth  of  Deeemher^  the  ship  reached  the 
Hawmnak^  and  having  received  there  such  repairs  aa 
were  necessary  to  enable  her  to  pH>ceed  to  JBnglandj 
took  on  board  so  much  of  her  cargo  as  had  been 
sav^9  and  likewiie  a  considerable  ^[iiaiitity  of  fresh 
geods  on  freight,  from  the  Havannah  to  London^ 
and  sailed  the  latter  end  olFdn'uarjf  1815^  lotelii^ 
geMe  of  the  disaster  which  had  befallen  the  ship,  was 
conveyed  to  the  defendants  on  the  18th  of  Jamtarjf 
1815,  by  a  letter  dated  Hawnnakf  the  23d  Nooember 
preceding  which  letter  was  shewn  to  the  plaintiff  and 
the  other  underwriters.  This  ktler  stated  «<  that  tile 
dup  on  her  passage  home,  in  the  convoy  of  the  Jkgp 
frigate,  haA  been  cset  on  shore  on  the  coast  of  CSm&% 
in  heavy  weather,  on  the  nig^  of  the  8tb  of  Na^ 
cmkr,  about  15  miles  to  leeward  of  the  HapmtaA 
That  the  captain  on  his  arrival  Ibfaere  had  applied  tor 
^ip^t'^fyf^  and  had  ever  aince  been  employed  ia  pro* 
awing  coi»teni  and  men;  end  that  part  of  the  carfo 
which  it  had  been  possible  to  save,  was  nearly  already 
B  4  secured. 
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1816.       aecured.    That  aboat  two-thii^  of  thecwga  woidd  be 
_  ^  ^  wholly  lost,  the  water  having  reached  up  to  the  middla 

against  deck  before  assistance  could  be  procured.  That  there 
were  some  hopes  that  the  vessel  would  be  saved,  but  it 
was  precarious^  and  depended  much  upon  the  weather ; 
but  no  exertion  would  be  spared  for  that  purpose.  In 
the  mean  time  the  proceedings  and  vouchers  went  on 
with  the  utmost  regularity,  and  the  defendants  would 
be  r^ularly  informed  of  their  progress."  On  recdpt 
of  this  letter  the  defendants  abandoned  the  firdght, 
by  notice  in  writing  to  the  plaintiff  and  the  other  un- 
derwriters on  freight,  and  also  abandoned  the  ship  to  the 
several  underwriters  on  ship,  and  demanded  firom  all  a 
total  loss.  Most  of  the  underwriters  on  ship  adjusted 
a  total  loss,  but  afterwards  settled  with  the  defendants 
by  compromising  to  pay  less  than  ioo2.  per  cent,  the 
underwriters  giving  up  to  the  defendants  their  interest 
under  the  abandonment.  The  plaii^^  refusing  to  pay 
a  total  loss,  an  action  was  commenced  against  him  on 
the  26th  of  Jamuny  1815,  and  on  the  28th,  afterpro- 
cess  delivered  to  his  attorney,  the  plaintiff  agreed  to 
settle  a  total  loss,  and  thereupon  signed  an  adjustment 
on  the  policy  in  this  form :  <<  Settled  a .  total  loss  of 
look  per  coit,  payable  in  a  month."  On  the  i6th  of 
Februatyf  the  plaintiff  being  informed  that  the  ship 
had  been  gotten  off  the  rocks,  and  was  about  to  be  re- 
paired and  sent  to  England,  gave  notice  to  the  broker 
not  to  pay  over  to  the  assured  the  loss  which  he  had 
settled,  but  withdrew  that  notice  on  the  aad  otjfyrU, 
so  soon  as  it  was  known  that  the  ship  had  arrived  in 
the  BriHth  Channel,  and  authorized  the  broker  to  pay 
the  defendants  the  total  loss,  which  was  accordingly 

T4  paid. 
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paid.  On  the  3d  of  Mcof  tte  ahip  arrived  at  the  port 
of  London^  and  having  duly  delivered  her  cargo,  the 
defisndante  received  freight  for  the  same.  It  was  agreed 
that,  as  far  as  concemed*the  verdict,  the  75/.  paid  into 
Court  should  be  taken  as  suflBcient  to  cover  the  freight 
doe  for  that  part  of  the  cargo  delivefads  which  was 
originally  shipped  at  Jamaica.  And  the  question  was, 
ist,  whether  the  plaintiff  was  entitled  to  a  propoction 
of  the  whole  or  to  any  part  of  the  freight  of  the  fresli 
goods  shipped  at  the  Hwoatmah  and  delivered  in  Loih* 
dan :  and  if  so,  adly,  whether  any  deductions  from 
the  gross  amount  of  such  frdght  were  to  be  made  ia 
respect  of  charges  incurred  at  the  island  of  Cvba. 


181& 


fiAACLAr 

Stuluno* 


Bkkardson^  for  the  plaintiff,  argued,  that  inasmuch 
as  die  freight  of  the  goods  shipped  at  the  Haoannahf 
wascoveved  by  the  policy,  the  plaintiff  was  entitled 
to  this  freight.  He  said,  it  was  dear  firom  the  terms 
of  the  policy,,  that  it  included  freight  not  only  of  such 
goods  as  were  shipped  at  Jamaica^  but  also  of  all 
goods  put  on  board  at  any  of  the  Wesi  India  islands 
in,  the  course  of  the  voyage ;  for  the  policy  contained 
a  liberty  to  call  at  any  liuch  islands,  and  to  discharge 
exchange^  and  take  on  board  goods  at  any  place  the 
ship  might  call,  without  being  deemed  a  deviation, 
&c  If  then  the  freight  of  such  goods  was  covered  by 
the  policy,  it  followed,  from  the  abandonment,  that 
the  plaintiff  was  entitled  to  such  freight;  because  the 
abandonment  implies  a  relinquishment  to  the  aban- 
donee of  all  the  interest  covered  by  the  policy.  There- 
fore, where  freight  was  earned  after  abandonment,  and 
received  by  the  assured  from  the  shippers  of  goods^  it 
wasadju^|ed  that  the  underwriter  on  freight  might 

have 
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havse  as$umftii  to  recofier  it  firom  the  assnted.  {a)  And 
«t  all  arents,  whether  the  plaintiff  be  entitled  to  this 
fireight  under  the  abandomaent  or  not,  thi*  being  a 
contract  of  indemnity,  he  is  entitled  to  have  the  da* 
mages  recouped,  pre  tani&f  out  of  the  fireight  earned 
by  the  defendants  in  the  homeward  Toyege.  (ft)  aAy, 
As  to  any  deductions  from  the  amount  of  this  fireight 
in  Mqpect  of  charges  incurred  at  die  Ibtwmahj  k 
seems  that  the  expences  of  the  ^soyage^  wages,  tu.j 
are  charges  which  belong  to  the  owner  of  the  shijv 
and  are  not,  pr<^tly  speaking,  salvage  on  the  firei^ty 
and  therefore  oug^  not  to  fidi  upcm  the  plaintiff* 

Marryat^  for  the  defendants,  denied  that  the  freight 
of  the  goods  shipped  at  the  Hanammi  was  oovered  by 
Ifae  polky;  &r  the  policy  is  precise  in  descrSung  the 
sulYentuxe  to  be,  <<at  and  from  her  poru  of  loading  in 
Jawtaieat''  and  that  it  shaQ  begin  *<  from  the  leadii^ 
of  the  goods  aboard  as  qfiaresaid,"  that  is  at  Jamaica  t 
and  the  leave  given  in  a  subsequent  part  of  the  peU^ 
to  CTchange  and  take  on  board  goods  wX  any  places  the 
ship  mi^t  call  at,  was  not  intended  to  alter  the  adven- 
ture befinre  described,  but  only  to  excuse  a  deviation. 
Therrfore^  though  the  loading  of  goods  at  the  Hawnt- 
nak  shall  not  avoid  the  policy,  by  reason  of  the  liber^ 
contained  in  it,  yet  is  it  no  part  of  the  risk  insnral. 
If  the  whole  cargo  had  been  Idaded  in  the  iBnt  in- 
stance at  the  Havatmahf  there  would  have  been  no 
inception  of  the  risk;  how  then  does  the  loading  of  a 
part  at  Jamaica  aker  the  natureof  the  ride,  as  to  that 
part  which  was  h)aded  at  the  Hcnamkdkf    Another 

objection 


Stulino. 
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•Igection  to  the  plaintiff 'i  right  to  recover,  U  thi^        1816. 
that  hafiog  paid  his  money  voluntarily,    and  with        '■ 
knowledge  of  all  the  circumstances^  as  upon  a  total        sgaitm 
loss,  to  the  assured,  it  is  against  a  known  principle  of 
law  to  permit  him  to  recover  it  back« 

Lord  Ellenbobouoh,  C.  J.  Hiis  is  a  question 
between  the  assured  and  the  underwriter  on  freight, 
to  whom  an  abandonment  has  been  made,  whether 
the  underwriter  is  entitled  to  recover  the  freight 
earned  subsequently  to  the  abandonment  and  received 
by  the  assured  under  these  circumstances.  The  freight 
was  earned  ia  reapect  of  goods  loaded  partly  at  Ja^ 
maicOf  and  partly^  owing  to  a  mis-adventure  in  the  voy* 
9§ft  at  Cuba;  and  the  whole  has  been  received  by  the 
assnred  at  the  ship's  port  of  discharge.  First,  let  us 
consider  the  freight  insured.  The  policy  runs  thus : 
<<  At  and  from  the  port  of  loading  in  Jamaica^  to  her 
port  of  disdiarge,  beginning  the  adventure  from  the 
loading  on  board  the  ship  as  aforesaid,  that  is,  from 
the  loading  BlJamtUoh  with  leave  to  call  at  all  and 
every  of  the  West  India  islands."  The  dllp  being 
driven  on  the  coast  of  Cuba  by  the  accidents  of  die 
voyage,  this  became  a  part  6i  the  voyage.  And  with* 
out  considering  it  as  part  of  the  voyage  in  the  first  in-* 
stance,  the  liberty  given  to  the  assured  to  tooch  and 
take  in  goods  at  CubOf  incorporates  this  part  of  the 
adventure^  by  nepessary  construction,  with  the  voyege. 
It  is  said,  this  liberty  does  no  more  than  exoise  a 
devwtions  but  the  caee  of  ViokU  v.  AUwH  (•)>  Aew» 
thi^  an  intermediate  port  may  be  included  witb^  the 
p<dieys  equally  with  the  ierminm  a  quo  mentioned  in 

(a)  3  7diur/.4i9« 

it: 
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1816.        it:  and  it  is  very  material  that  it  should  be  so.    Thiy 

•^— —        then  being  freight,  which  the  poBcy  would  have  co- 

^tgaiiut        Tered,  had  it  remained  at  the  risk  of  the  assured)  is 

Stuliho,      ^^  ^g  assured  a  trustee  for  the  underwriter  if  he 

'receive  it  after  abandonment  ?    All  the  cases  agree  that 

he  is,  and  diat  he  is  accountable  for  the  subsequently 

received  freight :  he  cannot  have  both  indemni^  and 

freight  also.    Therefore  the  plaintiff  is  entitled  in  this 

case^    deducting  only  such  charges  as  belong  to  the 

freight;  such  as  the  expences  of  loadbg  the  cargo, 

and  the  wages  of  the  crew  during  the  loading,  (a) 

Batlet  J.  The  question  is)  whether  the  plaintiff  is 
entitled  to  the  whole,  or  any  part  of  the  Havatmak 
freight.  The  first  objection  is,  that  this  policy  would 
only  have  attached  on  the  freight  of  such  goods  as  were 
put  on  board  at  JamaieOf  but  not  elsewhere.  But 
such  a  construction  is  contrary  to  the  true  intent  of  the 
policy ;  for  the  policy  contains  no  words  limiting  it  to 
the  goods  to  be  put  on  board  at  Jamaica.  The  two 
termini  were  Jamaica^  and  the  ship's  port  of  dischaige 
in  the  United  KSngdomy  with  leave  to  call  at  any  of  the 
West  India  islands ;  and  I  think,  that  any  freight  earn- 
ed between  these  two  termini^  and  within  the  limits 
of  the  leave  specified,  would  have  been  covered  by 
the  policy.  In  a  subsequent  part  of  the  policy,  there 
is  leave  given  to  discharge^  exchange^  and  take  on 
board  goods  at  any  phice  the  ship  may  call  at :  this 
was  not  to  be  deemed  a  deviation.  Then,  if  the  as- 
sured were  to  have  full  power  to  do  this,  how  comes  it 
that  the  freight  of  the  goods  thus  taken  on  boardy  is 
not  to  be  included  in  the  policy?    The  underwriter^^ 

« 
(0)  See  Sh0tf  T.  CludOwef  7  £au*  34* 

risk 
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rigk  is  not  increased  by  the  assured'a  taking  on  board  1816. 
one  half  of  the  cargo  at  Jamaica^  and  the  other  half  at  •^— - 
Cuba^  when  he  might  have  taken  on  board  the  whole  at  ^^a^ 
Jmnaica  s  on  the  contrary,  the  risk  is  thereby  dimi- 
nished. For  suppose^  in  this  cite,  a  loss  to  have  hap- 
pened before  the  ship  was  folly  laden,  the  underwriter 
would  have  sustained  a  loss  but  upon  half  his  risk- 
In  principle  and  good  sense,  there  can  be  no  reason 
why  this  policy,  which  was  intended  to  cover  the  freight 
upon  the  whole  voyage,  should  not  attach  upon  the 
freight  of  goods  loaded  at  an  int^mediate  port,  in  the 
voyage.  I  therefore  think  that  the  Havannah  freight 
was  covered  by  the  policy.  It  would  be  unjust  to  hold 
otherwise.  The  assured  estimates  the  whole  freight 
at  4,aoo/. :  if  one-half  is  washed  overboard,  and  afresh 
half  substituted,  why  should  he  be  allowed  to  earn  the 
freight  of  that  hal^  and  put  it  into  his  pocket  ?  With 
respect  to  the  abandonment,  the  im|)ort  of  it  js,  that* 
the  assured  declares  that  he  does  not  look  to  any  benefit 
fitim  the  freight  of  the  voyage,  but  is  content  that  the 
underwriter  shall  have  it,  paying  to  the  assured  the  foH 
roo  per  cent  And  this  action  is  not  brought  to  re* 
cover  back  from  the  assured  any  part  of  that  mon^ 
which  was  paid  him  by  the  underwriter,  but  to  recover 
that  portion  of  the  freight  which  the  assured  has  re- 
ceived, after  having  been  paid  the  full  amount  of  his 
freight  As  to  whether  any  deductions  ought  to  be 
mad^  I  think  that  the  charges  incurred  while  the  ship 
was  detained  merely  for  the  purpose  of  getting  repairs, 
to  enable  her  to  complete  her  voyage^  ought  to  be  set 
to  the  account  of  loss  on  ship,  for  which  the  under- 
writer on  ship  will  be  liable.  But  as  to  any  charges  in- 
curred while  the  ship  waited  at  Cuba  to  obtain  freight, 

or 
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1«)6. 


Barclat 
agMna 

SriULivo, 


or  for  the  purpose  of  loading  it  when  obtained^  these 
ottght^  I  thinks  to  be  deducted. 

HoLROYD  J.  This  is  a  policy  not  confined  to  fmgfac 
on  goods  loaded  at  Jamaicay  but  is  to  be  extended  to 
goods  loaded  during  the  Toyage  from  Jamaica  to  her 
ports  of  discharge.  The  leave  to  call  at  other  ports^ 
and  load  there^  puts  the  freight  arising  from  the  goods 
loaded  at  the  Havannahf  upon  the  footing  with  the 
fermer  freight,  and  brings  it  within  the  meaning  of  ^ 
poli^.    I  agree  with  the  Courl  on  the  other  point 

Postea  to  the  Plaintiff. 


WeJktiday^ 
May  li/. 

Dcvise'ofhU 
estates  to  his 
wife  for  life, 
and  after  her 
deceaie,  to  his 
ton  (his  heir  at 
law),  charged 


Chaplin,  Clerk,  against  Leroux.  (a.) 

/COVENANT  for  not  repairing  on  a  lease  for  ai 

years,  which  expired  at  LoAf  Dajf^  1807,  made 

by  the  &ther  of  the  plaintiff  to  the  defendant.    And 

^  plaintiff  dedares,  that  his  fiither  was  sdsed  of  part 

with  the  yearly  pf  the  demised  pranises  in  fee.  and  of  the  residuey  by 

payment  of  '^  '  * 

100/.  to  his        copy  of  court  roll  held  of  Ihe  Manor  of  TotUkham  la 

dwKhter  for 

her  life,  and  at 

her  decease 

with  the  sam 

of  1500^  to  be 

dhrided  among 

her  children ; 

or  if  no  child. 

to  be  disposed 

of  as  she 

should  direct  \ 

and  in  default 

of  payment  of 

either  of  the  said  sums  within  the  time  appointed,  to  G.  T.,  his  heirs,  administrators, 

and  assigns^  in  trust,  to  raise  the  roo/.  out  of  the  rents  and  profits,  and  the  1500^  by 

sale  or  mortgai^e  of  a  snllicient  patt  of  the  lands,  and  subject  to  the  said  charges  and 

tnitt  to  his  said  son,  hYs  heirs,  ekecaton,  adniniitrators,  and  assigns :  Held,  the  son  took 

by  descent  and  not  by  pttrchaM* 

(«)  This  else  was  argued  at  Serjeants*  Inn  before  this  Term. 

6  surviving; 


fee*«mpl€^  at  the  will  of  the  Lords  according  to  the 
custom  of  the  Manors  that  he  surrendered  the  cqpy- 
hold  part  to  the  use  of  his  will|  and  by  his  will  devised 
the  whole  premises  to  his  wtfe  for  life,  provided  she 
did  not  marry ;  and  died  seised^  leaving  his  said  wifi^ 
and  the  plaintiff  his  only  son  and  heir  at  law,  him 
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sarrtviDg;  and  that  afterwards,  and  before  the  breach 
of  covenant,  the  aaid  wife  died,  and  the  said  demised 
premises,  with  the  appurtenances,  descended  to  the 
plaintiffi  as  only  son  and  heir  at  law  qf  the  lessor^ 
whereby  the  plaintiff  was,  and  condnually  hitherto 
hath  been,  and  still  is  seised,  &c. 


I»16. 


CUAPtlN 

against 
LiRQur, 


Flea,  that  the  demised  pr^nises,  with  the  appur*- 
tenanoes,  did  not  descend  to  the  plaintiff  as  the  only 
sod  and  heir  at  law  of  the  lesscH^  modo  et  fcfrmi. 


On  the  trial,  at  the  sittings  after  last  Trinity  tenn^ 
a  verdict  was  found  ibr  the  plaintifl^  silbjeet  to  the 
opmton  of  the  Court,  on  the  question  whether  the 
plaintiff  took  by  descent,  or  by  derise  under  the  will 
of  his  fathert  by  which  the  father  deraed  all  bis  lands, 
1^  wdl  freehold  end  lensehold,  as  copyhold^  with  their 
^ipurtenanoes^  unto  his  wife  for  Cfi%  protided  she  did 
not  marry,  wkh  power  Co  grant  building  leases  for  6i 
year%  charged  during  that  timet  with  the  payment  of 
the  yearly  smb  of  5ci<«  to  hia  son,  the  plaintiff  if  he 
should  so  IcMig  lire^  by  four  eqpal  quarterly  pay- 
menlB^  and  also  flndifig  him  in  botfd,  washing,  and 
ledgiog  ddriii^  his  stay  at  the  university,  and  du- 
ring his  studies  in  the  profesoioii  of  Horn  kw  in  Len- 
iOfk  ott  otherwise^  until  toch  time  as  he  should  arrive 
U>  the  Hge  of  27  ytiara;  and  also  diarged  with  the  pay*> 
aMit  of  the  further  yearly  sum  of  30/.,  during  his  wife^s 
lije^  unio  his  daughter  Sarahf  the  "wiSe  of  Oeorge  Thomp^ 
aa%  if  she  shotid  so  long  live,  and  payable  quarterly ; 
and  in  case  his  said  wife  should  marry,  then  and  from 
the  done  of  such  marriage  he  devised  all  his  said  hindi^ 
imtobis  s«]d  wDj  charged  with  the  payment  of  the 

said 


Lc&ovr. 
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i816.        laid  yearly  som  of  30^.  unto  his  daughter  Sorroi,  in 
_  like  manuer  as  if  his  wife  had  not  married;  and  also 

Chaplin 

a^Mst  charged  with  the  payment  of  the  yearly  sum  of  100/. 
to  his  wife  during  her  life,  payable  quarterly;  and 
.from  and  after  the  decease  of  his  said  wife,  he  devised 
his  said  estates  unto  his  said  son,  charged  with  the 
payment  of  the  yearly  sum  of  100/.  unto  his  daughter 
Sarah  during  her  life,  payable  quarterly.  And  upon 
the  decease  of  the  survivor  of  his  wife  and  daughter  he 
bequeathed  the  sum  of  1500/.  to  be  equally  divided 
between  all  die  children  of  his  said  daughter  then 
living,  if  more  than  one^  and  if  there  should  be  only 
one  diild,  then  the  whole  to  go  to  such  child ;  and  in 
case  she  should  not  have  any  children  or  child  living 
at  the  time  of  her  decease^  then  he  gave  the  said  sum 
of  1500/L  to  be  disposed  of  by  his  said  daughter  in  such 
manner  as  she  should,  by  any  deed  or  will  attested  by 
two  witnesses,  notwithstanding  her  present  or  any  fu- 
ture coverture,  appoint;  and  for  want  of  such  ap- 
pointment, the  same  to  go  to  her  executors  and  ad- 
ministrators. And  it  was  his  will  that-  the  said  sum  of 
15002.  should  be  paid  within  one  year  after  the  decease 
of  his  wife  and  daughter;  and  in  de&ult  of  payment, 
either  of  the  yearly  sum  of  lool.  to*  his  daughter  m 
manner  above  mentioned,  or  of  the  sum  of  i5oo<L, 
within  the  time  above  specified,  he  devised  all  his  said 
lands,  as  well  freehold  and  leasdiold  as  copyhold,  with 
the  qppqrtenances,  unto  the. said  6.  Thompson,  hii 
esoacutors,  administrators,  and  assigns,  in  trust,  upon 
sttcK  default  of  payment,  to  raise  and  pay  the  said 
yearly  sum  of  looA  out  of  the  rents  and  profits,  and 
the  said  sum  of  1500/.  by  sale  or  mortgage  of  a  sufficient 
part  of  his  said  lands,  anct^ubject  to  the  said  seventt 

charges 
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charges  and  trust  he  gave  the  said  lands,  after  the  1816. 

decease  of  his  wife,  to  his  said  son,  his  heirs,  ere-        

cutors,    administrators,    and  assigns.     The  testator's  ^It!^" 

•aid  daaghter  is  still  living.  l3[«^x. 

If  the  Court  should  be  of  opinion  that  the  phantiff 
took  by  descent,  the  verdict  to  stand;  if  not,  a  nonsuit 
to  be  entered. 

Gasdee  for  the  plainUff  contended,  that  he  took  by 
descent :  for  the  disUncUon  is,  that  where  a  devisa  to 
the  heir  gives  him  the  same  estate  as  the  kw  would 
have  done,  he  shall  take  by  descent;  but  where  the 
tenure  or  quality  of  the  estate  is  altered  by  the  devise, 
he  shall  Uke  by  purchase.    But  a  devise  of  the  real 
artate   to  the    heir,    charged  with  the  paymant  of 
debts  (a)  or  legacies  (i),  does  not  break  the  descent,  for 
the  tenure  is  not  thereby  altered.    Neither  does  the 
devise  over  in  this  case  to  a  trustee,  in  de&ult  of  pay- 
ment of  the  annuity,  or  of  the  1500/.,  alter  the  nature 
of  the  estate.    And  therefore,  where  one  devised  Umds 
to  his  wife  for  life,  and  after  her  decease  to  his  next 
hehr  at  kw,  and  his  or  her  heirs,  provided  such  heir 
Aonld  pay  loot  within  six  months  after  the  death  of 
Us  wife,  as  the  wife  should  by  will  or  writing  ap- 
pdn^  and  that  his  lands  should  stand  charged  with 
the  said  loot  (c) ;  although  the  Court  at  first  doubted, 
yet  it  was  finally  resolved  that  the  heir  took  by  deM»nt 
and  not  by  the  will;  for  the  proviso  in  the  will  for  pay- 
ment of  the  tool,  was  only  a  charge  in  equity,  •  and  did 
not  make  any  alteration  in  the  estate  of  the  land ;  and 

W.5ft..i.ro.    AUamr.Sfhr.£J.Jl^fa.    Jlmrmj.MUri. 
I*)  JA«r,  644.    Hamvonh  t. PiWy.  Cn.SUx.tii.  010.  S, C 
{c)xUh».i9i.   Saa.im.3.C. 

^^'•V.  C  ,here 
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18 16*        where  the  estate  is   Dot  altered   the  descent  is  not 

^^^^^       tolled*:  and  it  was  also  held,  that  if  the  testator  had 

ogaiust        devised  a  rent  chargef  it  would  hare  been  the  same. 

Lkroux*  ' 

And  though  there  was  no  remainder  over  in  that  case, 
yet  what  the  Chief  Justice  said  at  the  close  of  it»  ac- 
cording to  Lutw.  (a),  is  applicable  to  this  case,  where 
there  is  a  remainder  over;  for  the  Chief  Justice  said, 
**  that  i^  all  cases  of  executory  devises  the  estates  descend, 
until  the  contingencies  happen ;  as  if  a  man  deviseto  JLf 
six  months  after  his  death,  in  the  mean  time  the  land 
descends,  and  yet  the  heir  hath  it  not  merely  by  the  law*** 
And  he  said  '*  that  it  would  be  a  violent  construction  to 
make  the  heir  in  as  a  purchaser ;  and  that  the  case 
of  PiU  V.  Pdhaiih  2  Jones  25,  was  a  case  in  point.'' 
And  if  in  the  case  from  IaOw.  where  the  devise  to  the 
heir  was  upon  a  condition  precedent,  provided  he 
should  pay  joo/«  within  6  months,  and  where^  oonse- 
'  quently,  it  might  be  doubtful  whether  any  estate  vested 
before  payment  made^  nevertheless  it  was  held  that  this 
did  not  alter  the  course  of  descent ;  a  Jbriiori  it  is  not 
altered  by  the  present  devise^  which  is  upon  aeon- 
dition  subsequent;  and  consequently  where  the  estate 
vests,  subject  only  to  be  divested  by  de&ult  of  payment. 
The  language  of  HoU  C  J.  is  decisive  upon  this  point  r 
<<  If  (said  he)  a  devise  be  made  to  the  heir  at  law,  pay- 
ing such  and  such  legacies^  &c.  and  for  de&nlt  thereof 
remainder  over,  the  heir  until  d^ult  is  la  by  descent, 
and  the  othe)^s  interest  is  by  way  of  executory  devise ; 
and  so  it  was  in  Pell  and  Brcnm*s  case  in  efiect"  As 
to  Scolt  v.  ScoU  (&),  it  is  probable  that  Lord  Keeper 
Henl^  decided  it  upon  the  ground  that  the  eldest  son 
took  an  estate  tail. 

{a)  Lutof.  798.  {h)  Afi^L  363.  1  JUaCs  Ref,  of  Cats  in  Chancery. 

Temp,  U.  N9rtifb^i9»t  P>  45^  8.  C 


Lerouz. 
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Marryatj  contr^,  argued  that  by  the  will  the  fee  was         1816. 
not  devised  to  the  plaintiff  until  the  incumbrances  were        -^— ^ 

CHAPLIIf 

^satisfied,  and  in  the  mean  time  be  took  but  an  estate  ogmna 
for  life.  That  the  devise  over  to  the  trustee,  with  a 
power  to  raise  the  i5ooi!.  by  sal^  necessarily  implied 
that  the  trustee  was  to  have  the  fee;  and  that,  at  all 
all  events,  supposing  the  plaintiff  took  a  fee  in  the  first 
instance,  it^was  a  base  fee,  or  fee  determinable  by  the 
event  t>f  the  incumbrances  being  unsatisfied.  Where* 
fiire,  as  the  plaintiff  did  not  take  the  same  estate  eithe? 
in  quantity  or  quality,  which  would  by  law  have 
vested  in  him  from  his  ancestor,  it  followed  that  he 
must  take  by  the  devise^  and  not  by  descent*  Agree- 
ably to  this  principle  it  was  determined  in  ScM  v.  ScoU^ 
that  the  son  took  by  devise,  as  having  under  the  will 
a  different  estate  ihan  would  have  descended  to  him^ 
the  one  being  pure  and  absolute^  the  other  not*  {f) 
So»  if  there  be  a  devise  in  fee  to  the  heir  at  law,  upon 
condition  to  pay  debts  widiin  a  year,  and  if  he  fails^ 
that  the  executors  shall  sell  and  pay ;  this  shall  be  a 
purchase  in  the  heir  at  law,  being  tied  with  a  condition ; 
and  so  it  was  adjudged,  {b) 

Gasdee  in  reply,  denied  that  because  a  power 
was  given  to  the  trustee  to  sell  for  the  purpose 
of  raising  the  annuity  and  1500/.,  it  must  be 
neccBsarily  intended  that  he  was  to  have  the  fee; 
and  this  power  it  was  competent  to  the  heir  at 
any  time  to  prevent  the  trustee  from  executing.  It 
is  true  that  the  fee  which  vested  in  the  heir  might  be 
defeated  by  non-payment  of  the  legacies,  but  so  may 

Ci)  JMi*  383.  (b)  Cro.  Car.  x6i.,  Gilpin's  case. 

C  2  an 
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1816.  an  estate  ittroMte  viduitate,  vihieh  is  an  estate  for  Fife, 

I  be  defeated  by  marriage.    And  as  to  Gilpitfi  case  it 

%'^'  was  denied  to  oe  Uw  by  JVehf  C.  J.  and  PcwU  3.  (a) 


JLcROUZ* 


Lord  Ellenborough  CS.  J.  If  the  estate  devised 
to  the  trustee  be  an  executory  devisei  the  law  will  cast 
the  estate  of  the  heir  on  him  by  descent,  until  the  con- 
tingency hq>pens;  if  the  trustee's  estate  be  not  an 
executory  devise^  I  do  not  see  that  there  is  necessarily 
such  an  estate  of  freehold  given  to  him  as  to  break  in 
upon  and  alter  the  quality  of  the  estate  which  the  heir 
would  otherwise  take. 

B AYXJBT  J.  I  am  of  the  same  opinion.  In  all  these 
cases  it  is  desirable  that  the  heir  should  be  in  by  de- 
scent, rather  than  by  purchase;  because  it  is  con- 
venient that  the  property  should  be  assets  in  the  hands 
of  the  heir.  And  the  general  rule  is,  that  where  the  heir 
takes  the  same  estate  in  nature  and  quality  which  the  law 
would  give  him,  betakes  by  descent  It  i^ears  by 
Mr.  ForiPs  M  S.  note  ofAUam  v.  Heber^  though  this 
is  not  noticed  either  in  Strange  (6)  or  Blaciston^s  {c) 
report  of  that  case^  that  the  Court  denied  Gilpiffs 
case  to  be  law.  Impeached,  therefor^  as  QUpm's 
case  is,  as  well  by  what  I  have  just  remarked,  as  by  the 
authority  of  Treby  C.  J.  and  Pcmett  J.,  it  is  competent 
to  lis  to  examine  the  case^  and  in  examining  it  to  ask 
this  question,  whether  a  fee  mounted  upon  a  fee  turns 
the  £rst  into  a  base  fee  ?  I  think  that  it  does  not 
Here  the  plaintiff's  estate  was  a  good  estate  in  fec^  the 
last  an  executory  deviae* 

(0)  Cmt^ffi,  73.    8dli.%4^.  (h)  Str.  ityo.  (c)zJlM£sa. 

HoLBorn 
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HoutoTO  J.  being  connected  with  the  putiei  de*        1816< 
dined  giving  any  opinion. 

agmnu 
Lbioux. 

HOFFHAM  I^OlVu/ FOUDRINIEB.   (o)  ^Sm*!^ 

O0V£NANT.    The  phiintiff  dedaiei  that  by  inden-  A  eotcDtnt  im 

V^  an  indentm 

ture^  of  the  5th  My  1808,  reciting  that  certain   made  between 

letters  patent  before  then  granted  by  His  Majesty  for  signing  to  aH" 

die  making,  using,  and  vending  a  machine  for  making  nnd«  artldel* 

paper,  &c.  were,  by  several  assignments,  conveyed  to  ?^*yy"*'5 

the  defendant  and  one  5.  Foudrinier^  who,  by  certain  by  inttilmenti) 

^•10  .  .J         .  i.  ,  that  in  caie  the 

articles  of  agreement,  m  consideration  of  435o/.  pay-   »idsum,or 
able  by  instelmento  of  300^  yearly,  by  equal  quarterly  thJriX'hSSd 
payments,  granted  to  one  J.  &  the  liberty  of  usihg  the  i^^^^JJ^^^ 
flttd  machine,  &c.  and  that  afterwards,  the  defendant  *"^  ^°  ^^ 

manner  pro- 

and  &  Foudrinier  assigned  the  said  4350^  to  one  L*  2>«  tided  for  by 
who  assigned   to   the  plaintiff;    the   defendant  and"  woold^Q^n 
&  Fbudrinier  thereby,  in  consideraUon  of  the  premises^  jThriid'asm.. 
covenanted  with  the  plaintiff  for  themselves  jointly  and  ^he'^^M*^ 
aeveraUy,  that  in  case  the  said  a7KoL  or  am  annual'  in^  ^^^^^  °?^  ^ 

^  -T^^  ^  paid  at  the 

sUdment  (hereof,  or  any  part  thereof  Aoudd  not  he  paid  timet,  ftc.  wai 

,       •   .     .^        ,       .  ,.  ..V.       heldnottobe 

totheplatnttffai'thettmeSj,andtn  manner pronded for  discharged  by 

s»  the  said  articles  of  agreement^  then  and  as  often  as  ^fV  wto^y" 

jMcA   non^ifayment  should  happen^    the  defendant  and  ^^^^^ 

S.  Foudrinier,  or  one  qfthem^  would  upon  demand  pm  »^*«'  **>«  ^«*- 

^  ^  ^^    niptcyt  thii 

to  the  plaintiff  the  said  43 50^^  or  so  much  thereof  as  oot  being  a 

. «  •       .  1    •  . ,    ,    matter  pro^c- 

dumld  not  bepatd  at  the  times  and  tn  manner  praotded  able  uDdcrthe 

y&r,  i^.    Breach  for  non-payment  by  J.  &  of  150/.  for  eUhertyfc'9. 

two  quarterly  payments,  of  which  the  defendant  and  ^o!3.^i}i, 
5.  F.  had  notice,  and  payment  was  demanded  of  them,  ftc 

(#)  ThU  case  waa  aifacd  at  Setjeaati*  Ian  btlsK  tbii  Tera* 

C  S  The 
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18IG.  The  defendant  pleads  that  after  the  making  of  the  iiw 
"^"""^  denture  in  the  declarationi  and  before  the  exhibiting 
againu  of  the  plaintiff's  bill.  Sic,  to  wit,  the  8th  of  Nov.  i8io» 
FouDRiNxta.  ^g  defendant  became  bankrupt,  and  that  the  indenture 
was  made  and  executed  before  he  became  bank- 
rupt, &c.  The  defendant  also  pleads  that  he  and 
S.  F.  before  and  on  the  ist  of  Nov.  1810,  and  until  the 
suing  out  the  commission  against  them,  were  .traders. 
Sec,  and  on  the  ist  of  November  became  indebted  to 
one  M.  Sn  in  i6o/*  and  became  bankrupts,  whereupon 
a  commission  upon  the  petition  of  M.  S,  issued  against 
them,  and  they  were  duly  declared  bankrupts,  and 
notice  thereof  was  given  in  the  Gazette,  and  they  were 
required  to  surrender,  and  did  surrender,  a&d  passed 
their  last  examination,  and  in  all  things  conformed* 
And  the  defendant  afterwards,  on  the  ist  of  March 
181 1,  obtained  his  certificate^  which  was  allowed ;  uid 
the  plea  concludes,  that  the  indenture  declared  upon 
was  made  and  executed  by  the  defendant  before  he  sa 
became  bankrupt;  *aihereby^  and  by  force  of  the  statutCf 
the  value  of  tie  said  annuity  in  the  said  indenture  men^ 
Honed  and  therein  granted  aud  covenanted  to  be  paid  as 
aforesaid^  could  and  might  have  been  proved  under  the 
said  commission^  S^c.    Demurrer*    Joinder. 

Sichardsony  for  the  defendant,  being  called  upon  to 
support  the  pleas,  argued  that  the  bankruptcy  of  the 
defendant  was  a  bar  to  this  action  brought  for  the  re- 
covery of  instahnents  due  subsequently  to  the  bank- 
ruptcy. For  until  the  stat.  49  6.  3,  c  121,  these 
instalments,  not  being  payable  before  the  time  of  the 
defendant's  becoming  bankrupt,  were  not  proveable 
under  the  commission ;  in  like  manner  as  rent  arrear 

after 
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fdier  the  bankruptcy  (a),  or  a  debt  which  rested  in        1816. 
oontingency  at  the  time  of  the  bankruptcy  (b)  were  not       — — — 
proveable:  and  consequently  an  action  for  any  of  these        agana 
oioses  w..  not  barred  by  the  certificate.    But  now  by    "'*'"'"'""- 
sect  9*  of  the  statute,  all  persons  who  have  given  credit 
to  any  one  who  afterwards  becomes  bankrupt,  whidi 
shall  not  be  payable  before  the  time  of  his  becoming 
bankrupt  shall  be  admitted  to  prove.   And  by  sect  1 7., 
ft  is  competent  to  any  annuity  creditor,  whether  there 
shall  or  shall  not  be  any  arrears  at  or  before  the  time  of 
the  bankruptcy,  to  prove  as  a  creditor  for  the  value  of 
the  annuity,  and  the  certificate  shall  be  a  discharge  of 
all  future  arrears.     So  that  the  statute  has  altered  the 
law  in  this  respect ;  and  whether  this  is  to  be  con- 
sidered as  an  annuity  or  a  debt  payable  at  a  future 
time^  it  is  equally  proveable  imder  the  commission,  and 
consequently  the  action  is  barred..    It  should  seem  that 
this  would  have  been  proveable  as  an  annuity  against 
tZ  &  if  he  had  become  bankrupt,  and  why  not  against . 
die  defendant?' 

Lord  EiXENBOROUGH  C  J;  This  is  not  an  an* 
Qui^,  but  is  a  gross  sum  payable  by  instalmoits; 
and  it  is  a  collateral  engagement  only,,  and  not  a  debt 
fixMu  the  defendant,  until  default  made  by  J*  5«,  and 
notice  thereof  to  the  defendant*  The  9th  section  of  the 
act  provides,  <^  that  all  persons  who  have  given  credit^ 
or  shall  give  eredit  to  any  person  who  shall  become 
bankrupt,  for  aiky  money  which  shall  not  be  due  at  the 
time  of  such  person  becoming  bankrupt,  shall  bead- 
nutted  to  prove  such  debts;"  but  the  taking  a  col« 

C  4  hiteral 
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lateral  security  is  not  giving  credit  for  a  sum  of  money 
to  the  person  who  enters  into  such  security.  It  is 
essential  that  the  party  should  be  a  credltpr  of  the 
bankrupt  at  the  time  of  the  bankruptcy  ;  if  this  be  not 
shewn,  the  argument  upon  the  sutute  fails.  Now  in 
Ihe  present  case  the  plaintiff  was  not  a  creditor  at  that 
time:  the  defendant  was  only  contingently  liable  in 
owe  another  person  should  make  default;  the  re- 
latioUf  therefore^  of  debtor  and  creditor  did  not  sub* 
sist  between  these  parties  at  the  time  of  th^  bankruptcy- 
This  case,  therefore^  is  not  within  either  section  of  the 
act  of  parliament.    . 


Baylet  J.  It  seems  to  me  that  Haffham  was  not  a 
creditor  of  JFoiidlriiiier  at  the  time  of  his  bankruptcy: 
he  could  not  have  made  the  affidavit  necessary  to  prove 
a  debt  It  was  not  the  intention  of  the  act  of  paz^ 
liament  to  lock  up  the  property  of  a  bankrupt,  upon 
a  possibility  that  at  some  period  or  other  some  per- 
son may  have  a  claim  upon  it.  We  are  desired  in  this 
case  to  say,  that  so  large  a  sum  as  4000/.  of  the  de- 
fendant's property  ought  to  be  retained,  because  J.  S^ 
iot  whom  the  defendant  was  surety,  might  afterwards 
nmke  default.  But  at  the  time  of  the  bankruptcy 
J.  5.  had  not  made  default.  The  plea  therefore  is  bad. 

Gaselee  was  to  have  argued  for  the  plaintifi^  but  was 
stopped  in  the  outset  of  his  argument 

Judgmeiit  fi>r  plaintiff  (a) 


(j)  See  ffTfUi  w.  HTehh,  mUe,  yol.  !▼.  333. 
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RvcKER  and  Others  against  Anslsy.  (a)        ^J^' 

A  8SUMPSIT  upon  a  policy  of  assurance,  dated  AUceocetoC. 

x8th  Jidy  1810,  on  goods  on  board  the  ship  For-  wercshi^^  ^ 

ima  i  the  interest  was  averred  to  be  in  P.  B.  Smit  and  ^J^^  J^  y^ 

Co^  and  the  loss  by  seizure  and  detention  of  persons  un-  ^^^  ^  ^Ta^ 

known*     Plea,  non  assumpsit.      At  the  trial  before  <rii^  or  ncatrAl 

merchantif  to 

Lord  EUenborough  C.  J.,  at  the  London  sittings  after  load  ma  oport 
Bader  term,  there  was  a  verdict  for  the  plaintiflEb,  b^HUieVvi. 
damages  300/.,  subject  to  the  opinion  of  the  Court  Ji"frj|^^ 
upon  the  following  case :  ^  )^  ^bLST^ 

not  under 
blockadcy  WM 

Hie  policy  was  eflSxrted  by  the  plaintift)  as  agents  held  to  pratecc 

on  account  of  P.  B.  Sntit  and  Co.,  on  goods  to  be  p^/ty  cipontd 

dwreafter  declared  and  valued,  which  valuation  was  i'l'^J^!^^!!!^ 

'  try  on  a  voysft 

afterwards  made,  at  and  from  Lcmdan  to  Biga^  or  any  *®  *'^5SSl 
port  or  ports,  place  or  places  in  the  Baltic^  backwards  being  at  war 
and  forwards,  and  until  the  goods  were  safely  delivered  BrUmm. 
at  the  houses  or  warehouses  of  the  consignee,  &c«,  at 
a  premium  of  25  guineas  per  cent,  to  return  15/L  per 
oent.  for  convoy  on  arrival;  and  it  was  declared  to  be 
against  all  risks. 

This  policy  was  eflected  under  these  circumstances : 
in  Jubf  1 810  the  plaintiffs  received  orders  from  the 
agent  in  this  country  of  Smit  and  CSo.,  who  were 
domiciled  and  carrying  on  trade  at  Biga^  to  ship  for 
their  account  a  cargo  of  goods  for  Biga^  the  agent 
having  for  this  purpose  chartered  the  ship  JSfarlima, 

(«)  This  caic  was  aignsd  at  Setjcaati*  laa  btibrc  this  Tcna. 

then 
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then  at  LondoHj  in  the  name  of  the  plaintiffi.  Aboul 
^"^W^  the  same  time  the  phiintiffii  gave  orders  to  CasUndUk 
Anslst.  und  HeniZf  ship-brokers  in  London^  to  procure  a 
licence  for  the  voyage,  which  CasUndick  accordingly 
applied  for  and  obtained  from  the  British  Oovenunentt 
without  disdotiu^  in  their  petition  to  the  Lords  in 
Council  that  suqh  application  was  on  behalf  of  Smii. 
and  Co. 

The  order  in  council  was  dated  the  6thc7ti^  i8io^ 
and  was  stated  to  be  made  upon  the  petition  of  CasUn^ 
dick  and  HentZf  on  behaff  of  themselves  and  British  or 
neutral  merchants^  permitting  them  to  load  and  export 
on  board  the  Russian  ship  Fortuna,  bearing  any  flag, 
except  the  French^  a  cargo  of  win^  &c,  British  maou- 
fiietures,  British  and  foreign  colonial  produce^  East 
India  goods,  and  such  goods  as  are  permitted  by  law^ 
to  be  exported)  except  hemp,  from  London  to  any 
port  in  Sweden  or  the  Baltic  not  under  blockade;  and 
to  import  direct  from  the  port  of  discharge,  or  to  sul 
in  ballast  from  the  said  port  to  any  port  in  the  Baltic 
not  under  blockade,  and  to  import  from  thence  a 
cargo  of  grain,  if  importable^  acc(Mrding  to  the  pro* 
visions  of  the  com  laws,  and  such  goods  fia  are  permitted 
by  law  to  be  imported  (except  fish  and  fish  oil)  to  any 
port  in  the  United  Kingdom;  the  master  to  be  per- 
mitted to  receive  his  freight  and  depart  with  his  vessel 
and  crew  to  any  port  not  blockaded,  notwithstanding 
all  the  documents  which  accompany  the  ahip  andcaiigQ- 
may  represent  the  same  to  be  destined  to  any  other 
neutval  or  hostile  por^  and  to  whomsoever  such  pro* 
perty  may  ^>pear  to  belongi  &c.    The  licence  was  of 

the 
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the  same  date^  and  in  pursuance  of  the  order  which  was        1816. 
annesDed,  and  poxBaed  the  terms  of  the  order.  '    ' 

'RuCKBft 

The  plaintife  in  consequence  effected  the  policy  in      Anslet. 
<]aestion,  and  on  the  9th  August  loaded  the  goods  on 
board  the  said  ship  for  account  and  risk  of  Smit  and  Co., 
and  consigned  them  to  Smit  and  Co.  at  Eiga. 

On  the  2 1st  the  ship  sailed  from  London  with  the 
t  said  Ijcenee  on  her  voyage  to  Bigai  and  in  the  course 
of  it  p«t  into  Memel  through  distress  of  weather,  where 
the  goods  were  seized  and  condemned. 

The  case  stated,  that  from  the  time  when  the  license 
WB8  obtained  and  the  policy  was  efiected,  to  the  time  of 
commendng  the  action,  Russia  and  this  country  were 
St  open  war. 

The  question  for  the  qsinion  of  the  Court  was, 
whether  the  plaintifis  were  entitled  to  recover ;  if  so^ 
the  vercBct  to  stand,  otherwise  a  nonsuit. 

'  And  this  question  as  to  the  effect  of  the  licence  to 
protedt  a  cargo  the  property  of  an  alien  enemy,  the 
like  to  which  had  oftentimes  before  been  discussed,  was 
now  agaih  argued  by  Toddy  for  the  plaintiffi,  and 
Carr  for  the  defendants. 

For  the  plaintiffi  it  was  urged,  that  this  case  had 
been  already  decided  by  HuUman  v.  Whitmore  (a) ;  that 
here  the  licence  was  of  greater  latitude  in  its  hinguage 

«  («)  Ante^  vol.  iii.  337. 

than 
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1818*  than  Che  licaioe  in  thalcaie;  for  it contMPcd  Ihc word< 
^  to  whomabevar  the  property  appears  to  bdoi^;^ 
that  the  case  at  bar  was  not  distinguishable  in  prin« 
ciple  from  Bobinton  v.  Taur€nf{a)f  Hagedom  v,  Beid  {b)f 
Usparicha  y.  NMe  (c),  FUndi  ▼.  SaM  (d)^  JPlindl  v. 
Crdkati  (^)»  and  the  Comne  Mariasme  (/). 

For  the  defendant  it  was  argued,  that  according  to 
the  principle  laid  down  by  this  Court  in  Meimeii  v* 
Bonham  {g\  Flindl  v.  Crokait  (A),  and  Hindi  v.  Scoit  (1% 
general  words  in  a  licence  were  to  be  construed  with 
reference  to  the  characters  of  the  parties  licensed;  and 
therefore  if  a  license  be  to  British  merchants  and  othctiy 
and  d  fortiori  if  it  be  only  to  British  or  neutral  mer* 
chants,  it  shall  not  be  extended  to  alien  enemies.  And 
this  principle  was  not  doubted  at  the  time  when  the 

•  cases  above  mentioned  were  reversed  in  the  Exchequer 
Chamber;  but  the  reason  for  their  reversal  wa%  that  they 
fill  within  the  decision  of  Usparicha  v.  NMe.  The  same 
principle  has  been  recognized  both  by  the  courts  of 
eonunon  and  civil  law,  in  the  following  cases,  viz. :  The 
Haffhung  (Jfc),  ComopolUe  (/),  Vriendtciap  (ai),  «X»ye 
Johannes  (n),  Jonge  £Iasniia(o),  Twee  GAroedert  {p\ 

'  Nicotine  ( jr),  Minerva  (r),  Henrietta  (s),  Hagedmm  v« 
Bazett  (Of  Hagedom  v.  BelL  («} 

Lord  ExxENBOBOUGH  CX  These  licences,  and 
their  effect,  have  been  long  and  repeatedly  a  matter  of 
controversy,  and  have  received  different  interpretationa 

(«]  Ante,  ▼ol.  I.  9x7.  (h)  IHd,  ^67.  (r)  x|  JSufLSja. 

(i}5r«»tf.674-  {e)THd.  if)  Eiw.AinuR.%^ 

it)  15  ^sf*  477*  W  ^^'  5*^  (0  ^^^  S^'  W  s  •ff«^*  2 6a. 
(/)4^«ft.8.  (m)Ihid.96.  (M)nii,%6s.  {0)5^.^7. 
{p)Siw.9s*  (f)  1^364.  (r)iMs75-  {i)iMU.i69. 
(/)  jUtit  ▼oL  ii.  soa  (»)  JaU^  woL  i.  450. 

in 
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in  die  di&reQt  ooarU ;  and  even  in  the  same  court,  the  1 A16. 
deeUoDs  npon  them  hare  not  at  all  times  been  uniform*  "~~~~" 
And  I'iear,  that  in  this  court,  among  others,  we  have  ii^ainst 
not  in  all  respects  held  to  the  same  course  of  decision. 
This,  howerer,  I  take  to  be  now  established,  that  these 
ficences  ought  to  be  construed  according  to  their  in- 
tention. The  petition  is  not  set  out  in  this  case^  but 
the  order' is;  and  in  the  absence  of  the  petition,  we 
most  suppose  that  it  was  in  the  same  form  as  the  order. 
The  question  then  is,  what  was  the  intention  of  the 
onrnn  in  making  such  an  order,  in  conformity  with 
which  the  licence  was  issued.  There  is  no  doubt,  that 
tmding  with  an  enemy  is  ill^al ;  but  the  Crown  may 
resBit  its  rights  in  whole  or  in  part,  as  it  shall  seem  fit. 
We  are  then  to  consider,  whether,  from  the  nature  of 
this  licence,  the  Crown  could  help  seeing  that  the  ad» 
leotae  contemplated  was  a  hostile  adventure.  Hm 
licence  u  to  a  ship  of  a  hostile  country :  it  is  tru^  that 
it  b  granted  to  British  merchants  on  behalf  of  them- 
sdves  and  other  British  or  neutral  merchants^  but  it 
does  not  disclose  what  the  interest  of  the  persona 
licensed  was;  and  it  turns  out  that  they  were  only 
brokers.  The  license,  then^  not  being  restrained  to 
S117  particular  description  of  interest,  the  question  is, 
whether  it  must  not  be  understood  as  intended  to 
legalize  the  adventure.  The  adventure  described  in  it 
is  the  exportation  on  board  a  Bussian  ship,  bearing 
sny  flag  except  the  French^  of  certain  enumerated  arti- 
cles, and  such  goods  as  are  permitted  by  law  to  be 
exported  (to  wnomsoever  such  property  might  appear 
to  bebng,)  from  London^  to  any  port  in  Sweden  or  the 
Baltic^  not  under  blockade.  It  is  evident,  therefiire^ 
that  the  ahip  was  destined  to  the  very  region  of  hos- 
tilities; 
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1816.        tilities;  the  Baltic  being  at  that  time»  with  die  exoep- 
'        tion  of  a  few  Bussian  port%  entirelj  hofttile.    There  is 

axmitst  no  limitation  as  to  the  ship's  port  of  discharge  or  the 
port  firom  whence  she  shonU  commence  her  retiuu 
voyage*  It  was  compeCent  to  her  to  load  a  return 
cargo  direct  from  her  port  of  discharge,  or  to  make 
intermediate  voyages  to  any  other  ports  in  the  BaUc, 
fer  the  purpose  of  loading  a  cargo  cf  grain,  the  im- 
porting of  which  seems  to  have  been  the  great  obfeot 
of  this  licence.  The  licence  being  the  only  thing  to 
mark  out  and  regnlate  the  adyenture,  both  export  and 
import,  the  question  is,  whether,  seeii^  that  it  <innl«nii 
no  exclusion  of  any  port  or  places  or  any  other  restrict 
tion  than  that  of  the  French  flag,  the  hoence  does  not 
impliedly  authorize  a  voyage  to  the  diip's  own  porti. 
Adverting  to  the  cases  of  Robinsonv.  Tcurajfy  unAHuB^ 
man  v.  Jfhiimoref  which  were  dedded  upon  a  broader 
principle  of  policy  than  some  former  decisions  upon 
this  subject,  we  must,  I  think,  consider  that  the 
Hcensii^  of  this  adventure  to  a  hostile  region,  in  a 
hostile  ship,  was  intended  to  protect  a  hostile  cargo, 
the  object  being  to  allow  the  importation  of  an  article 
of  necessity,  even  at  the  expence  of  obtaining  it  in  a 
hostile  port. 

Batlet  J.  I  am  of  the  same  opinion.  Hie  single 
question  is,  whether  this  Uoence  legalized  the  voyage. 
Adverting  to  the  words  of  the  licoice^  and  the  otgect 
of  granting  it,  I  cannot  hdp  thinking  that  it  contem- 
plated a  Russian  risk;  for  if  it  had  been  intended  to 
prohibit  sudi  risk,  I  should  expect  to  find  some  words 
of  restraint  The  licence^  it  is  true^  isto  Castendidt  and 
Hentzy  on  behalf  of  themselves,  and  Brithh  or  neutral 
1%  mercbaots; 
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merdia&tB ;  bat  it  is  also  to  load  and  export  on  board        1816. 
a  Mustian  shfa^  with  fiiU  liberty  to  so  to  a  JRusstan       ^~^ 
port;  so  that  it  is  obtious  the  parties  licensed  might        a^ainu 
Imffe  to  deal  with  Bmsians*    It  was  suggested  in  argu- 
]iMBt»  that  this  lioence  might  possibly  have  legalized 
the  importation  of  a  Bussian  cai|;o  into  this  country; 
but  that  it  was  diferent  with  respect  to  the  allowing  a 
Jbi0um  interest  to  export  from  hence.    I  cannot  see  ' 
any  reason  for  the  difference;   or  why,  under  this 
licence^  Briiish  capital  and  British  risk  should  be  em- 
ployed in    the  outfit   gather  than    Bussian   capital 
and  Bussian  risk.    The  great  object  of  the  licence 
wsa  to  to  relieve  the  British  market  of  those  articles 
with  which  it  was  overstockedf  and  to  supply  a  com* 
BUidtty  otBustian  produce  of  which  this  country  stood 
in  need.    This  object  was  to  be  attained  as  well  at 
the  luusard  of  Buman  as  of  British  risk;  and  British 
cspital  would  be  employed^  whether  the  cargo  was  loaded 
on  British  or  Bussian  account    The  BritiA  merchant 
would  benefit  by  his  commission  on  the  export  and  im- 
port cargo ;  and  the  Bussian  would  be  content  to  bring 
his  cargo  to  this  country  provided  he  was  at  liberty  to 
export  one  from  it.    The  language  of  the  licence  is 
*^  to  load  and  export;"  it  is  not  said  that  this  must  be 
done  by  the  persons  licensed  on  their  own  account,  it  is 
enottglvtherefore  thatthe  British  merchant  purchases  and 
kwds  a  cargo  for  exportation  on  account  of  the  Bussian 
merchant.    The  material  distinction  between  this  case 
and  that  of  Hagedam  v.  Bazeit^  is,   that  here  the 
licence  points  out  the  ship  as  being  of  a  hostile  charac- 
ter;  in  that  case  it  did  not   On  these  grounds  it  seems 
to  me  that  the  licence  legalized  the  voyage. 

HOLBOYD 
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HoLBOYD  J.  I  think  the  construction  which  the 
Court  has  put  upon  this  licence  Is  the  true  on^  whe- 
ther we  consider  the  huiguage  or  the  object  of  the 
licence.  The  object  was  to  allow  both  exportatioii 
and  importation  on  board  a  Ruman  ship;  the  most 
likely  ports  for  a  vessel  of  this  description  to  be. bound 
to^  were  Russian  ports;  therefore  we  must  conclude 
that  the  Crown  by  permittiug  her  to  go  to  any  ports  in 
the  Baltic,  with  the  exception  of  such  as  were  under 
blockade,  must  have  contemplated  the  probability  of 
her  going  to  a  port  of  her  own  country.  The  licence 
permits  the  persons  licensed  to  export  and  import,  but 
does  not  restrain  them  to  a  cargo  ofthgir  amnpraperfyg 
and  as  the  ship  was  to  be  Russian^  the  probability  was 
that  the  risk  would  be  the  same.  This  being  so^  it  i^ 
pears  to  me  that  it  was  the  intention  of  the  licence  to 
protect  this  property,  whether  it  should  be  the  pro- 
perty of  the  persons  Ccensed,  or  of  any  other  pemms. 

Judgment  for  Plaiiiti£Bi. 


Sir  John  Borlase  Warren  against  Shirreff.  (a) 

A  SSUMPSIT  for  money  had  and  received,  money 

lent,  money  paid  and  upon  an  account  stated.  Plea, 

non  assumpsit.    At  the  trial  before  Lord  Ellehboroygh 

C.  J.,  at  the  sittings  after  last  trinity  term,  there  was  a 

verdict  for  the  plaintiff  damages  4000/.  subject  to  the 

the  capuin  of    opinion  of  the  Court  upon  the  following  case : 

for  the  convey- 
ance of  private  treaiure  on  board  the  said  ship  to  tbtscoantrf ,  io  purioance'of  ordert  iaiiied 
to  the  captain  hj  the  flag  officer,'  under  the  authority  of  the  Admiralty. 

(#)  This  case  was  argned  at  Seijcsnts*  Ion  befbic  this  Term. 

8  On  ^ 


JIftfJFXSt. 

A  flag  officer 
commanding 
on  a  foreign 
station  Is  not 
entitled  to  any 
share  of  the 
frdgfatpud 
by  private 
merchants  to 
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On  the  3d  August  181s,  the  platntiiFwad  appointed  1816. 
camniaiider4ii-chief  of  his  Majesty's  ships  and  vessels 
on  the  dmerkan  aild  West^tndian  station,  and  whilst  against 
he  WAS  id  sueh  command,  neceived  a  letter  from  the 
SecreUry  cf  tiie  AdMfaUtg^  dated  lad  December  1812, 
acqufifmhig  httti  that  Vioe^ Admiral  &irKng^  (the  oom« 
matidef  on  tht  Jamaica  station)  had  been  directed  to 
give  every  facility  in  his  poirer  to  the  object  of  aflbrdbg 
additional  security  to  the  transmission  of  specie  from 
Jamaica  to  Qre&e  Britain^  ptirticularly  by  the  ships 
havii^  charge  of  the  three  regular  Convoys  of  ApHli 
Jhme^  and  Julys  atid  by  any  ship  that  might  be  occa- 
mnally  coming  home.  And  that  whenever  100,000/. 
should  be  collected,  he  was  to  appoint  a  fHgatfe  to  coi^ 
vey  the  same  to  this  conntry,  if  there  should  not  be  a 
ship  about  to  proceed  on  other  accounts.  Vice- Admi* 
ral  Stirling  was  under  the  command  of  the  plaintiff. 

On  the  19th  September  1 8 1 3,  a  memorial  from  several 
of  the  merchants  at  Kingston^  in  Jamaica^  addressed 
to  the  phuntiir,  was  transmitted  to  him  at  Halifax^  by 
Rear-Admiral  Brcwn^  who  had  succeeded  Vice-Ad- 
miral  Stirling  at  Jamaica^  requesting  the  plaintifiP  tp 
affi)rd  theiD  a  ship  of  war  for  the  conveyance  of  about 
one  million  of  dollars  in  specie,  to  England,  lii  con- 
se(|uence  of  this  memorial  the  plaintiff  ordered  the  de- 
fendant, who  was  captaia  of  His  Majesty's  ship  Bar^ 
rosa^  then  one  of  the  plaintiff's  squadron,  to  proceed 
with  that  ship  to  Jamaica^  for  the  purpose  of  receiving 
and  conveying  to  England  sUch  money  and  bullion  as 
the  said  merchants  might  be  desirous  of  sending 
thither;  and  after  having  received  the  same,  to  repair 
to  Sfithecul  with  all  possible  dispatch,  and  follow  the 

Vou  V.  D  orders 
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1816.  orders  of  the  Lords  Commissiooen  of  the  Admirdty 
^       '        for  his  further  proceedings.    Upon  the  receipt  of  this 

agutnsi  order  the  d^sndant  sailed  from  Haltfax  to  Jamaica^ 
and  there  recdved  on  board  the  Barrosa  i^SooyOoo 
dollars,  private  money,  from  the  merchants  in  Jd^ 
maicOf  for  which  he  signed  bilk  of  lading.  This  specie 
he  carried  to  Eng^ndj  landed  at  PorUmcuth^  conveyed 
at  his  own  expence  to  London^  and  delivered  into  the 
Bank  of  England^  and  received  for  the  fr^ht  of  the 
same,  after  deducting  the  expenoes  and  commission^ 
&C.,  10,930/!.  ids*  6d.  Previously  to  the  year  1 801,  it 
had  been  a  practice  in  the  navy  when  any  consideraticm 
was  made  to  the  captam  of  any  of  his  Majesty's  ships 
for  the  freight  of  private  or  public  money,  for  the 
oommander-in-cbie^  under  whose  orders  such  captain 
sailed,  to  receive  one-third  part  of  the  money  paid  to 
such  captain  for  freight 

-  In  1 80 1  the  allowance  for  freight  for  the  carriage  of 
public  money  by  ships  of  war  was  discontinued,  and 
no  such  allowance  was  paid  from  that  time  till  1807, 
when  a  correspondence  on  the  subject  passed  between 
the  secretary  of  the  Treasury  and  the  secretary  of  the 
Admiralty ;  and  certain  orders  of  the  Lords  of  the 
Admiralty  were  made^  which  are  particularly  set  out  in 
the  case  of  Monti^  v.  Janverin^  3  Taunt.  442.,  and 
which  may  be  referred  to.  The  payment  of  freight  by 
merchants  for  the  carriage  of  private  money  has  never 
been  discontinued.  Since  the  making  of  the  above  or- 
ders, captains  of  the  navy  have  constantly  received 
the  allowance  therein  roenticmed  for  conveying  public 
money,  and  have  received  freight  for  conveying  private 
money  in  the  same  manner  as  before ;  and  until  the 
13  case 
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CBseo(  MimiaguV,  Jatvoeriny  were,  according  to  the        1816. 
nsage^  required  to  pay,  and  did  pay  one-third,  as  well       "^ 
of  the  allowance  for  conveying  public  money,  as  of  the        against 
freight   for   conveying  private  money,   to  the  com- 
mander-in-chief under  whose    command    they  were; 
but  since  the  decision  of  that  case,  many  captains'have 
refused  to  make  such  payment. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiff  was  entitled  to  recover?  If  the 
Court  should  be  of  that  opinion,  the  verdict  to  be  en- 
tered for  the  sum  of  36432.  lis*  2d.;  if  they  should  be 
of  a  contrary  opinion,  a  nonsuit  to  be  entered.  ' 

Gaseke  contended,  that  the  plaintiff  was  entitled  to 
one-third  of  the  freight  received  by  the  defendant 
The  result  of  the  cori'espondence  set  forth  in  Montagu 
v.  JanoeriHf  1%  that  the  allowance  of  one  per  cent  for 
the  omveyance  of  public  money  was  discontinued  in 
180I9  and  one-half  per  cent  was  substituted  in  the  year 
1807.  But  this  did  not  afiect  freight  for  the  carriage 
of  private  money,  which,  it  appears^  has  never  been 
discontinued;  and  the  admiral's  and  captain's  right 
to  it  rest  upon  the  same  foundation.  Both  are  founded 
on  usage  which  has  never  been  impeached,  and  both 
probably  originated  in  some  admiralty  order  made 
with  reference  to  the  case  of  prize;  where  the  flag  officer, 
whether  actually  present  or  not,  is  entitled  to  one  of 
the  three-eighth  shares  given  to  the  captains  by  the 
king's  proclamation.  In  maintenance  of  so  long  a 
course  of  usages  the  Court  will  presume  every  thing 
that  is  necessary  to  make  it  lawful,  and  if  it  might  have 
originated  in  some  admiralty  order  it  will  be  sufficient 
D  2  to 
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1816.  to  give  it  effect.  This  i^  not  like  the  case  ai  a  king's 
-""~  fhip  carrying  private  treasure  on  board  without  orders 
a^atttst  from  a  competent  authority;  if  there  had  been  no 
orders  from  the  admiral^  or  if  those  orders  had  beep 
unauthorized  by  the  admiralty,  it  might  have  beep 
argued  that  the  whole  transaction  was  illegal  (a);  but 
the  contrary  to  this  appears ;  and  it  is  plain,  that  the 
admiralty,  who  were  aware  of  the  practice,  might  have 
interfered  to  prevent  it,  if  it  had  been  thought  improper ; 
and  by  omitting  to  do  so,  they  have  tacitly  sano 
tioned  it. 

Lord  Ellenborough  C.J.  I  think  the  case  of 
Montagu  v.  Janverin  has  determined  this  case*  The 
service  has  been  performed  for  the  crown,  if  the  crown 
has  enjoined  it ;  and  if  the  crown  has  not  enjoined  it, 
the  performance  of  it  is  a  breach  of  duty.  In  either 
case  the  plaintiff  cannot  recover.  It  appears  that  by 
an  order  of  the  Admiralty  one-half  per  cent  is  allowed 
to  the  captains  of  his  Majesty's  ships  for  the  freight  of 
public  treasure  conveyed  on  board  such  ships ;  but  as 
to  the  conveyance  of  money  belonging  to  private  indi- 
viduals, no  orders  are  to  be  found,  there  is  not  a  word 
respecting  the  freight  for  any  such  service.  We  are 
desired  indeed  to  presume  an  order  to  that  eflfect ;  but 
how  are  we  to  make  such  a  presumption  ?  The  orders 
of  the  admiralty  are  all  regularly  kept  and  preserved, 
and  no  order  of  this  description  appears  among  them.  If 
any  such  an  order  had  existed,  it  would  probably  have 
been  sought  out  as  a  scale  for  regulating  the  practice 
with  respect  to  public  money ;  but  we  do  not  find  in 

(i?)  Brhhcnc  v.  Dticra,  5  Tc-.tj/.  143.    But  $cc  6  Tai/nf.  58c. 

the 
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the  year  1 807,  idien  the  aUowance  of  one-half  per  cent  1816. 

was  made,  that  any  such  order  was  forthcoming.     The        • 

plaintiff  can  otd/deme  his  right  from  some  authority  ^^!/'„l'' 

of  the  Admiralty,  and  if  there  be  none  such,  it  will  not  s«'*»"''- 
aid  his  daim  to  shew  that  the  defendant  has  no  better 
right  to  freight  than  he  has  to  share  it. 

Baylet  J.  There  is  no  foundation  for  this  claim. 
Without  the  prder  of  the  Admiralty  tlie  defendant 
could  not  l^aUy  have  carried  this  money;  when  the 
Admbalty  issued  their  order,  it  was  no  doubt  with 
a  view  to  the  puUic  service.  Yet  it  might  hav^  been 
difficult  for  the  captain  to  enfwce  payinent  of  mf 
firdg^t  from  the  merchants,  if  they  bad  chosen  to  witb- 
hold  it.  This  was  a  king's  ship  employed  in  the  king's 
lervke^  and  I  cannot  see  that  any  act  has  been  done 
by  the  Admiral  to  entitle  him  to  share  in  any  reward  ; 
he  was  ordered  to  dispatch  a  ship  home  if  under  the 
circumstances  pomted  out  this  should  be  required, 
and  he  does  so,  but  there  his  duty  ends.  Neither  can 
we  presume  the  existence  of  an  Admiralty  order  j  for 
if  any  such  existed,  it  should  have  been  stated  in  the 
ease. 

Per  Curiam,,  Judgment  of  nonsuit. 

Scarle/i  was  tb  have  ai-gued  for  the  defendant. 


D3 
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May  ISC. 

Thetttt. 
1 1  Gto,  3.  c  19. 
empowertog 
lindlorcU  to 
follow  goods 
fraudqienily 
mnd  ebndes- 
tindy  carried 
•IT  the  pre- 
mises within 
30  days,  «p- 
pUcs  to  the 
goods  of  the 
tenant  only, 
•nd  not  to  * 
those  of  a 
itraager; 
wherefore  a 
pleajostifying 
the  following 
goods  off  the 
premises,  and 
distraining 
them  for  ront 
nrrear,  must 
*hew  that  they 
were  the 
tenant's  goods- 


Thornton  against  Adams  and  Otbers.  (a) 

TN  trespass  for  breaking  and  entering' the  plaintiflT^ 
warehouse,  and  taking  and  distraining  his  goods» 
the  defendant  justified  under  a  demise  from  the  de* 
fendant  Adams  to  one  Ndlson^  of  a  coanting  house,  at 
a  yearly  rent  of  50/.  payable  quarterly,  and  because  a 
quarterns  rent  was  in  arrear  on  the  25th  of  March  18 15, 
and  the  said  Neilson  fraudulently  and  dandestinelj 
carried  o£Pthe  goods  from  the  premises,  to  prevent  the 
defendant  Adams  from  distraining,  and  conveyed  the 
same  to  the  plainttff^s  warehouse^  without  leaving  any 
other  goods  on  the  premises,  therefore  the  defendants, 
within  30  days,  entered  the  said  warehouse,  the  door 
thereof  being  open,  and  took  the  said  goods,  &c 

And  upon  special  demurrer,  assigning  for  cause,  that 
it  was  not  alleged  that  the  said  goods  were  the  property 
of  Neilsany  but  on  the  contrary  it  was  admitted  'that 
they  were  the  property  of  the  plaintifl^  and  joinder  in 
demurrer, 


Camya^  in  support  of  the  demurrer,  argued  that  the 
plea  was  ill.  For  the  statute  1 1  Geo.  2-  c.  29.,  which 
empowers  landlords  to  distrain  and  sell  goods  fiwidu- 
kntly  or  clandestinely  carried  off  the  premises  within 
30  days,  plainly  extends  to  the  tenant's  goods  only, 
and  not  to  the  goods  of  a  stranger ;  for  the  statute  says, 
<>  in  case  any  tenant  shall  fraudulently  or  clandestinely 


(a)  This  case  was  argued  at  Serjeants'  Ina  before  this  term. 


carry 
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CBity  off  his  or  her  goods;"  and,  therefore,  though  by 
die  conmon  law  the  landlord  may  distrain  upon  the 
premises,  for  rent  arrear,  without  regard  to  whom  the 
property  belongs,  yet,  here,  in  order  to  give  efiect  to 
this  statutable  remedy,  the  plea  ought  to  shew  that  the 
goods  were  the  goods  of*  Neilsofij  for  otherwise  the 
defendants  are  not  justified  in  following  them.  But 
the  declaration  allege*  diat  they  were  the  pLuntiiT'i 
goods,  and  the  plea  is  silent  as  to  the  propeYty; 
Wherrfore  the  plea  i»  iU; 


1816. 

TUOAMTON 

against 

Apams 

and  OthcrSi 


Lowes  Bud  F.  PMock  contxif  argued,  that  by  coupling 
the  1st  and  7th  clauses  of  the  act  together,  it  was  plain 
that  the  remedy  of  the  landlord  was  not  intended  to  be 
restrained  to  the  tenant's  goods ;  for  the  language  of 
the  7th  clause  is  general,  <<  whore  any  goods  fraudu- 
lently or  clandestinely  carried  away."  But  admitting 
that  the  remedy  is  so  restrained,  enough  is  stated  in 
the  plea  to  shew  that  this  was  the  tenant's  property; 
for  the  plea  states  that  he  fraudulently  and  clandestinely 
removed  it;  which  is  admitted  by  the  demurrer,  and 
imports  ex  necessitate  that  it  was  the  tenant's  property, 
for  otherwise  the  removal  of  it,  as  it  regards  the 
landlord,  could  not  be  said  to  be  fraudulent  and 
clandestine. 


Lord  EixsNBOROUOH  C.  J.  I  cannot  say  that 
the  terms  fraudulently  and  ckndestinely  supply,  by 
necessary  intendment,  the  allegation  that  these  goods 
were  the  goods  of  the  tenant.  This  plea  seems  to 
have  been  framed  upon  a  supposition  that  to  whon^ 
soever  the  goods  might  belong,  the  tenant  could  not 
lawfully  remove  them;  whereas  the  language  of  the 
ust  and  3d  clauses  of  the  act  of  parliament  is  explicit ; 
D  4  it 
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TuO&NTOIt 
agMMSt 
AOAMI 

and  Others. 


it  says  his  or  her  goods;  and  there  seems  to  be  no  rea- 
son Cor  supposing  that  the  7th  section  meant  any 
other  goods. 

Bayi.e¥  J*  The  plea  must  be  taken  most  strongly 
against  the  pleader;  and  it  is  not  pleaded  that  the  pro* 
perty  was  Netlson's  at  the  time  of  the  removal.  It  is 
ai^ed  that  it  must  have  been  bis,  because  the  removal 
is  alleged  to  be  fraudulent  and  clandestine;  but  I 
think  this  by  no  means  follows,  for  if  Neihon  removed 
the  goods  clandestinely,  proof  of  that  would  have  been 
sufficient  to  support  the  plea;  and  it  is  plain  that  he 
might  have  removed  them  clandestinely,  although  they 
were  not  his. 


Per  Curiam^ 


Judgment  for  the  plaintiff. 


May  1st. 


Doe,    on  the  several  Demises  of  Copleston 
and  Others,  against  Hiebn  and  Another,  (a) 


Under  a  power 
to  tenant  for 
life  to  lease  for 
99  years  deter- 
minable on  one, 
two,  or  three 
lives,  a  leafe  for 
99  years,  if 
JS.  IT.  should 
so  long  live,  to 
commence 
from  the  death 
of  J.  L.  and 
Jkr.£.  (two    . 
lives  on  which 
a  subsisting 
lease  for  years 
was  determin- 
able) was  held 
ill 


-p  JECTMENT  for  lands  in  the  parish  of  Milton  Da- 
marelf  in  Devon.  Plea  not  guilty.  At  the  trial 
before  Bayley  J.  a,t  the  Devon  Lent  assizes  18 14,  there 
was  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court  upon  the  following^  case : 

The  Rev,  R.  Gay^  cleric,  being  seised  in  fee  of 
(among  others)  the  lands  in  question,  by  bis  will, 
dated  the  i6th  oi  February  1752,  devised  to  F.  H.  and 
his  heirs,  all  his  messuages,  land  and  hereditaments 
lying  in  the  counties  of  Deoon  and  Cornwall^  or  else- 

{a]  This  case  was  argued  at  Serjeants*  Ion  before  this  term. 

whercj 
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where^  to  the  use  of  his  cousin  Jamet  Qay  for  bM  life ;         1816. 
remainder  to  the  use  of  the  first  and  other  sons  of  the       -— — ^ 
said  James  Gay  in  tail  male ;  remainder  to  the  use  of    Coplsstom 
his  cousin  Nicholas  Gay  for  life ;  remainder  to  the'  use        hiierk. 
of  the  heirs  male  of  the  fusiA  Nicholas  Gay^  with  dirers 
remainders  over.     And  in  the  said  will  there  waa  tiiis 
proviso :  '^  that  the  said  James  Oay^  if  he  shall  live  to 
attain  hia  age  of  a  I9  and  also  his  heirs  male  in  like  case^ 
and  also  the  said  Nicholas  Gay^  and  also  every  other 
person  for  whose  use  the  said  landa  are  devised  in  trusty 
shall  havepcnoer  to  grants  demise^  set,  and  let  during  his 
and  their  life  and  liveSj  all  or  any  part  of  my  said  lands 
so  devised  to  the  said  F*  H.f  in  trust  as  aforesaidf/br  the 
term  qf^  years,  to  be  determined  on  the  death  qfaney 
twOj  or  three  lives ;  and  that  such  lease  and  leases  so 
made  and  granted  by  the  said  James  Gay  or  either  of 
them  shall  be  good  subsisting  leases  to-  all  intents  and 
purposes,  as  if  I  had  devised  the  fee-simple  and  in- 
heritance of  my  said  lands  to  him  the  said  James  Gay^ 
ox  to  either  of  them,  without  any  limitation  thsMo^ 
any  thing  hcreinbefbre  contained  to  the  oontrary  not^ 
withstanding."     The   testator  died  in  tXxntrory  1755; 
James  Gay  entered  and   was  possessed,   and  by  in- 
denture of  the   25th  Ai^ptst   I75»4|,  between   himself 
of  die  one  part,  and  Philip  Hiem  of  the  other,  re^ 
citing  the  said  will,  and  the  leasing.power  tberein^oon* 
tained,  he  by  virtue  and  in  execution  of  theaaid  power, 
demised  to  the  said  Hiem  the  premises  in  question; 
iiibendumf  for  99  years,  if  JS.  i£  should  so  long  liv^  die 
said  term  to  commence  from  and  immediately  after  the 
death  of  J.  L.  and  JUL  R.  (a)  Reddendum  the  rent  therein 
specified. 

ia)  Note.  That  J,  Z.  and  M*  R.  were  lives  oa  which  a  mbtUting 
tennfor  years  was  determinable,  though  the  case  did  not  so  state. 

Afterwards^ 


42  CASES  IN  EASTER  TERM 

1816»  Afterwards,  In  17949  the  said  James  Gay  died  with^ 

■  out  issue  malei  leaving  Nicholas^  the  son  of  Nicholas 

CopLKs^oN     Gay  (the  second  tenant  for  life  who  died  in  the  life-time 

VLm^,       of  Jiim^s  Gay)  him  surviving^  who  thereupon  became 

entitled  as  tenant  fn  tail  under  the  wiU,  and  suffered  a 

recovery,  and  conveyed  the  premises  to  the  lessors  of 

the  plaintiff  in  fee.    J.  L.  and  Jtf.  R^  the  persons  upon 

whose  deaths  the  reversionary  term  granted  by  the  said 

/•  G€ttf  was  to  conunence,  survived  the  said  J.  Gey.  Hie 

defendants  claimed  to  be  entitled  under  the  said  lease. 

And  the  question  was,  whether  the  plaintiff  was  en^ 
titled  to  recover.  If  the  Court  should  be  of  that 
opinion,  the  verdict  to  stand,  otherwise  a  nonsuit  to  be- 
entered. 

Giffijrd^  for  the  plainti£^  contended  tliat  the  lease 
was  void;  ist,  because  the  power  did  not  warrant 
the  grant  of  a  lease  in  reversion  ;  and  if  it  did,  adly, 
because  this  was  not  such  a  lease  in  reversion  as  was  war- 
ranted by  the  power.  He  admitted,  that  powers  were 
to  be  construed  according  to  the  intention  of  the  parties 
creating  them';  yet,  a  general  power  to  lease,  without 
more^  will  not  authorize  a  lease  in  reversion,  (a)  In 
some  cases,  indeed,  under  a  general  power  to  demise, 
a  lease  in  reversion  will  be  good ;  as,  if  the  estate  be  in 
lease  at  the  time  of  granting  the  power ;  or  if  the 
power  be,  so  as  there  be  not  at  any  one  time  a  greater 
estate  than  some  particular  estate  specified,  and  the  old 
lease  and  reversionary  lease  together,  do  not  exceed 


(«)  Countess  of  Sussex  ▼•  IVroih,  Cro,  Eiiz,  5.     Shectmh  ▼.  Harwkiiu^ 
Cn.  J*  318.,  more  fullf  Telv,  %%%,    Ssitits  ▼.  BUsm,  T,  Raym,  247. 

this 


atn$t 
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this  limit  (a) ;  for,  in  such  cases,  there  is  evidence  of       1816* 
an  intention  that  leases  in  reversion  should  be  granted.  - 

Dob  dent. 

But  in  the  case  at  bar,  no  such  intention  is  manifested ;     Coplestom 
and  therefore  the  rule  laid  down  by  Pratt  C.  J.  in  Co-       hi 
ventry  y.  Caoeniry^  applies,  namely,  that  by  a  general 
power,  it  must  be  restrained  to  leases  in  possession.  (6) 
With  respect  to  that  part  of  the  will  which  declares, 
that  <<  the  leases  shall  be  good  and  subsisting  leases  to 
all  intents  and  purposes,  as  if  the  testator  had  devised 
the  fee-simple  and  inheritance;"  that  is  only  added 
in  oonfirmaticm  of  such  leases  as  should  be  made  ac- 
cording   to   the    power,    not    in    extension  of    the 
power  itself  and  is  indeed  no  more  than  the  law 
would  have  implied  without  it:  2dly,  admitting  that 
under  the  power  a  lease  in  reversion  would  be  good, 
yet  here  the  lease  is  not  properly  a  lease  in  reversion, 
but  a  lease  injiduro.     For  a  lease  in  reversion  is  ^en 
it  is  to  take  effect  after  a  prior  subsisting  interest;  but 
a  lease  in  yitfura,  is  when  it  is  granted  at  a  day  to 
come,  but  is  not  dependent  on  a  subsisting  prior  in- 
terest, (c)    And  sudtis  the  lease  in  the  case  at  bar ;  for 
it  is  not  made  to  commence  on  the  determination  of  the 
subsisting  leasee  but  on  the  deaths  of  J.  X.  and  M.  R. 
who  might  by  possibility  survive  the  term  in  the  sub- 
sisting leasee  in  which  case  the  reversionary  interest 
must  have  waited  to  take  effect,  although  the  prior  in- 
terest was  determined.     Consequently,  this  was  not  a 
lease  in  reversion,  but  a  lease  inJvJturo^  and  there- 
fore v(Hd    on    this  account.      And  if  this  lease  be 


(«)  CaveiOry  t.  Cmftntry^  i  Com.  jxa. 

{h)  See  Sugden  on  Fowm,  584*  id  Edit. 

(f)  Set  f9^interi.tov€day,  1  Cent.  i^.fcrHcU  C  J. 

good. 
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1816»        good^  there  is  no  reason  why  a  lease  to  commence 
.  xooo  years  hence  would  not  also  be  good. 

Doi  dem. 

COPLISTOM 

H^BEN.  GaseUe  contr^  argued  that  this  was  not  a  lease  in 

terersioD,  but  was  in  effect  a  present  lease  for  99  years 
determinable  on  diree  Itrcs ;  for  it  was  to  depend  on 
the  existence  6f  three  Hves  in  b^ing  and  could  not  eat* 
ceed  it»  and  so  no  greater  charge  on  the  reversion  than 
the  power  warranted.  In  like  manner,  under  a  power 
in  a  wiH  to  lease  for  21  years,  if  a  lease  be  made  for 
that  ferm,  and  a  year  before  its  expiration  the  donee 
make  a  new  Kase  for  21  year^  to  another  person,  fo 
be^^n  iii prasenii,  itke  secolid  leaise  is  good;  for  it  i^  to 
be^  presently,  and  so  th«  inheritance  is  not  charged 
ill  the  whole  With  more  than  2r  yeAt^.  (a)  lllie'  dis- 
tinction between  tfa^  effett  of  a  power  to  grant  a 
chattel  or  a  freefaoM  lease,*  is  well  laid'  down  by  Lord 
EHienborat^hj  C.  3.  ^  A  chattel  lease,"  says  hia 
Loidship)  <^  niay  be  granted  pehdifag'  a  prior  subsist- 
**  ing  one,  provided  it  be  within  the  limits  6f  the  power, 
••  aiid  provided  it  give  no  benefidid  interest  during  the 
^  cbntinuance  of  the  subsisting  lease;  but  so  long  as 
<'  there  is  a  freehold  m  esse^  a  second  freehold  lease 
^  cannot  be  granted.**  And  he  puts  thisf  instance ; 
**  if  tfiere  were  a  chattel  lease  for  99  years  d^termin* 
*<  able  on  three  lives,  and  one  of  those  lives^  were  to 
<<  drop,  a  second  chattel  lease  for  a  new  life,  in  addi*^ 
^  tion  to  the  other  two,  might  be  granted  during  the 
<<  continuance  of  the  first"  {fi)  Which  reasoning  and 
position,  as  it  is  submitted,  governs  the  present  case. 

{a)  Read  T.  NasUt  I  Lto.  lAh    V»)  J^  ▼•  jPrideaiuif  xo  JEfj/i  284. 185* 

Lord 
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Lord  ELI3NJS0R0UG8    C.  J.      What  induct  the        iglG. 
testator  to  create  a  poster  to  lease  for  99  years  deter-       — ^ 
minable  on  three  lives,  in  preference  to  a  power  to     Coplestok 
lease  for  three  live^  we  do  not  know ;  it  might  have        ^rmi, 
been  equally  beneficial  to 'the  tenant  for  life  to  have 
empowered  hiin  to  lea«e  for  three  lives ;  but  the  testator 
has  not  so  willed,  and. his  will  must  be  conformed  to; 
the  power  says  to  demise  and  let  for  99  years  deter- 
minable on  one^  two,  or  three  lives.    The  term  ^  de- 
mise and  let"  imports  a  present  possession ;  if  the  lease 
cannot  be  executed  in  praseniij  it  is  hardly  capable  of 
the  sense  belonging  to  the  expression,  <<  to  demise  and 
let'^     It  does  not  appear  that  the  lease  in  question  was 
any  thing  more  than  a  grant  of  an  interest  tp  be  post- 
poned to  9f  foture  time^     The  lessor  died  before  the 
prior  lives  dropt,  the  lease  therefore  must  take  effect, 
if  at  all,   9fter  the  dpnee's  de^tb.     The  prior  term 
might  also  ^y  possibility  be  expended  before  %he  lives, 
and  it  certainly  was  not  the  intention  of  the  devisor 
that  the  tent^it  for  life  should  have  power  to  poa^n? 
the  grant  of  an  interest  to  so  distant  a  period,  but  only 
that  he  should  encumber  the  estate  to  the  extent  of  a 
term  for  99  years  determinable  on  three  lives. 

Batlet  J.  I  am  of  the  same  opinion.  Where  a 
person  creates  a  power  to  make  leases,  it  must  appear 
that  the  lease  made  under  the  power  falls  within  the 
intention  of  the  person  creating  it;  and  if  there  is  no 
circumstance,  whence  it  can  be  inferred  that  he  in- 
tended that  a  lease  in  reversion  should  be  made,  the 
donee  of  the  power  can  only  make  leases  in  posscssior. 
If  this  had  been  a  lease  for  99  yeai^  u'  orminable  ou 
the  life  of  jB.  H.,  to  commence  from  the  date  of  the  de- 
mise 
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1816.        mile  or  its  emcarici^  it  mo^t  bsfe  oobw  within  the 
!  of  CooeiOfy  ▼.  Ctmenirjf.     In  the  county  where 


cotLBSTOM  this  land  liei  it  is  the  practice^  I  belie?e^  to  grant  the 
lands  npon  leases  &r  lives;  and  sopposiog^  the  tenant 
for  life  would  be  warranted  according  to  this  practiee 
in  adding  new  lives  toa  subsistbg  lease,  yet  that  would 
be  no  authority  in  the  present  case  for  granting  a  term 
which  is  not  to  commence  m  praunH.  Here  the 
term  is  made  to  commence  at  a  fiituire  time^  unb  from 
the  expiration  of  two  lives.  The  lease  ia  tlm^sfetg 
void. 

Per  Curiam^  Judgment  fer  the  Plaintiff. 

Tiote*  In  DoeY,  Oxenham^  which  stood  next  in  the 
paper  for  argument,  the  lease  made  by  J.  Gay^  to  the 
defendant,  was  <<  for  99  years,  if  two  lives  therein 
named  should  so  long  live,  to  commence  from  the 
death  of  Thomas  Socombj'*  and  SOoamb  died  in  the 
lifetime  of  J.  Genfs  but  the  Court  considered  that 
this  made  no  difference  in  eflfect,  and  gave  judgment 
for  the  plaintiff. 
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Hunt  and  Others  against  The  Rotal  Exchange  nredneiday, 
ASSUBANCE.  (a)  ''^"* 

COVENANT  on  a  policy  of  assuninee^  dated  9th  a  lossof  voyage 
_  _         ^  ,,-,__  for  the  leason 

September  1813,  oo  150  barrels  of  pork,  valaed  at  by  perilsof  the 
9002.  and  300  barrels  of  flour  valued  at  i2oo/.|  at  and  gr^nd"<rfabin. 
from  Waterfard  to  St.  J6kn\  Nenafbundlandt  by  the  ship  ^j^jjy*^"'^ 
Coffee  Planter,  warranted  "  free  from  average  on  flour,  K«x>».  ^^^h  * 
&C.,  unless  general  or  otherwise  specially  agreed,^'  and  ranty,  free  from 
with  a  special  memorandum  of  agreement  <<  in  case  pf  th^e'r^the  ^ 
particular  average  on  flour  occasioned  by  the  ship  "^nd'not**^" 
being  stranded,  to  pay  so  much  hereof  as  should  exceed  ^^|^  *  J^ 
c  per  cent.''      And   the  plaintifi  after  averring  the  «>  to  mUe  the 

loss  of  voyage 

loading  of  the  goods,  and  that  the  interest  was  in  them,  a  Ion  of  the 

declare  that  the  ship  with  the  said  flour  and  pork  sailed  ?t?Mgh  the 

from  Waterfard  on  the  voyage  insured,  and  during  the  dc'^*Tn«pible 

voyage  met  [with  tempestuous  weather,    and  having  ||[f}[^^^^*"^ 
thereby  received  much  damage,  part  of  the  goods  were      The  asiored 

.are  bound  to 

necessarily  thrown  overboard  to  lighten  the  ship»  and  give  notice  of 

the  ship  with  the  residue  of  the  goods  was  driven  back  tt'the^eadlm 

to  Cork^  and  by  means  of  the  premises  became  wholly  nS?^*^^2i* 

unfit  and  incapable  of  performing  the  voyage  and  was  ^  <^^y*  ^^^^^ . 

therefore  condemned  and  broken  up,  and  so  the  re-  intelligence  of 

mainder  of  the  goods  never  arrived  at  Nemfoundland^  held  too  late, 

but  the  voyage  was  wholly  lost,  wherefore  the  plaintiflS  ve»l7o1nfir^ 

abandoned  the  remainder  of  the  pork  and  flour  to  the  jir^'"^^^^* 

defendants*    The  defendants  pleaded  turn  infireg.  convent,  ■"  imuranee 

■^  *^     ^  for  the  benefit 


and  paid  into  Court  835/.  35. 6d.    At  the  trial  at  the  of  all,  he  may 
luBt  Devon  Summer  assizes,  a  verdict  was  found  for  abando 

for  all. 
(0]  This  case  was  argued  at  Serjeants*  Inn  before  this  term. 


the 


48 


CASES  IN  EASTER  TERM 


1816. 


Hunt 
and  Others 

The  Rotal 

ExCHANGIt 

Assurance. 


the  plaintiffs,  damages  652/.  85.  Sd.    subject  to  the 
opinion  of  the  Court  on  the  following  case. 

Two  of  the  plaintiffs  reside  at  Waier/brd  in  Ireland^  a 
third  at  Sidbwy^  and  the  remaining  two  at  Dartnouti  in 
Devonshire.  The  plaintiflb  who  resided  at  Waterfbrdf 
caused  the  said  insurance  to  be  effected  in  London,  and 
were  interested  in  one-third  of  the  pork,  and  half  of  the 
flour ;  the  other  plaintifls  being  interested  in  the  residue. 
The  goods  were  loaded  at  Waterfbrdj  and  the  ship  sailed 
as  stated  in  tlie  declaration,  and  joined  convoy  at  Cork 
on  the  3d  of  October  1813  ;  and  in  the  course  of  her 
voyage  between  the  8th  of  that  month  and  the  13th  of 
November,  continued  to  meet  with  such  tempestuous 
weather,  and  thereby  suffered  such  heavy  damage,  that  it 
became  necessary,  in  order  to  lighten  her,  to  throw  over- 
board at  dii&rent  times  various  parts  of  her  cargo  and 
provisions,  and  also  five  of  her  guns;  and  finally  it  be* 
came  necessary  for  the  preservation  of  the  ship  and  cargo 
to  put  back  to  Cork;  which  place  she  reached  on  the  i6th 
of  November.  On  the  next  day  a  protest  was  made  by  the 
captain  and  two  of  his  crew,  stating  the  damage  which 
the  ship  had  sustained,  and  on  the  succeeding  day  a 
survey  was  held  on  the  ship,  and  a  farther  survey  on 
the  8th  of  December,  By  the  report  of  the  surveyors 
on  the  latter  survey,  which  was  drawn  up  by  the  notarj'' 
on  the  I  ith,  the  ship  was  prohounced  to  be  not  worth 
repairing,  and  hor  hnll  and  materials  were  directed  to 
be,  and  were  sold  by  public  auction.  Soon  after  the 
ship's  return  to  Cork,  the  whole  of  the  goods  insured, 
except  24  barrels  of  Hour  thrown  overboard,  were 
landed  and  warehoused.  On  the  15th  of  December  the 
plaintiffs   who     resided    at    Waterford    apprized    the 

14  plaintifls 


IN  THE  FiTPr-siXTH  YsAm  09  GEORGE  III.  49 

plaiottfis  who  raided  at  Dartmouihy  by  letter  of  the        181 6« 
ship's  being  condemned ;  but  before  their  letter  reached       — — * 

__  _        .  _  _  .      ,         •  Hunt 

Dartmouthj  viz.  on   the  i8th,  received  a  letter  frrnn     aadothen 
the  plaintiffi  resident  there,  written  on  the  i2tfa  of   Tus^Rotal 
Zkeember^  desiring  them  in  the  event  of  the  ship's    /.j^^^Ucr. 
condemnation  to  cause  notice  of  abandonment  to  be 
^ven  them,  in  consequence  of  which  letter  they  wi:ote 
on  the  said  i8th  to  the  brokers  in  London^  to  give  such 
notice,     lliis  letter  was  reooived  by  the  brokers  on  the 
2 1  St,  who  accordingly  on  the  next  day  gave  notice  of 
abandonment  to  the  defendants^  which  was  the  first 
communication  made  to  them  by  the  plaintiflb  or  their 
agents  of  the  accident  that  had  befiillen  the  ship  and 
cargo;  and  no  document  or  statement  was  then  far* 
nished  to  them  of  the  state  or  condition  of  the  caigOb 
The  defendants  on  receiving  the  notice  answered  that 
they  had  no  orders  to  give»  but  that  the  assured  must 
act  as  if  they  wWe  not  assured,  and  make  their  claim  « 

(HI  them  fi>r  any  loss  they  were  liable  to  pay.  So  soon 
as  it  was  determined  by  the  owners  of  the  ship  that 
they  could  not  repair  her,  the  pork  and  flour  were 
sold  by  public  auction,  which  was  on  the  8th  d  March 
i8i4«  Owing  to  the  damage  sustained  by  the  ship, 
the  goods  could  not  be  forwarded  by  her,  and  no  op- 
portunity afterwards  ofiered  of  forwarding  them  by  any 
other  ship  to  St.  John\  Newfoundland^  until  the  spring 
of  1814.  The  sum  of  835/.  35. 6d.  paid  into  Court  is 
the  amount  of  {he  general  average  and  the  partial  loss 
of  the  pork,  and  for  such  part  of  the  flou»as  was  thrown 
overboard  in  the  course  of  the  yojage^  The  question 
for  the  opmion  of  the  Court  is,  whether  under  the  cir« 
cumstances  above  stated,  the  plaintiff  had  a  right  to 
abandon,  and  if  so^  whether  the  abandonment  was  made 
V0L.V.  *^     E  in  . 
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in  time.  If  the  Court  shall  be  of  opinion  with  the 
plaintifis  on  both  points,  the  verdict  to  stand ;  if  not,  a 
nonsuit  to  bo  entered. 

This  case  was  argued  by  Gasdee  for  the  plaintiffs,  and 
Giffbrd  for  the  defendants.  For  the  plaintiffs  it  was 
argued  that  they  had  a  right  to  abandon,  upon  the 
principle  laid  down  in  Ije  Guidon  (a),  and  adopted  by 
Lord  Mansfidd  (&),  that  an  assured  may  abandon  if 
there  be  any  such  interruption  as  defeats  the  voyage,  or 
makes  it  not  worth  pursuing.  That  in  conformity  to 
this  principle  it  was  determined  in  Manning  v.  Nepm^ 
ham  (c),  tbat  if  the  ship  be  prevented  from  proceeding 
on  her  voyage,  and  the  Yojage  be  thereby  lost,  it  is  a 
total  loss,'  not  only  of  ship  and  freight,  but  also  of  the 
cargo,  if  no  other  ship  can  be  procured  to  carry  it  to 
its  port  of  destination.  That  this  doctrine^  that  a  loss 
of  voyage  is  a  cause  of  abandonment,  appears  to  have 
been  recognized  by  Lord  EUenborough  C  J.  more  than 
once  (<Q,  though  of  late  it  had  been  somewhat  narrowed. 
But  wherever  this  had  been  done  it  would  be. found 
that  there  was  something  to  warrant  the  deviation  from 
the  rub  without  infringing  it;  as  where  the  case  did  not 
state  that  other  means  of  forwarding  the  cargo  to  its 
destination  could  'not  be  procured  {e)\  or  where  it  ap^ 
peared  that  the  cargo  was  not  of  a  perishable  nature  (/), 
so  that  delay  could  not  be  predicated  to  be  injurious  to 
it. .  Secondly,  it  was  argued  that  where  there  is  a  right 
to  abandon,  there  is  no  particular  limit  of  time  within 

(fl)  Chap,  7.  §  X.  {h)  Cost  T.  fTitberSt  a  Burr.  697. 

(c)  Park,  Ins.  a6a  7th  edit. 

{d)  Anderson  r.  H.  £.  Asnarancf,    7  £aft,  4%.   fVilim  ▼.  R.  £.  Auuranc<^ 
%  Camp,  N,  P,  C.  613. 
(e)  Thmpson  ▼.  £.  E,  Assurance,  16  East,  ^14. 
(/}  Anderson  ▼•  IVaUiSt  ante,  vol  ii.  a40« 

which 
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which  that  right  must  be  exercised,  except  that  aban- 
donment must  be  made  within  a  reasonable  time,  and 
while  the  loss,  continues  in  its  nature^  total,  (a)  •  That 
what  is  a  reasonable  time  must  depend  upon  the  cir- 
ctunstances  of  every  case;  and  that  in  the  present,  con- 
sidering that  the  final  condemnation  of  the  ship  was  not 
pronounced  until  the  nth  December ^  when  the  survey 
was  drawn  up^  and  that  the  assured  by  reason  of  their  re- 
siding at  a  distance  from  each  other,  required  time  for 
communicating  among  themselves,  and  afterwards  for 
instructing  their  broker  who  resided  in  London^  it  could 
not  be  reasonably  expected  that  notice  should  be  sent  by 
them  before  the  i8th  December.  The  assured  were 
not  bound  to  attend  to  this  business  to  the  exclusion  of 
ail  other. 


1816. 


Hunt 
and  Others 

against 
Tbi  Rotal 
Exchange 
Assurance. 


For  the  defendants  it  was  answered  that  the  case 
at  bar  was  not  distinguishable  upon  the  first  point 
from  Anderson  v.  Waliisj  which  determined  that  a  mere 
retardation  of  the  voyage,  where  the  insurance-was  on 
goods,  was  not  a  ground  of  abandonment ;  and  which 
decision,  confirmed  as  it  was  by  a  subsequent  case  (&), 
hsd  materially  abridged  the  position  laid  down  with 
too  much  generality  in  Manning  v.  Ntwnham.  That  with 
respect  to  any  distinction  on  account  of  the  perishable 
nature  of  the  pargo  in  this  case,  it  was  not  stated  as  a 
fact,  nor  was  it  to  be  inferred  from  the  natural  quality 
of  flour,  that  a  few  months'  delay  in  its  arrival  was  of 
such  consequence  as  to  make  a  total  loss  of  the  com- 
modity in  the' highest  degree  probable  at  the  time  of 
abandonment;  and  unless  that  were  the  case,  whether  the 
cargo  consisted  of  iron  or  of  flour,  it  matters  not  as  to 


(a)  AndtrsM  f .  R*  £,  Aisursint,  7  East,  38. 
(5)  Evcftb  r.  Smitbt  Mte,  foL  ii.  178. 
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HUKT 

sod  Others 

agMsnsi 
The  Rotal 

ExCHAWOt 
AstUftAMCK. 


the  right  to  abandon.  Secondly,  that  the  abandorimeBt 
was  oat  of  time  waa  plain  from  this,  that  the  plaintiffir 
at  Waterfbrd  who  caused  the  'insnrance  to  be  effected 
for  all,  had  an  implied  author!^  to  give  notice  of  aban- 
donment for  all ;  therefore  all  shall  be  affected  by  their 
knowledge  being  jointly  interested,  in  like  manner  as 
the  knowledge  of  one  partner  shall  bind  the  rest. 
Wherefore  taking  it  that  intelligence  of  the  ship's  con- 
demnation reached  Waterford  on  the  2d  or  3d  daj'  after 
it  was  drawn  up,  the  assured  were  in  a  condition  to 
send  off  notice  of  abandonment  on  the  14th  or  15th 
December  at  the  latest,  and  could  not  be  warranted 
in  waiting  until  the  i8th.  For  admitting  that  they 
were  not  bound  to  relinquish  all  other  concerns  for  this 
<me  alone^  yet  were  they  bound  to  make  their  election 
to  abandon  in  the  first  instance^  that  is,  at  the  earliest 
opportunity  after  they  were  apprized  of  the  state  of  the 
cargo,  {a) 


Lord  Ellenborough  C.  J*  Upon  fiiU  consideration 
of  this  case  I  am  very  much  inclined  to  think,  on  both 
grounds,  that  the  abandonment  is  not  sustainable.  I 
am  perfectly  satisfied  that  the  abandonment  was  not 
made  in  due  time;  and  on  the  second  point  the  strong 
inclination  of  my  mind  is,  that  the  assured  were  not 
entitled  to  abandon  at  all.  I  shall  invert  the  order  of 
argument  and  consider  what  respects  the  time  first. 
This  was  an  insurance  for  the  interest  of  all  concerned, 
and  it  was  effected  by  direction  of  the  part  owners 
jointly  interested  therein,  and  residing  at  Waterfbrd: 
they  effected  it  for  all,  and  all  adopt  them  as  the  ge- 


(^  Gtrwn  ▼.  R.  £.  Assunmcif  %  Marsb  i?.  88. 
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neral  i^ents  for  tbis  purpose.  And  prim&fack  if  there 
be  not  auy  restriction  of  their  authority,  they  being  in- 
terested in  the  subject  matter,  would  have  a  right  to 
deal  with  the  insurance  throughout,  and  to  abandon  for 
the  rest.  Accordingly  we  find  them  giving  direction  to 
the  brokers  to  give  notice  of  abandonment;  but  at 
what  time  have  they  fair  presumptive  notice  of  th^  ship 
being  in  a  state  which,  as  they  insist»  entitled  them  to 
abandon ;  and  when  does  due  notice  of  abandonment 
reach  the  abandonee?  The  ship  returned  to  Cork  on 
the  1 6th  of  November  in  such  a  condition  as^  rendered 
it  necessary  to  hold  two  successive  surveys  upon  her, 
and  in  the  result  she  was  broken  up.  It  does  not  how* 
ever  necessarily  follow  that  because  the  ship  was.brokeD 
up  the  cargo  could  not  have  been  transmitted  to  its 
place  of  destination,  before  any  material  deterioration 
of  the  commodity  took  place  by  reason  of  the  delay. 
Hie  1 6th  of  November  was  the  day  of  the  ship's  arrival 
at  Cork:  it  is  hardly  possible  to  conceive  that  mer- 
chants resident  at  Waterford^  who  were  interested  in  the 
concern,  should  not  hear  of  her  arrival  at  Cbri  .within 
aday  or  two  idler.  The  arrival  of  a  ship  at  GfraveMn^  will 
in  the  common  course  of  things  be  known  by  the  owner 
in  London  within  a  day  or  two ;  we  may  therefore  fairly 
infer  that  intelligence  of  her  arrival  reached  Waterford 
in  doe  course  without  a  positive  finding  to  that  effect. 
The  state  of  facts,  and  the  length  of  time  occupied  in 
the  two  successive  surveys,  shew  that  the  painti£b  could 
not  possibly  have  been  ignorant  of  what  was  going  on; 
and  we  must  a^ume  that  the  merchants  at  iVtUerford 
knew  of  the  ship's  misadventure  and  arrivfU  at  Cork 
within  a  few  days  afterwards.  What  then  was  their 
duty  on  being  apprized  of  the  ^p's  arrival?  If  they 
£  3  pro- 
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1816.  proposed  resorting  to  the  underwriter  as  for  a  total  loss, 

—  it  behoved  them  as  owners  of  the  goods  to  address 

and  Others  themselves  to  the  underwriter  promptly,  and  not  to 

The  Royal  ^*®  ^V  ^'^^  ^^^  result  of  a  final  survey,  but  to  act  on  the 

ExcHAKGK  means  of  information  which  they  then  had  at  hand. 

Assurance.  -^ 

They  might  indeed  avail  themselves  of  any  information 
which  the  survey  afforded ;  but  they  were  bound  to  act 
within  a  reasonable  time.  Now  let  us  consider  when 
the  merchants  at  Waterford  must  have  been  in  pos- 
session of  full  knowledge  of  all  the  circumstances.  The 
second  survey  was  on  the  8th  oi  December.  Allowing 
them  to  wait  the  slow  progress  of  the  notary  till  the 
report  gets  in  scriptis  on  the  nth,  and  giving  them 
until  the  next  day  to  make  a  copy  of  the  survey,  we 
shall  find  that  on  the  13  th  probably  the  merchants  at 
Waterford  were  in  complete  possession  of  the  facts. 
What  is  the  time,  according  to  the  course  of  the  post  for 
theconveyance  of  intelligence  fi-om  Waterford  ioLondon? 
It  is  said  that  four  days  would  be  the  course  of  post,  that 
is,  I  imagine,  by  the  way  of  Bristol^  and  not  by  Dublin. 
Calculating  then  four  days  from  the  1 3  th,  will  bring  us  to 
the  1 7th,  on  which  day  the  plaintiiTs  might  have  abandon- 
ed to  the  underwriters;  they  do  not,  however,  abandon 
until  the  22d.  There  was  therefore  a  laches  of  five  days. 
And  where  persons  arc  excluded  by  the  terms  of  the 
.policy  from  indemnity  by  an  average  clause,  they  ought 
to  make  use  of  the  earliest  time  to  take  themselves  out 
of  the  exception :  there  should  not  be  any  loitering. 
Under  these  circumstances  I  think  the  abandonment 
was  out  of  time.  Secondly,  as  to  the  right  to  abandon ; 
I  think  this  case  comes  very  much  within  all  the  doc- 
trine laid  down  in  Anderson  v.  Wallis.  Here  was  a 
retardation  only  of  the  adventure :  it  is  stated  that  the 
5  cargo 
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Cfli^  could  not  have  been  forwarded  before  the  next 
spring;  that  is,  it  might  have  goae  then;  for  it  must 
be  presumed  that  at  such  a  port  as  Cork  there  would 
be  found  some  vessel  for  the  next  season  to  forward  the 
cargo  to  SL  John's.  If  indeed  the  cargo  had  been  of 
a  perishable  nature^  this  would  not  have  been  a  case  of 
retardation  only,  but  of  destruction  of  the  thiQg  in- 
sured. In  the  case  of  Anderson  v.  WaUisy  the  cargo 
consisted  of  iron  and  copper,  articles  not  capable  of 
sustaining  injury  from  the  delay;  and  in  like  manner 
here,  the  pork  being  out  of  the  question,  I  cannot  ne- 
cessarily infer  that  the  flour  would  be  changed  in  quality 
and  condition  by  the  del^y  from  Naoember^Xo  Aprils  so 
as  to  incur  any  material  damage  operating  a  destruction 
or  the  thing  insured.  If  there  were  any  facts  to  lead 
to  the  conclusion,  that  the  cargo  would  have  been  thus 
materially  damaged  by  the  dday,  they  should  have  been 
found ;  but  nothing  of  that  kind  appears.  Under  these 
circumstances,  and  on  the  principle  of  Anderson  y. 
WaUis^  I  think  this  was  a  mere  retardation .  of  the 
voyage,  and  not  the  subject  of  abandonment. 


1816. 

HVMT 

and  Others 
Tbk  Rotal 

EXCBANOS 
AttUBANCK. 


Batley  J.  I  am  of  the  same  opinion  upon  both 
ppmts.  Tliis  must  be  considered  as  a  policy  on  flour 
only  (for  the  pork  is  o«t  of  the  question)  with  a  warranty 
free  from  average  unless  general  or  the  ship  be  stranded. 
The  object  of  that  memorandum  was  to  place  the  subject 
matter  of  insirance,  which  was  of  a  perishable  nature, 
on  the  footing  of  an  imperishable  commodity ;  to  cast 
on  the  assured  the  risk  of  partial  damage,  leaving  to 
the  underwriter  the  risk  of  total  loss.  The  ship  sails, 
and  having  met  with  tempestuous  weather  returns  to 
Cork  on  the  i6\!li  of  Nooember^  and  on  the  i8th  a 

E  4  survey 
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survey  is  held  upon  her,  and  a  second  and  final  sarvey 
(HI  the  8th  of  Decemkr.  It  is  not  until  the  1 8th  of  that 
month  that  the  owner  of  the  cargo  attempts  to  abandon. 
The  quesUons  which  arise  for  our  consideration  are, 
first,  whether  the  circumstances  warranted  an  aban- 
donment; and,  secondly,  whether  the  abandonment  waa 
made  in  doe  time.  The  ground  on  which  the  plaintifia 
insist  that  they  were  warranted  in  abandoning,  is  that 
the  voyage  was  lost,  and  that  the  loss  of  voyage  in  a  case 
like  the  present  is  a  good  cause  of  abandonment.  And 
the  caae  ofMemning  v.  Newiikam  has  been  relied  on  as 
an  aathority  importing  that,  an  assured  is  entitled  to 
abandon  ship,  freight,  and  goods,  in  the  event  of  the 
voyage  being  lost.  But  on  reference  to  the  language 
of  this  policy,  it  is  difficult  to  infer  from  any  part  of  it 
that  the  assured  were  to  be  entitled  to  abandon  on  the 
ground  ofa  mere  loss  of  voyage.  For  suppose  in  this  case 
the  ship  before  she  set  saQ,  had  been  run  foul  of  by  an* 
other  vessel  but  not  so  asimmediately  to  sink,  and  the  flour 
had  been  relanded,  and  afterwards  the  ship  had  gone  to 
toe  bottom,  the  flour  being  in  an  undamaged  state,  but 
there  being  no  other  ship  at  the  port  capable  of  imme- 
diately forwarding  the  cargo  to  the  place  of  its  desti- 
nation ;  if  the  argument  for  the  plaintiffs  be  good,  it 
follows,  that  the  assured,  under  such  a  state  of  circum- 
stances, would  be  entitled  to  abandon.  But  I  know  of 
no  authority  that  can  fairly  be  said  to  go  that  length. 
There  are  cases  certainly  which  speak  of  a  loss  of 
voyage  as  a  ground  of  abandonment ;  and  such  cases 
may  be  conceived.  For  instance,  if  a  ship  were  so  da- 
maged, as  to  be  obliged  to  land  her  cargo  at  an  unfre* 
quanted  places  where  there  was  no  opportunity  of  dispos- 
ing ^  the  caigo,  and  die  sbqp-owner  could  not  procure 

another 
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another  vessel  to  forwacd  the  €argOy  except  at  an  ex- 
pence  exceeding  the  value  of  the  goods;  such  a  case^ 
I  think)  laight  warrant  an  abandonment^  and  throw  the 
loss  on  the  underwriter.    But  t^ere  is  a  great  diftrence 
between  the  case  just  put  and  this  case^  where  goods 
are  safely  warehoused  in  an  undanuiged  states  and  where 
there  is  nothing  but  a  ^Usappointment  of  voyage  to 
constitute  a  ground  of  abandonmoit;  for  we  are  not 
wananted  in  supposing  that  the  goods  were  in  a  worse 
condition  than  when  they  were  put  on  board.    Oo 
these  grounds  it  seems  to  me  that  the  assured  have  no 
right  to  abondcai.    The  ease  of  Paraom  v.  Seoit  (a) 
shews  that  it  was  the.  opinion  of  the  Court  of  Common 
Pleas  that  a  mere  loss  of  voyage  does  not  enable  the 
diip-owner  to  abandon  if  the  ship  is  in  safiny.    Bat 
in  the  present  case  it  is   by   nO  means  dear  that 
there  has  been  a  loss  of  voyage.    This  is  a  policy  on 
goods,  which  are  not  so  necessarily  connected  with  the 
ship,  that  if  tlie  ship  be  lost,  there  must  be  of  course  a  loss 
of  voyage  with  respect  to  thegoods>  because  if  the  gooda 
are  in  safety,  tb^  may  be  transhipped  and  conveyed 
to  their  destination.     It  is  true,  that  in  this  instance 
the   goods   could    not  be  forwarded  immediately  in 
another  ship,  but  non  constat  that  they  might  not  be 
sent  at  a  future  time*    If  the  cargo  be  of  an  imperish- 
able nature,  it  matters  not,  except  as  it  regards  the 
market,  whether  it  reaches  its  destination  in  the  autumn 
or  in  the  spring  following.      If  so,  in  what  does  this 
case  differ  from  the  case  of  a  retardation  of  the  voyage^ 
which  according  to  Andenon  v.  Wallis  is  not  a  suffi- 
cient ground  of  abandonment.    On  the  otlier  pointy 
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181 G.        viz»  whether  the  abandonment  was  made  in  due  time, 

it  has  been  suggested  for  the  pUiintiffi;,  that  the  case 

and  Others      does  not  find  at  what  time  the  plaintifb  who  lived 
1 11? Rota L     ^^  Woterfctd  were  appri2sed  of  the  damage,  nor  that 
they  knew  of  the  ship's  arrival   at  Cork  before  the 
day  when  they  wrote  to  DartmouA.    But  considering 
that  they  lived  within  so  short  a  distance  of  Cork^  the 
probability  is,  that  they  mnst  have  known  the  fact  very 
soon  after  the  ship's  arrival.     We  are  here  upon  a 
special  case,  which  need  not  be  scanned  like  a  special 
verdict;  and  as  the  plaintifls  might  have  shewn  when  it 
was  that  they  first  received  intelligence,  in  order  to 
satisfy  the  time  of  their  giving  notice,  it  may  fairly  be 
presumed,  in  the  absence  of  any  such  statement,  that  they 
must  have  heard  of  the  ship's  arrival  at  Cork  within  a 
reasonable  time.     It  appears  that  the  final  survey  was 
held  on  Ae  8th  of  December :  if  the  pkuntift  at  JVater^ 
Jbrd  knew  of  the  ship's  arrival  befoir^  that  time,  it  be- 
hoved them  to  have  some  person  on  the  spot  to  com- 
municate the  result  as  soon  as  the  survey  was  made. 
Admitting  that  they  were  at  liberty  to  wait  for  the 
tidings  of  the  survey,  these  must  have  reached  Waterford 
in  due  course  on  the  I2th  or  13  th.     They  knew  before 
that  the  ship  had  put  into  Cork  damaged,  and  that  the 
goods  had  been  landed;  and  on  the  12th or  13th  they 
must  have  learned  that  the  ship  would  never  proceed. 
Was  it  not  then  their  duty  to  write  forthwith  with  in- 
structions that,  as  to  their  interest  at  least,  they  were 
resolved  to  abandon  ?    As  to  the  parties  who  resided  at 
Dartmouth  it  appears  that  they  wer^  not  ignorant  that 
the  ship  had  reached  Cork,  for  they  wrote  to  W<aer^ 
ford  on  the  I'xih  December^  with  instructions  prospec- 
tively to  abandon  izi  the  efent  of  her  condemnation. 

But 
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But  if  their  partners  at  Waterford  were  not  already  au- 
thorized to  abandon  ^n  their  account,  what  prevented 
them  from  writing  eatlier  than  the  latb  with  these  in- 
structions? Their  having  omitted  to  do  this  places 
them,  as  it  seems  to  me,  as  much  out  of  time  as  their 
partners  at  Watetford. 


1816. 


Hunt 
tnd  Othcr5 
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ElCUANCi: 
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HoLROYD  J.  I  am  of  the  same  opinion  on  both 
pomts,  for  the  reason  already  given.  The  statement  of 
this  case  does  not  su£ScientIy  establish  the  fact  that  the 
voyage  has  been  lost ;  it  does  not  appear  that  the  cargo 
might  not  have  been  forwarded  the  following  spring, 
nor. that  there  was  any  danger  of  its  perishing  in  the 
meanwhile.  In  TkoTnpson  v.  The  Bpyal  Exchange^  it 
was  considered  that  the  incapability  of  the  ship  to  pro- 
ceed with  the  cargo  was  not  a  ground  of  abandon- 
ment ;  which  is  also  the  doctrine  of  Anderson  v.  Wallis, 
On  the  second  point,  it  seems  to  me  that  the  plaintiffs 
who  caused  the  policy  to  be  effected,  must  be  considered 
as  agents  for  the  rest;  this  was  a  joint  insurance,  and 
in  the  nature  of  a  partnership,  as  it  r^ards  this  trans* 
action ;  and .  like  the  case  of  several  persons  who  join 
in  making  promissory  notes,  although  they  are  not 
otherwise  partners,  the  act  of  one,  as  it  relates  to  the 
particular  transaction,  shall  be  sufficient  to  bind  the 
rest.  It  seems  to  me,  therefore^  that  the  abandonment 
was  not  in  due  time,  but  ought  to  have  been  made  at 
an  earher  period. 

Judgment  of  nonsuit. 
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m'^mF'  Homfuay  and  Others  against  Riobt. 

^iJ'ftlufn!  Y)EBT  on  bond.  The  defendant  after  craving  oyer 
and  that  the  of  the  bond  and  condition,  by  which  it  appeared 

bondw»fob.  ^  y 

ttined  by  fraud  that  the  bond  was  given  to  secure  payment  of  3270^1 
trhere  breaches  and  interest,  by  four  instalments^  on  days  therein  men- 
iTthedVdfra-  tioned,  pleads  nan  eU  factum:  ^secondbf^  fraud  and 
tiff  may  j^^"i/  ^^^'  ^^^°8  ^^^  the  Same  speciaUy ;  thirdlg^  fraud 
^^Ts^Md '  ™^  ^^^  generally.  The  plaintifi  in  th«r  r^cation . 
IV.  3.C.  II.  ia   join  jsBue  on  these  pleas,  and  then  proceed  to  suflgest 

making  vp  the    "  r  r  -i>o 

issue.  breaches  under  the  stat.  8  and  9  ^  3.  c  1 1.  via.  the 

non-payment  1^  the  several  ia^taUnentS)  and  interest  at 
the  daysy  &c. 

And  after  verdict  fivr  the  plainti4^  before  Hobra^i. 
at  the  last  assizes  for  the  county  of  MonmofUhf  it  vat 
now  moved  by  Peake  in  arrest  of  judgment*  or  that  a 
repleader  might  be  awarded ;  for  it  is  irregular,  after 
issue  joined  upon  the  pleas  of  non  est  factum^  and  of 
fraud  and  covin,  to  suggest  breaches.  The  stat.  8  and 
9  W.  3.  r.  II.  5.  8.  only  warrants  the  suggestion  of 
breaches  in  three  cases,  viz.  (m  judgment  by  de- 
murrer, confession,  or  nildicit;  so  that  the  plaintifis 
ought  not  in  this  case  to  have  suggested  the.  breaches 
but  ought  to  have  assigned  them  in  their. srepljpation, 
and  then  the  defendant  might  have  denied  the  truth  of 
them;  whereas  now  he  is  prevented  from  so  doing. 
The  statute  is  compulsory  on  the  plaintiff  to  proceed  in 
the  method  it  prescribes  (a) ;  and  under  it  the  breaches 

(fl)  Zhage  ▼.  ^rW,  %  SVils.  377.    Hcr^r  ?.  JBern^  5  T.  X*  636^ 

8  might 
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m^ht  have  been  assigned  in  the  declaration,  or  in  -the 
repliciktion.  And  though  it  appears  from  one  case  in 
this  Court  that  after  plea. of  non  estfaUrnn,  where  the 
breaches  were  not  assigned  in  the  deckration,  the 
plaintiffwasattowed  to  suggest  them(a};  yet  in  the  Com- 
mon  Pleas  m  later  cqMs  it  has  been  held  otherwise ; 
and  it  was  said  by  the  Court,  <<  that  under  the  statute 
8  and  9  fK  3.,  there  is  no  power  of  introducing  any 
**  suggestion  on  the  record,  except  in  the  three  oases 
*^  of  judgment  upon  demurrer,  by  confession,  or  nil 
«  dtfitj*  {i)  Again,  it  has  been  decided,  that  after  plea 
of  performance^  if  the  plaintiff  instead  of  assigning 
hreaehea  in  the  replication,  take  issue  on  the  perform^ 
anoe^  aind  then  suggestbreaehes  of  the  oondilioOy  itie 
ill  on  dcoiurrer ;  and  if  the  defendant  do  not  demuv 
but  jmn  issue  and  go.to  trial  thereon,  yet  the  Court 
after  veidict  will  award  a  repleader,  (c)  It  was  as^ 
by  onaof  the  Judges  in  that  oase^  ^*  Can  the  plaintiff 
attign  breaches  after  issue  joined  on  one  tra?erse  ?'  And 
he  jemphatically  added,  <<  A  suggestion  is  one  thuif^ 
the  replying  those  breaches  is  another/'  The  more 
modem  and  better  practi^  seems  to  be  to  set  out  the 
ooaditio%  and  assign>breacfaeS'in  the  decUration.  (d) 


1816. 


HOMTRAr 

and  Others 
agahst 

>      RiOBY. 


The  Court  considered  the  case  of  Ethenejf  Vr  Jachfrn^ 
as  an  aotfaori^  for  what  had  bcen^done  in|be  present; 
and  distinguished  P/oflifr  y.  JBoif,  because  the  plaintiff  m 
that  case  tendered  an  issue  which  was  bad  in  law :  here 
these  was  a  perfiact  issue  and  a  distinct  suggestion. 

Rule  refused. 

(«)  Ktbrney  ▼.  Jsckson,  8.  T.  R.  255. 

(*)  Dc  U  »M€  ▼.  Strwarl,  %  N*  R.  363.  '      ' 

(0  Fhmer  r.  Ross,  5  Taunt,  386.  (d)  2  Wms*  Sound,  187^ «.  (a.) 
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1816. 


May 


!^'  S  WIN  YARD  and  Others  against  Bowes. 


dlnrbcfn^*""      A  SSUMPSITfor  goods  sold  and  delivered.     Plea 
indebted  to  noD  assumpsit.     At  the  trial  before  Bayley  J.  at 

pUintiffi  for 

goods  sold,  ind  the  last  Ai^  assizes,  the  case  was  this :  the  defendant 

dcbtedto^de-  being  indebted  to*  the  plaint ifis  for  materials  furnished 

tifff*Iikh  ^"'"  ^^^  the  building  of  a  mill,  and  one  Chesner  being  in- 

coDMntofde.  debted  to  the  defendant  for  the  building  of  the  said 

feodant,  drew  ^ 

1  bill  on  c.        mill,  Ckesner  with  the  consent  of  the  defendant  allowed 

pavable  zt  ft 

months,  which  the  pUuntifi  to  draw  on  him  by  a  bill  for  126^.  pay- 

aft^ardsdis^  able  at  2  mouths  to  the  order  of  the  plaintiffi,  which 

H^lTthft  de-  hill  Chesner  accepted.     When  the  bill  became  doe, 

n°t*cnthlS*to  ^J**^  ^"  ^^  ^®  4^  Februofy  181 5,  it  was  presented 

notice  of  the  fy^  payment  and  dishonoured;  but  not  protested  or 

dishonor,  his  \^  .  ^    t       j.  ,  . 

name  not  noted,  nor  was  any  notice  of  the  dishonour  given  to 

biuCand  tha\  the  defendant  until  after  the  nth  Fehntanf^  on  which 

^t  tob^M.  ^y  Chnner  became  bankrupt    The  defendant's  name 

teemed  a  com-  y^^  qqi  qq  ihe  bill,  and  it  was  proved  that  Ckesner  was 

piece  payment  ^  *- 

of  the  debt  not  in  a  condition  between  the  4th  and  nth  Februaty 
4  Ami.  c.  9.  s.  7.  to  pay  the  bilL  It  was  oligected  to  the  plaintiffi'  right 
to  recover,  that  as  they  had  fiiiled  to  give  notice  to  the 
defendant  of  the  dishonour  of  the  bill,  they  had  by 
their  laches  made  the  bill  their  own,  and  the  same  wa> 
to  be  esteemed  a  complete  payment  of  the  debt,  under 
the  3  £r  4  Ann.  c.  9.  s.  7.  But  the  learned  Judge  over- 
ruled the  objection ;  for  that  notice  was  only  required 
by  the  custom  of  merchants  to  be  given  to  such  as  was 
a  party  to  the  bill,  which  the  defendant  was  not;  nor 
did  it  appear  that  he  had  suffered  any  damage  by 

reason 
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reason  of  the  want  of  notice. 
the  plaintifi* 


A  verdict  was  found  for         1816. 


TatUfy  now  renewed  the  objection  upon  a  motion  to 
set  aside  the  verdict,  and  contended  that  the  object  of 
the  above  cited  dause  of  the  statute  was  to  compel  all 
persons  who  received  a  bill  in  satisfaction  of  a  former 
debt  to  take  the  due  course  to  obtain  payment,  and  to 
give  notice  of  non-payment  to  the  person  from  whom 
they  received  it,  under  the  penalty  of  the  same  being 
considered  complete  payment.  That  the  statute  was 
for  this  purpose  in  aid  of  the  law-merchant,  which 
already  provided  notice  to  such  as  were  parties  to  the 
bilL    And  he  referred  to  Bishcp  v.  Bawe.  (a) 


SWINYARD 

and  Others 
{gainst 
Bow^s. 


Lord  Ellenborough  C.  J.  The  defendant  was  not 
entitled  to  notice,  because  he  was  not  a  party  to  the 
bill.  The  statute  does  not  require  notice  to  be  given 
to  strangers;  and  as  to  its  operating  to  make  the  bill 
complete  payment,  I  cannot  consider  that  the  bill  was 
accepted  in  satisfaction  of  the  debt ;  it  was  perfectly  col- 
lateral ;  if  it  had  been  paid,  well ;  not  being  so,  the  debt 
remains. 

Batlst  J.  There  was  positive  evidence  by  Chesner 
that  he  never  could  have  paid  the  bill,  and  thei)efore 
the  defendant  could  not  have  suflbred  for  want  of 
notice. 

Per  Curiam^  Rule  refused. 


(d}.3J^.&&36a. 
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ChaxMIER  and  Ple«tow  against  Clingo  and 

Thundfyt 

Maj  id.  WlLLETT. 

Ajadj^mcntin    T^RESPASSj  qxuare  claiis.  Jreg.  situate  in  HochsxM 
SVleicralTl"  cwH   WtUofif  Knighfs  Fen,  Bedrndre^  and  Hilgay, 

wir hclVtTbe    ^°  iforfblk.    Plea,  general  issue.      Secondly,  liberum 
evidencc^osop-  /^yi^m^t/Tn  of  the  defendant  R^V^//.   Issue  thereon.  At 

port  trespass 

Mere  clots.         the  trial  before  Wood  B.  at  the  last  Norfolk  assizes,  the 
t^'bem  plaintiffb  produced  an  office-copy  of  a  judgment  in 

joint  f.  ejectment  against  the  defendants  and  others  for  lands 

situate  as  abore  upon  the '  Several  demises  of  the 
plaintiffs  and  proved  possession  to  have  been  delivered 
to  their  agent  by  the  sheriff's  officer,  under  a  writ  of 
possession  and  warrant.     There  was  a  verdict  for  the 


And  now  Bhssei  S^t  moved  to  set  aside  the 
verdict  upon-  an  objection,  which  was  made  and  over- 
ruled at  the  trial,  viz.  that  there  being  no  joint  demise 
by  the  plaintiffit  in  the  declaration  in  ejectknent^  bat 
only  a  several  demise  by  each,'  in  separate  counts,  there 
was  nothing  to  shew  them  intitled  to  maintain  trespato 
jointly. 

But  the  Court  said  that  the  judgment  in  ejectment 
upon  the  several  demises  of  the  two  plaintiffs  was  per- 
fectly consistent  with  their  being  tenants  in  common, 
in  resp^t  of  which  th6y  might  maintain  trespass  jointly. 

To  which  Blosset  answered  that  then  the  plainti£Fs 
ought  to  have  shewn  that  they  were  tenants  in  common ; 
for  the  second  count  in  the  ejectment  being  for,  otfier 

lands. 
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lands,  frima facie  ia^x>rtt  that  they  teoovered  sepafste       181^ 

lands  4qxanse|arate.ooiuiiti.  -- 

Cbamiui 

fim  HoLEon  /.  aaid  Oiat  wiAont  dopbt  though  ^''^^'^^- 
the  second  count  h«a  the  .word  fither^  y«t  the  plaintiflb 
as  tenants  in  (CNnmnon  nig^  eaeh  haioe  recovered  his 
moieij  of  the  same  lands  jB^pon  the  sepanste  counts. 
AnA.ferCmkm,  ThejalgiimAin  ^^ctmmt  ^ffinoed 
moieiidetoiiie  Jands  in  iiotih  ,pUtinliA|  which  mvg 
well  consist  with  ft  teaanqr  in  coiiMwn.  So  the  xoie 
was  refused. 


HiGHMORE  against  Frimrosb.  "^^^ 

A  SSUMPSIT  on  a.biU  of  exchange.    The  plaintiff  a  bmora- 

declares  that  one  Jl  5.  tnade  his  bill  of  exchange,  by^j.  s.  to  his 
&c.  and  directed  it  to  the  defendant,  whereby  he  re-  ^^'JSSl^* 


quired  the  defendant  two  months  after  date  to  pay  to  ^'^Se'drtww, 
the  order  qfihe  $aid  J.  SL  29/.  1 2s^  value  received  ly  the  ^^}\^^^ 


said  J.  SL,  which  bill  the  defendant  afterwards  accepted,  decU»tioii  to 

befoTTalne 

&Cp,  and  J.  S.  indorsed  to  the  plaintiff,  &&,  in  consider-  received  hf 
ation  of  which  the  defendant  promised  to  pay,  &C    And  j^  \^^  Ttnaoce. 
there  were  counts  for  money  lent,  money  paid,  money  J^'j^^^/iL 
had  and  Tecdved,  and  upon  an  account  staled.    Plea  mentor  cue 

•*^  Item  of  debt 

non  assumpsit  only  u  good  to 

support  a  cmuBt 
upon  in  ac- 


.  At  the  tri^l,  before  Lord  EUenborough  C.  J.  the  bill 
was,  proved  and  a^^peared  to  be  drawn  by  J.  &  in  this 
fotmf  **  Two  months  jifter  date^pi\jr  to  my  order 
29/.  125.  value  received."  It  was  also  proved  that  the 
defendant  up<m  being  applied  to  for  payment  of  the 
bill  admitted  it  to  be  his,  but  alleged  his  inability  to 
VoL  V.  F  pay 


count  itated. 
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1816.  pay  at  that  lime.  It  was  objected  that  the  plaintiff 
"""■^  could  not  recover  on  the  first  count  by  reason  of  a 
aioinst  Variance,  the  count  describing  the  bill  as  drawn  for 
value  received  by  the  drawer,  the  words  ^f  value  re-  - 
ceived/'  in  the  bill  itself  importing  value  received  by 
the  drawee;  secondly,  that  the  defendant's  admission 
being  tonfined  to  one  item,  vi2.  the  bill,  the  evidence 
was  not  sufficient  to  sustain  the  count  upon  an  account 
stated.^  And.these  points  being  reserved,  a  verdict  was 
given  for  the  plaintiff.  A  rule  nisi  for  a  nonsuit  having 
been  obtained  in  the  last  term, 

Bawen  who  now  shewed  cause,  relied  upon  Grant  v. 
Da  Costa  (a)  in  answer  to  the  first  objection ;  and  on 
Kncnsles  v.  Michel  {b)  in  answer  to  the  last 

Toppir^  contra  referred  to  a  N.  P.  case,  the  name  of 
which  he  was  unable  to  give,  lately  before  Lord  Ellen* 
borough  C.  J.,  in  which  his  Lordship  (he  said)  had  re- 
fused to  permit  the  plaintiff  to  go  into  evidence  on  the 
count  upon  an  account  stated,  because  the  evidence 
only  applied  to  one  item.  And  upon  the  first  point, 
after  premising  that  this  being  a  written  instrument  it 
ought  to  be  set  out  according  to  its  true  substance  and 
meaning,  he  denied  that  there  was  any  analogy  between 
the  present  case  and  the  case  relied  on  contra.  For  in  that 
case  the  bill  was  drawn  to  the  order  of  a  third  person ; 
wherefore  the  words  "  value  received"  might  well  be 
referred  to  value  received  of  that  person  by  the  drawer; 
but  here  the  bill  being  drawn  to  the  drawer's  own  order 

{a)  Ante,  vol  iii.  351^  {h)  13  Baft,  449. 

the 
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the  analogy,  if  any  exist,  would  be  that  it  is  for  value '       1816. 
received  by  J.  SL  otj.  jSL,  which  is  absurd. 


Lord  Ellenborough  C.  J.  I  think  the  argument  of 
Mr.  Toppir^  is  strong  in  favour  of  the  defendant  upon 
the  first  point.  Certainly  when  a  man  calls  upon  an- 
other by  a  bill  of  exchange  to  pay  to  his  own  order,  not 
naming  any  payees  a  sum  of  money  for  value  received, 
he  cannot  be  supposed  to  mean  value  received  of  some 
I)erson  in  blank,  who  shall  be  hereafter  asoertained  as 
indorsee;  the  fair  import  of  the  language  is  that  in 
calling  upon  the  drawee  to  pay  to  his  order,  he  intends 
to  put  the  drawee  in  mind  of  the  duty  which  he  owes 
from  having  received  value  for  it.  The  argument  there- 
fore seems  to  me  to  be  with  the  defendant  upon  the 
question  of  variance.  But  upon  the  other  point  I  think 
Kncndes  v.  Michel  is  an  authority  to  shew  that  though  in 
£>rm  a  count  upon  an  account  stated  is  <^  of  and  con- 
cerning divers  sums  of  money,"  yet  proof  of  one  item 
is  good  to  maintain  such  a  count ;  divers  may  be  sup- 
ported by  evidence  of  one.  The  practice  I  believe  has 
been  so,  and  if  there  is  any  variation  from  it,  it  has 
arisen  from  not  attending  to  the  form  of  the  count 
The  count  does  not  import  a  mutuality  of  account,  and 
there  seems  to  be  no  reason  why  an  account  should  not 
be  stated  consisting  of  one  item  only  as  well  as  a  plu- 
rality. 

*  Batley  J.  I  agree  that  the  bill  is  misdescribed  in  the 
declaration ;  but  upon  the  account  stated  the  plaintiff  is 
entitled  to  recover.  I  consider  Knffales  v.  Michel  to  have 
estaolished  this  point  In  that  case  the  evidence  went 
only  to  the  admission  of  a  single  debt,  yet  the  Court 
F  2  held 


HlOHMOEC 

agMnst 
Peimiosk. 


68 


1816. 


l^IOBMOEK 

iigainit 

PRIMEOSI. 


CA^fiS  TO  EASTER  TfiR^ 

\iM  it  fiiiffici^t.  tn  the  cbe  dlided  ti  bjj^  ifer.  !ifti>* 
vp/;^  I  should  think  there  must  have  he&ti  sbmc  idefed 
in  proof  as  to  the  acknowledgment  of  the  debt  I  re- 
member a  case  'biefore  itfr.  Justice  Btdttr  where  the  onlj 
proof  vas  theacknowledgment  of  a  particdar'debt,  and 
I  recollect  his  saying  «'that  will  do  well  eiiough  upon 
an  account  stated." 


t^oLBOYD  J.  I  am  cif  the  same  opinion.  It  has  Wn 
held  that  upon  a  count  for  goo^  sold  and  delivered 
the  plaintiff  may  prove  the  sale  of  one  article^  and  that 
will  be  well  enough.  The  same  rule  applies  to  this 
count,  which  is  «  of  and  concerning  divers  sums,**  as  to 
the  count  for  goods  sold.  If  the  count  be  good,  it  is 
enough  if  the  plaintiff  prove  any  part  of  it 

Rale  dischaiged. 


Bray  and  Others  ^^tt^/ HADWSK. 

,  AT  the  trial  of  this  cause  before  Graham  B.  at  the 
last  Devon  assizes,  the  action  being  by  the  plain- 
tiffi  as  indorsees  against  the  defendant  as  indorser  of^a 
bill  of  exchange^  the  question  was,  if  sufficient  notice 
of  the  dishonour  of  the  bill  had  been  given  to  the  de- 
fendant The  bill  was  payable  at  a  banker^s  in 
London^  and  became  due  on  the  14th  of  My  18 14, 
and  was  presented  on  that  day  about  twelve  o'Gk)ck, 

that  notice 

by  the  next  day^s  post,  thobgh  \t  be  not  the  next  post,  vrill  be  time  enofaji^h  ;  thereFofe 
where  the  indorsee  of  a  bill  payable  at  a  banker*!  iu  IfOndon^  deposited  it  with  his  bankers 
in  the  country,  who  caoied  it  to  be  duly  presented  for  payment  on  the  14th,  when 'It 
was  diihoDoared,  and  noUce  sent  by  the  post  to  the  country  bankers  b.Q.the  t5th&whi^ 
reached  them  on  the  morning  of  tHe  17th  (being  Sund4y)t  and  they  on  the  next  day  sent 
notice  by  the  post  to  thejodonee,  b'ut  not  before  twelve  at  Jiooa,  at  Which  tlm«  the' j^tfit 
let  oat  for  the  place  where  the  indorsee  resided :  Held  that  this  notice  was  within  time. 

and 


>  Maj  4th. 

A  country 
banker,  with 
whom  a  bill 
ofexchangey 
payable  in 
Londowf  ii  de- 
posited, has  an 
entire  day  af- 
ter receiving 
notice  of  its 
dishonour  to 
transmit  the 
same  to  h» 
customer,  so 
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and  dishoiioured.    The  bill  was  returned  with  notice-      ISIG0 
€it  its  dishonour  by  the  post  on  the  i5.th  to  G2yit  and: 
Co^  bankers  at  Launcesion^  with  whom  the  pkintifib        «f«j«ji 
bad  deposited  the  bUl  as  their  bankers.    The  lettei-     ***'*^"'- 
reached  iMuncesian  on  Swubgf  morning  the  1 7th.   And 
cm  Mondittf  the  i8th  Glyn  and  Co.  sent  notice  by  the 
post  to  the  plaintifi  at  Tavistock j  where  they  resided, 
and  the  plaintiflEb  afterwards  forwarded  notice  to  an*- 
other  indorser  who  gave  notice  to  the  defendant.    The 
post  from  London  to  LauncestoUf  arrives  at  Launceston^ 
at  e^ht  o'clock  in  the  morning,  and  letters  are  de- 
livered in  about  half  an  hour,  and  the  post  from  Lawp- 
ceston  to  Tavistock  leaves  Launceston  at  twelve  at  noon, 
aUowing  an  interval  of  about  four  hours.    The  letter 
which  the  bankers  at  Launceston  put  into  the  post  on 
the  Mondm/^  to  the  phuntifi  at  Tmistocky  was  not  put 
in  until  after  twelve  o^dock,  aftar  the  departure  of 
the  pos^  in  consequence  of  which  it  did  not  go  from. 
Launceston  tiU  the  next  post,  nor  reach   Tavistock 
befere  the  morDini;  of  the  aoth ;  whereas,  if  it  had. 
been  sent  to  the  post  before  twelve  o'clock  on  the 
Monday  it  would  have  reached  Tavistock  on  the  mom-    ' 
ing  of  the  19th..    And  the  question  was,  whether  the 
Lt^if^jceOcn  bankers  should  not  have  apprized  the  pliun- 
tiffi  ^y  fhe  earlies^  possibly  post,  ^t  ^,  \xy  sending 
the  letter  ^  the  post  on  Mon^y  ^^9^  twelve  o'clock, 
or  ifhetfier  th^  hxifX  the  whole  of  itonday  to  dq  it 
1^^  .wfu(  al^o  another  qi^es^pn^  7het|;^  the  plaintiffi 
^ould  not  jiavie  ffxe^  AOtice  immediately  to  the  de- 
fendant instead  of  giving  it  to  another  indorser,  and 
through  the  medium  of  that  indorser  to  the  defendant 
The  learned  Judge  ruled  in  favour  of  the  plaintiffii 

F  S  upon 
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lSiG»        upon  both  points,   and  there  was  a  verdict  for  tbe 
plaintiffs. 


BtAT 

Hauwin* 


Lens  Seijt.  nv>ved  for  a  new  trial,  and  referred   to 
the  rale  laid  down  bj  Lord  Jlvanley  in  Haynes  v. 
Birks  {a)j  that  a  banker  is  bound  to  give  notice  to  his 
principal  the  very  day  of  the  dishonour,  if  he  can  do 
so  by  using  ordinary  diligence.     Here,  allowing  the 
Launceston  banker  to  pass  over   Sunday  {jb)  without 
giving  notice^  yet  by  using  ordinary  diligence  on  the 
Monday^  he  might  have  given  notice  by  the  post  of 
that  day,  instead  of  waiting  till  the  Tuesdat/^s  post. 
And  to  this  point  the  language  of  Lord  EUenboraugk 
in  Darbyshirev^  Parker  (c\  is  extremely  strong;    for 
though  his  Lordship  was  inclined  somewhat  to  relax 
the  rule,  yet,  said  he,  ^<  if  there  be  reasonable  time 
between  the  coming  in  and  going  out  of  the  post  on 
the  same  day,  ,(as  in  that  case  there  were  four  or  five 
hours,)  it  would  be  a  material  question  whether  the 
party  were  bound  to    communicate  by  the  next  post 
the  intelligence  he  had  received  by  the  post  on  the 
same  day."^ 

Lord  Ellenborough  C.  J.  It  has  been  laid  down,  I 
bdievp,  since  the  case  otDarbyshire  v.  Parker^  as  a  rule 
of  practice,  that  each  party,  into  whose  hands  a  disho-^ 
nored  bill  may  pass,  should  be  allowed  one  entire  day  fof 
the  purpose  of  giving  notice  {d)i  a  different  rule  would 
subject  every  party  to  the  inconvenience  of  giving  an 

(«)  2  Bos.  4t  Pull,  601, 

(*)  Sec  %  Camj^h.  N.  P.  C.  6o».  LiiiJo  r.  mnrmorib, 

(c)  6Egst,^ 

(d)  See  Scrtt  v.  Lifbrd,  9  East,  347.?  and  ZmigJalt  r.   Trhnmtr, 
IS  East,  291. 

^  account 


Haowin. 
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aoxmnt  of  all  his  other  engagementd,  in  order  to  prove        1816. 

that  he  could  not  reasonably  be  expected  to  send        — ^-i- 

notice  by  the  came  day's  post  which  brought  h.     This         ggamt 

rule  is,  I  believe^  in  conformity  with  what  ilfaritts  states 

upon  the  sobject  of  notice,  and  it  has  been  uniformly 

acted  upon  at  GuildAatt,  by  this  G>urt,  for  some  time. 

It  has  moreover  this  advantage,  that  it  excludes  all 

discussion  as  to  the  particular  occupations  of  the  party 

on  the  day.     As  to  the  objection  that  notice  was  not 

given    by  tbe  holders  immediately  to  the  defendant, 

it  was  given  by  one  who  was  an  indorser,  and  not  by 

a' stranger,  which  is  enough  to  satisfy  the  allegation 

that  the  defendant  had  notice. 

Ri»le  refused. 


York  and  Another  against  Blott.  flf^**^* 

^  May  4th. 

ASSUMPSIT  on  a  promissory  note  made  by  the  Que  joint- 
defendant.     Plea  turn  assumpsit.     At  the  trial  at  promb^rx 
the  last  Huntingdon  assizes,  it  appeared  upon  pro-  ^^jtoproic 
duction  of  the  note  that  it  was  tdade  by  the  defendant  the  signature 

''  .    of  the  other. 

and  7.  &;  and  the  plaintifib  called  T.  S^  an  uncertifi^ 
csted  bankrupt,  who  acknowledged  his  own,  and  proved 
the  defendant's  signature  to  Ute  note.  And  upon  ob-| 
jectKRi  taken  to  the  competency  of  T.  iSl  to  give  such 
proof,  by  reason  of  the  interest  which  he  had  to  cast 
the  liability  on  the  defendant,  and  discharge  his  own 
estate^  the  objection  was  over-ruled,  and  the  plaintiflfs 
had  a  verdict  for  250!* 

And  now  Blosset  Serjt.  having  renewed  the  objection 

upon  a  motion  for  a  new  trials  it  was  resolved,  upon 

:  F  4  the 
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1816. 


tbd  authority  of  lMkkanr.GnAam[a)f  thtt  71  & 
migbt  well  be  allowed  to  be  a  wittieas  to  profe  tke 
handwriting  of  the  defendant  to  the  note;  and  the 
reason  given  was^  that  if  the  plaintifi  recovered  against 
the  defendant,  T.  S.  would  be  liable  to  him  fbr  con- 
tribution; or  if  they  iaited  in  this  action,  Aey  might 
resort  to  T*  S.  for  the  whole,  and  then  T.  &  would  be 
entitled  to  contribution  from  the  defendant;  so  that 
fudcunque  HndT.&  stood  indifferoiit. 

So  the  role  was  refased. 


W  Str.  35, 


Doe,  dem.  Cookson,  against  W.  Thorp. 


AT  the  trial  of  this  ejectment  before  Graham  R,  at 

the  1^  assizes  for  the  county  of  Smahampton^  the 

lessor  of  the.  plaintiff  claimed  the  premises  as  assignee 

of  the  estate  of  John  Thorpe  an  bsolvent  debtor;  and 


Sessions,  wherein  was  an  entry,  dated  iStii  NooenAar 
181 1,  of  die  said  John  TJiorp  being  a  prisoner  for 
debt  in  the  Fleet  prison,  and  in  the  margin  was  written 
tiie  w6rd  ^  discharged.**    Another  minute  was  also 


Sfitriei  io  the 
niniite-kook  of 
the  Quarter 
Seesioni  for 
XM^fthat 
y.  T,  wai  a 
prifoDer  (on  A 

day  ceruin)  for  jji  order  to  prove  his  tide,  the  clerk  of  the  peace  fbr 

debt  In  the  ,,«  .  ^      ^        m    *       ^ 

lUetpAwk^      London  produced  the  mmute  book  of  the  Quarter 

and  was  dit» 
charg;ed,and 
that  C*  was 
chosen  assignee 
of  his  f  state, 
together  with 
proof  of  the  as- 

that  y.  r.  took  read,  stating  that  the  lessor  of  the  plmntiff  was  diosen 

cribedb/the  asdguee^  and  the  assignment  from  the  deric  of  the 

(inwl^nt  Art)  I^ce  was  proved.    It  was  objected  that  thk  evidence 

cSi^wer?'  ^^  ^®  insolvent's  discharge. was  insufficient  without 

held  sufficient 

to  snppoit  the 

title  of  C. 

claiming  in  ejectment  is  as^ee  xi  the  estate  «f  J.  T.  iwder  the  aaid  ac^  witlwut 

proriog  that  J.  T.  wu  a  prisoner  oa  the  day  neniioned  in  the  said  act. 

the 


proving  tiiat  lie  was  in  custody  on  tiie  1st  Jlfi^  i8t?» 


Ill  rax  Firnr<4iMv  Yjua  oi  Q£0BG£  III.  7a 

Um  (by  nmltoMd  in  stat  51  GU3.  (.laj.  (du»  in-       1816* 
8oI?«it  debtor^  act.)    For  nnoe  the  ju«lioe9  at  a^moiui       ^*~' 

DoK|  dein. 

had  not  jurisdiction  to  discharge  insolvent  debtors  Cookioii, 
generall7(a}9  but  only  such  as  were  in  custody  on  the  t?^^ 
ift  of  May  xSiiy  their  jurisdiction  to  discharge  this 
person  o«ght  to  have  been  shewn,  by  proving  that  bo 
was  a  prisoner  on  the  day ;  in  the  same  manner  aft  th^ 
prisoDsr  himself  is  allowed  by  the  act  to  plead,  that 
he  was  actually  a  prisoner  on  the  said  day  (6),  &c 
The  lecTMd  Judge  Qver«>ruled  the  objection,  holding 
the  evidence  sufficient  to  warrant  the  pr^iuoptipn^ 
thai  the  aessions  had  jurisdiction;  and  it  was  fiirtbcr 
proved  that  J.  Thorp  bad  taken  and  subscribed  the 
osdi  punuant  to  the  act  upon  being  difcbatg^*  ic) 
llMra  WM  a  verdict  for  the  plaintiC 


Gaseke  now  moved  for  a  new  trial,  renewing  the 
objecdon ;  and  he  agreed  that  if  the  evidenee  had  onoa 
attached  upon  the  sessions  jurisdiction  over  the  debtor, 
the  presumption  would  have  been  well  warranted,  that 
diey  acted  rightly  in  diachargfaig  him;  bat  here^  aa  he 
contended,  lay  the  dlstfaiction,  becsose  nothing  ean  be 
pnsamed  m  favour  of  a  court  which  has  not  jurisdic- 
tion; and  unless  this  debtor  was  a  prisoner  on  the  day 
mendoned  in  the  act,  the  justices  in  sessions  had  no 
jurisdiction.  Wherefore  proof  of  that  fact  was  indis- 
pensable. And  as  to  its  being  proved  that  the  in- 
solvent had  taken  the  oath,  this  might  be  good  evidence 
as  against  him  to  shew  that  he  was  properly  discharged, 
but  cannot  aflSsct  the  defendant. 

Lord 
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1816.  Lord  Ellenborough  C.  J.  I  am  very  much  inclined 

'   '         to  thinky  that  as  to  all  which  was  done  at  the  sessions. 

Doe,  dem.  .         .  r^i  . 

CooKioN,  ,  lA^e  ought  to  presume  omnia  rtte  acta,  xhe  assignee 
r^f,  claims  under  a  person  who  was  discharged  at  the 
sessions ;  we  find  by  authentic  entries  that  he  was  so 
discharged,  and  that  he  acquiesced  in  such  discharge 
by  taking  tlie  oath.  As  far  as  his  rights  are  con- 
cernedt  this  wfts  evidence  to  shew  a  transfer  of  them. 

Batley  J.  The  title  was  in  J.  T^orp^  but  in  order 
to  shew  it  out  of  him,  and  vested  in  the  assignee^  it  was 
proved  that  it  was  assigned  to  the  assignee  under  the 
insolvent  act,  and  that  J.  TXoip,  by  his  own  act, 
availed  himself  of  the  discharge.  In  the  case  alluded^ 
to,  it  appeared  that  the  sessions  had  no  jurisdiction.     . 

Abbott  J.  It  seems  to  me  that  the  evidence  was 
sufficient  to  cast  upon  the  assignee  the  title  which  waa 
before  in  the  insolvent. 

HoLROTD  J.  This  appears  to  be  a  good  transfer  of 
the  title  from  the  insolvent  to  the  assignee. 

Rule  refused. 


IN  THE  FiPTY-sixTH  YeaH  OF  GEORGE  III.  75 

1816. 


DOWTHWAITE  against  TiBBUT.  Mondof, 

May  6th. 

JN  assumpsit  for  seaman's  wages,  to  which  the  sta-  where  upon 

tute  of  limitations  was  pleaded,  the  question  at  the  of  payme'nt^of 

trial  before  Lord  EUenborough  C.  J.  at  the  last  Middle^  «c"td' dri^g' 

scr  sittings  was,  whether  the  evidence  was  sufficient  thc-«i«jM»«m. 

°  .  bargo,  the  dc- 

to  take  the  case  out  of  the  statute.     The  plaintiff  fendantao- 

J  ,,,-«..  «wcrcd,"that 

served  as  mate  on  a  voyiage  to  and  from  Russia  in  he  would  not 

1800,  and  the  demand  was  for  wages  for  that  service,  werenone%id, 

which  took  place  during  the  Russian  embargo.    The  Jll^^Jj'JSr' 

witness  who  proved  the  making  a  demand  of  payment  thUwMhSd*" 

on  the  defendant,  proved  also  that  tde'defendant  an-  efficient  to 

swered  to  such  demand,  ^<  /  wm  not  pay ;  there  are  outoftheita- 

wme  paid^  and  I  do  not  mean  to  pay  unless  obligedy  atioos. 
you  may  go  and  try.*'    There  was  a  verdict  for  the 
plaintiff. 


Knox  moved  to  enter  a  verdict  for  the  defendant, 
because  the  evidence  did  not  shew  any  acknowledg- 
ment by  him  that  the  debt  existed,  but  only  that 
umilar  demands  had  not  been  paid;  and  there  was  not 
s^y  authority  for  depriving  a  party  of  his  plea  under 
the  statute  where  there  had  not  been  some  recognition 
on  his  part  of  the  debt. 

Lord  Ellenborough  C.  J.  Lapse  of  time  furnishes 
a  statutable  presumption  that  payment  has  been  made; 
out  this  may  be  rebutted  by  th^  party's  acknowledgment 
that  he  has  not  paid;  and  here,  as  it  seems  to  me, 
the  defendant  does  not  deny  the  debt,  biit  alleges  as 
the  reason  for  its  being  unpaid,  that  no  demand  of  the 

like 
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1816, 


DOWTHWAITB 

agtumtt 

TlBBOTT. 


like  8ort  had  been  paid.  If  the  decision  of  this  Court 
in  Beale  t.  Thompson  {a)  was  right,  there  clearly  was  a 
good  demand  against  him. 

Baylet  J»  Tliere  is  an  admission  by  the  defendant 
that  the  debt  cxistedf  if  by  law  it  might  exist.  The 
statute  of  Umitationa  proceeds  upon  the  supposition 
that  the  dd)lor  ha«  paid»  but  after  a  lap^  of  time  may 
hav!e  lost  his  youober  s  and  therefor^  wb^re  he  ackuow- 
ledgei  that  the  debt  b«s  not  heep  paids  it  takes  the 
case  out  of  Iha  sti^te* 

AbpotfJ.    Here  is  proof  that  the  service  had 
been  pevfitnned  by  the  plaintifl^  and  the  defendant  ac- 
knowledged ^at  it  had  not  been  paid  for;  which  has 
been  held  sufficient  to  take  the  case  out  of  the  statute. 
Per  Cwriamy  Rule  refused* 


A  writ  of  111- 
periedeit,r^ 
citiDg  that  a 
cominlition  of 
bankroptqr  is- 
sued on  1  dar 
certain,  b  et i- 
denee  to  shew 
that  snch  a 
commisftion 
itiucd  on  that 
dif. 


P^W^ia  9ff4  Others,  Assignee^  ftf  A^iia^am^  a 

T\EBT  finr  riioney  had  and  recaved.    General  issue. 
i^X  jthe  $r|al  befo^  (^aiktm  B,.  ^t  $l)e  last  assizes 
%  SmnS^^  A?  5»?e  wafs  U^us : 

4br»k^  )?!^^  ^^^bted  to  ^  defji^idai^ts  in  a  I$ir09 
sum  of  uionc^^  for  calls  on  several  shares  which  he  hel^i 

^e  defefid§nt^  k'^fi^^  99  .^^9P  f^ff^^'^  ^^»  ^^ 

^ipj^ifg  ^recovered  took  oi|t  execution^  whidi  was  levied 

7  on 
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<m  ^le  I'Uth  xjf  December  itii/  ttiB  fimimMdh  trf  Wl*. 
bankruptcy  under  which  the  ptaittti A  iteth  chosen  toi^-  ]^^^ 
nees  was  founded  on  an  act  of  bankruptcy  in  October        aiahit 

-  «  .        -  -  .    k      .      k     Lm     ^     ••  c  ^  The  Gil  AMD 

r8i^  but  did  hot  Issjie  tihtil  the  i4tli  of  4iF<^  ^Si3»  WBirikii  t^a- 

so  thut  'th6  dfefeiidahts*  6xecutioh  Vbuld  hav6  b6eh  piro-    "^  <^<^«'P*«y- 

tect^  by  'the  49  'Geo.  3.  c.  X2i.  '^.^.    l^e  p^htiffi, 

however,  in  order  to  bring  the  case  within  the  proviso ' 

!n  'diWt  clau^^  'prbduced  ih  evideride  a  writ  of  siiper- 

^esUi  ittider  the  gfeaSt  seal;    which  recited  ihat  a 

i^ntibi^ioh,  bearing  dat^  the  24th  of  ifaoeniber  1^1% 

had  issued  against  -AbrcAdmi  and  ^%  it  was  con- 

tendedy  was  evidence  not  only  of  the  issuing  of  the 

commission,  but  of  the  time  of  its  issuing;  and  so  by 

thfe'prbvisoin'die  clause  above  referred  to^  ihiswas  to 

be  deetii^  iibtice  of  a  prior  act  of  bankruptcy.    (Jik 

the  'other  1dide  It  was  insisted,  tW  as  betw^h  the 

p&ties  (6  this  f^rd  th6%rit  df  tfup^rsed&s  was  hot 

suSBdent  to  prove  the  fact  that  a  prior  coromissidh 

was  issued ;  and  at  all  events  was  insufficient  to  prove 

mh  'fiihe   wheh  'diat   cbmmissidn  issued ;   olT  which 

'Aie  eomhiii^dh  ii&lf  was  (he  1)est  and  only  evidence. 

The  learned  Judge  ruled,  that  the  evidence  was  ad- 

mlssibte  lor  both  purposes,   but  gave  leave  to  the 

defendants  to  move;  and  there  Was  a  verdict  for  the 

plaindffi. 

Catberd  now  moved  to  enter  a  nonsuit,  upon  the 
objection  made  at  the  trial ;  and  he  urged,  that  here 
the  defendants  being  strangers  to  the  writ,  it  was  only 
evidence  as  agamst  them  that  a  supersedeas  had  issued, 
but  the  phiintiffi  ought  to  have  given  in  evidence  the 
commissson; 'though  it  would  have  been  otherwise  if 
the  defendants  had  been  privy  to  that  commission. 

And 
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i9t6.        And  he  cited  Lake  ▼.  BiUers{a\  Mariyn  v.  Podger{b)9 
"■""^       and  Waltins  v.  Mound,  (c) 

against 

-  Wkstikn 'ca-      Lord  Ellenborough  C.  J.    A  commission  of  bank- 
nal  Company,    ruptcjr  is  not  like  a  Jeri  facias^  but  is  considered  in 
law  OS  a  proceeding  to  which  all  the  world  are  parties. 

BayleyJ.  I  think  this  was  primd  facie  evidence 
at  least.  If  the  defendants  had  searched  and  found 
th?i  there  was  not  any  such  commission,  that  would 
have  afforded  ground  for  applying  to  the  Court  upon 
affidavit. 

Abbott  J.  A  recital  of  an  ancient  charter  in  a 
modem  charter  is  evidence.  The  writ  of  supersedeas 
having  no  other  object  but  to  supersede  the  com- 
mission, I  think  it  was  evidence  to  shew  that  a  com- 
mission issued. 

HoLBOYD  J.  The  commission  exercises  jurisdiction 
over  the  thing  itself:  it  is  like  proceedings  in  rem  in 
the  Exchequer. 

Rule  refused. 


{a)  I  Li,  Xapn,  733.  (I)  5  Bun,  s^ji. 

(0  zCmph.N.P.CsOi. 


IM  THE  FlPTt-SlXTH  YkAR  OF  GEORGE   III. 


Case  agahist  Davidson  and  Others.  rutidey, 

A  SSUMPSIT  for  money  had  and  received,  and  the  An  abandon- 
money  counts.     Plea  general  issue.     On  the  txial  underwriter  on 
before  Lord  EUenborough  C.  J.  at  Guildhall  in  Trinity  JhlffJei^h^* 
term   i8ic,  there  was   a  verdict  for   the  plaintiff'  for  "bseqnentljr 

''  ^  earned  as  incu 

71/-  ITS.  lod.  damaires,  subject  to  the  opinion  of  the  d«ttoihe 

o    '         rf                         Mr  gj^jp     There- 
Court  upon  the  following  case:  fore  where  ship 

Messrs.  Brothertton  and  Be^  were  owners  of  the  ves-  were  hifurcd 

sel  called  the  Fanny^  which  was  a  general  seeking  ship,  ^J^*^f"*^^ 

and  sailed  on  a  voyage  from  Rio  de  Janeiro  to  Liverpool  writers,  and 

.the  ship  being 

With  a  cargo  of  goods  on  freight,  the  property  of  differ-  a  general  ship, 

cut  persons.     On  the  27th  January  1814  Messrs.  Bro^  and  ship  and* 

thentan  and  Begg  insured  the  vessel  on  the  said  voyage,  abandin^d'io 

valued  at  7000/.;  and  on  the  22d  Jjn^il  following  they  undJ^'J^Jtel^'' 

insured  the  freiizht  of  the  said  voyage  by  other  policies  who  paid  each 

1      .,.        ,.  J  .  J        1      J      1.  a  total  loss; 

sua  with  other  underwriters,  and  valued  the  same  at  and  the  ship 

4ooot    The  vessel  with  the  cargo  was  captured  in  the  turcf,  per?*" 

course  of  the  voyage  by  en  American  privateer,   and  vo^geand 

thereupon  Messrs.  Brotherston  and  Begg  gave  notice  of  "^V*  ^*'^^K^t; 

abandoument  at  the  same  time  to  the  respective  under-  ceived  bjr  the 

1  .  1  n    .   1  t  11  ^     t  defendant  for 

wnters  on  ship  ana  freight,  who  severally  accepted  the  the  use  of 

same.    Afterwards  the  vessel  was  recaptured  by  one  of  were  iegall)r 

his  Majesty's  ships  of  war,  was  brought  to  London,  and  Jo-.^Heldl^thu 

was  by  decree  of  the  High  Court  of  Admiralty  restored  J^* on  thrwaa 

to  the  owners  with  the  cargo^  on  payment  of  salvage  entitled  to 
SQd  expenses.  The  vessel  arrived  at  Liverpool  and  de- 
livered her  cargo  and  earned  the  freight.  It  was  agreed 
between  the  ship-owners  and  the  underwriters  on  ship, 
(but  not  by  the  underwriters  on  freight,)  that  the  de- 
^dants  should  sell  the  ship  and  receive  the  proceeds 

there- 
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l3  lis.       thereof  and  should  also  reoeiire  the  freight  of  the  cargo 
'        for  the  use  and  benefit  of  all  persons  respectively  who 

^gaimt  should  legally  be  entitled  to  iU  The  underwriters  on 
ship  and  freight  severally  paid  or  satisfied  the  shifH 
owners  for  'a  total  loss.  The  underwriters  on  ship  pud 
the  loss  on  ship  Ibdbre  the  underwritenon  fireight  paid 
the  loss  onifireight  The  defendants  reerfved  and  paid 
to  the  underwriters  on  ship  the  amoutit  produced  by 
ihe  sale  of  the  ship,  'which  was  about  332.  per  cent,  en 
their  subscriptions.  The  ddbndants  aho  reoeivefl  'the 
fireight,  Which  llieylield  tmderthe  tem^sof  llie  i^ree- 
*nieut,  and^hicih  is  35I.  tiSs.  ^d.  per  cent  dear  on  die 
sum  insured  on  dus  ^hip.  The  nnderwriten  on  ship 
Bind  also  the  underwriters  on  ih&^;fat  ^aeveraDydaimed 
from  the  def^dants  the  freight  thus  received.  The 
^Idntiff  is  an  underwriter  on  ship  to  the  amount  of 
'loo/«9  and  cTaims  to  recover  a  proportion  of  themoncy 
received  by  the  defimdants  for  freight  The  question 
for  the  opmioii  df  the  Court  is,  whether  the  plaintiff  is 
entitled  to  recover.  If  lie  is  entitled,  the  verdict  to 
stand,  Otherwise  a  nonsuit  to  be  entered. 

'This  case  was  argued  partly  in  last  term,  and  partly 
on  this  day,  by  Richardson  for  the  plamtiff,  and  Utiles 
itetii?  for  the  defendants.  TVnr  the  plaintiff  two  points 
were  made,  first,  Uiat  the  abandonment  of  ship  con- 
veyed to  the  underwriter  on  diip  the  (Chip's  fatoxe 
earxiings ;  secondly,  that  the  underwriter's  title  to  the 
earnings  was  not  affected  ^by  an  abandonment  to  the 
underwriter  on' freight  In  support  of  these  prqMwi* 
<tions*were  cited  the  cases  6i  Utompumy.  Btfmcrqft{d)9 

Leatham 
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LaUkamy.Tmy{a)y  McCarthy  v.  Abel  {b\  Sharpev.  1816. 
GkiUcnes.  (c)  And  Chinnety  v.  BlacHmme  (d),  Spltdt  "■; — 
V.  Bowles  (tf),  Morrison  v.  Parsons  (/),  -were  referred  to  _  cgamt 
argnendOf  as  shewing^  that  by  an  assignment  of  the  ship» 
the  freight  paste  to  the  assignee,  and  payment  of  it  to 
him  win  be  good ;  though  if  the  ship  be  chartered  the 
'assignee  cannot,  by  reason  of  a  technical  rule  of  law, 
maiotain  an  action  for  the  freight  in  his  own  name. 
'  For  the  defendants  it  was  urged,  that  as  by  the  law 
d  England  freight  might  be  made  a  distinct  subject  of 
insurance  from  ship,  the  law  would  so  mould  these  con- 
tcscts,  where  they  concurred,  as  to  preserve  the  rights  of 
the  respective  parties  distinct;  and  apply  to  each  what 
properly  belonged  to  it.  Wherefore  an  underwriter  on 
ship  who  insures  but  the  hull,  materials,  body,  tackle, 
and  apparel  of  the  ship,  shall  not,  by  an  abandonntent, 
be  entitled  to  the  earnings;  for  this  would  be  to  con- 
'  found  the  two  species  of  abandonment,  and  would  render 
an  abandonment  of  freight  of  no  avail.  It  is  true  in- 
deed, that  the  bene6cial  interest  in  the  freight  passes  by 
assignment  of  the  ship ;  the  reason  of  which  is,  because 
upon  the  purchase  and  sale  of  a  ship,  both  parties  in- 
tend, that  not  only  the  body  of  the  ship,  but  all  its  inci- 
dents should  pass,  and  agree  upon  a  price  accordingly; 
whereas  a  contrary  intention  seems  necessarily  to  arise, 
where  there  is  a  separate  abandonment  of  ship  and 
freight  Abandonment,  therefore,  differs  from  a  trans- 
fer of  the  ship  upon  a  sale,  and  extends  no  ferther  than 
to  the  thing  insured. 


M  3  ^s.  4r  ML  479*  W  5  ^^>  388.         (4  9  ^^U  U* 

id)  I H.  ML  117.  in  mf.         (t)  10  £im/,»79.        (/)  3  Tmit.  407- 

Vol.  V.   .  G  -  Lord 
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Jgie.  Lord  EulE^BbffdiJfed  C.  J*   Although  thiB  qtnestkm 

"]^~'  now  tidntei  distinctly  W  judgttieftt  beforfe  i»  fot  llift  fi^rst 
agaiHsi  tijtti^  y^  it  has,  I  o^n,  be&ti  hJng  bonwde^ed,  in  toy 
niirtd,  d]^  Bfettled,  that  freight  folldwa,  as  ati  incid^Wt,  Ae 
property  itt  the  ship ;  tod  th^tfefore,  a^  between  th*  te^ 
spective  undefwtJteFd  on  dhip  &aA  flttighf,  an  abandM^* 
nienf  of  the  ship  Carries  lh6  freight  along  With  it.  Thisi 
subject  was  much  uttid^t  distu^^loon  At  th€  tim^  6f  the 
Russian  ^ihbai^d,  ith^n  tb€  rights  ef  the  rei|>ekfttve 
sets  of  Vinderwriters  Were  cdiisi'deriE^.  I  bdi^e  it  WKS 
at  that  iime  said,  that  an  abanctonifietit  to  the  ttttAtt- 
writers  of  ship,  like  th6  itAdifid  M\  diteft^  itre 
owner  of  all  hiV  rights  &i  fatrdUT  of  th)$  party  to  Whom 
h€  abandoned.  Hie  t^d^Wtitef ,  hid&sd^  do^  Hot  be* 
doiii^  piiiry,  by  vhtiie  6t  tnth  abluxdt^nifient,  to  any  tx^ 
Mag  chatta^pany,  iior  pe)Aap«  ta  ai^  c6ntrad;  df 
affe^ghtment  before  ttmdW  wkb  the  owner ;  but  I  ihidk 
tiiat  by  the  abafiddntnent,  he  txqtn^  pbs^esdott  of  the 
thing,  froib  the  u&6  6f  Whidi  freight  i»  to  b^  elimed. 
Jtt  18  tnie,  that  the  ship  own^  May  have  entered  ifttcV 
coiati^acts  fo]^  th^  in^tirance  of  fi^ight^  and  Aat  by  abatn 
donment  6f  ship,  (he  ttndefWtit<?rs  on  iV^igfat  WiD  be^ 
deprived  of  som^  rights  to  Which  tll^y  wotdd  pn^rhapfr 
mha-wise  be  entitled ;  but  this  wiU  necessarily  hsppedi 
if  the  underwriter  on  ship  h  enttded  tb  hoki  wtlKdeif 
refa-en<56 16  the  tbmteitts  6f  Other  persdns,  to  hii  tmn 
cdntract,  liAd  to  A(M  condequ^t^  whi6h  result  to  hith 
from  abandonmene.  Aii  llbandontnetit  ttt  the  titfdelc^ 
writer  on  ship,  transfers  to  him  not  tterdy  tlfe  htdl,  b« 
^*  the  use  of  the  ship,  and  the  advantages  resulting  from 
-  th€  cotnpletion  of  *e  voya^.  If,  itp<>it  the  completion 
of  the  voyage^  the  abandonee  may  widlfiord  the  goods 
WtH  the  freight Js  paid,  he  inu9t  have  acquired  iu»  in- 
defeasible 


DuJriDtoKt 
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dtfcBsMe  tid«  to  it    I  oondder  his  title  to derivvd  onl        281S. 
oftbeutaeoftheahifi^    It  k  tru^  that  bjr  the  iftsaso  <rf       ' 
das  ODimtvy^  tbe  shqi  owaer  may  iaauke  Ua  fineigfa V  bv^        ^^^ifi 
diit  ii  not  to  interfiare  with  the  insuiBBce  em  ahipj  ib4 
mcfenrriter  on  ship  is  to  haive  his  rights  entire^  which 
are  not  to  be  affected  bj  other  o6ntraeta  that  the  Mp 
owner  may  think  proper  to  engage  in ;  and)  after  abva- 
doDment,  the  underwriter  on  ship  is  the  person  to  be 
considered  in  possesmn*    In  the  present  caae^   ihe 
▼o^age  has  been  compieted,  freight  has  been  e«rMd^ 
and  has  been  received  by  the  defendants^  for  the  im 
of  Mch  pisnooa  aa  are  entitled;  and  the  quesfeibd  k^ 
whe  those  persons  are;  to  wliich  I  answer,  the  petmik 
whose  Mp  eanted  the  freig^  and  that  is  tlM  ahu^ 
<oo^«   Hii^sid^eethasbeeny  on  aereni  ooeasaans^  m 
theimiido#tboCouPty  bat  more  partlcnlaify  isK  iSSIinye 
▼.  QUHstmeSj  md  Mtmrimm  y^  Panom,  and  what  wai 
said  b  the  fetter  caAe  by  Lamnnoi  3^  namdy,  that  tha 
y^  to  fmi{^  subsequently  accniing^  muai  belong  to 
the  as^jnee  of  the  ahip,  aa  incident  dieeeto^  waa  not 
aetdodlrine  at  that  tiiku^  but  had  been  intimated  hefotfe 
bythit  leckmed  jodge^  an  has  opmioii;  inda^,  tbare 
seeaM  to  httv^  been  a  eoncKrrenoe  of  opinion  in  fFal#* 
aMM'  HiSa  npon  that  pomt.    The  underwriter  on 
freight,  will  eertindy,  by  this  doctrine,  lose  flie  speei&e 
tidDg  abandoned  to  bias,  except  where  the  aasured  is 
efititlsd  to  the  firei^t;  but  abandomaent  ^  the  freight 
caaacK  breidc  in  npon  the  rights  of  dMce  who  are  en- 
tided  to  the  ship,    ibid  I  own  it  aeena  to  fltt,  that  it 
eaniiol  mah6  ar  diibreNoer  whether  the  underwriter  on 
diip  hae  or  haa  not  notacoof  the  insarance  on  freight; 
fer  I  rest  on  f  his^  siiaplo  groondy  tin*  the  abandcmee  of 
*A^  faaaiA  Ateri^  tf  tho  di|^#mer  cait  njpon  faiM» 
Gfca  by 
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1S16*        bjr  operaticm  of  that  emphatic  word  in  the  Uw-mer- 
'^  chant)-  **  abandonment;"  and  being  so  entitled^  has  a 

Mgrniitt  tight,  if  he  uses  the  ship  for  completing  her  voyage,  to 
her  earnings,  as  against  nil  the  world.  Who  arie  tbe 
perscms  liable  to  pay  the  wages,  I  do  not  think  is  a 
question  here;  very  likely  the  sailors  might  iibd  the 
ahip^  and  the  abandonee  might  be  liable. 

.  BatlbtJ.  I  think  this  is  a  question  of  considerable 
difficulty,  and  it  has  made  a  different  impression  <m  my 
mind  firom  that  of  my  Lord,  and  1  believe  tbe  rest  of 
Ae  Court. .'  We  have  considered  the  subject  a  great 
deal  before  we  arrived  at  this  stage  of  the  case,  and 
seeing  diat  we  are  not  likely  to  come  to  an  nnisnimoiis 
agreement  upon  it,  it  is  better  that  we  should  declare 
our  optnicms  without  fiirther  delay.  This  is  an  action 
by  the  underwriter  on  ship^  against  a  person  who  has 
received  and  holds  the  froght  for  the  use  of  the  party 
entitled  to  it.  At  one  period  of  the  adventure,'  there 
was  a  capture,  and  there  was  a  contemporaneous  aban- 
donment  to  the  ^  respective  underwriters  of  diip  and 
freight.'  The  ship  was  afterwards>e-captured,  and  com- 
pleted her  Toyage^  and  ultimatdy  earned  freight  i  wd  the 
question  is,  if  the  undem^riter  on  ship  is  entitled  to  have 
ship  and  freight,  or  only  the  ship ;  and  the  underwriter 
on  freight  to  have  the  fzteight.  Now  the  impression  of  my 
mind  is,  with  deference  to  my  Lord,  that  an  abandon- 
mentoffship,  under  such  circumstances,  from  the  nature 
of  the  mA^ect  matter,  implies  a  virtual  exception  of  the 
freight  Where  ship  and' freight  are  comprehended^  as 
is  most  usual,  in  one  insinance^  they  are  insured  as  one 
^entireistti^iect;  bvC  wliepe  the  insurance  is  s^Mrat^ 
4hey  t>ugfat  to  be  copsid^redj  to  tbe  termination  of  the 

6  adven* 
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adventare^  as  separate  subjects.  Fraght  is  compounded 
of  severai  considerations ;  it  includes  the  wear  and  tear 
of  the  ship,  the  provisions  and  wages  of  the  crew,  and  a 
leasonable  return  of  profit  to  the  owner  for  the  employ- 
ment  of  his  capital*    The  underwriter  on  ship  under- 
stands that  he  insures  only  the  body,  tackle,  and  apparel 
of  the  ship.    I  agre^  that  itbe  ship  owner,  in  asoertain-i 
ing  the  value  to  be  insured^  includes  in  his  calculation^ 
not  only  the  value  of  the  ship^  but  also  the  expenses  of 
the  outfit;    and  this  creates  some  difiiculty,  because 
when  a  loss  happens,  it  is  computed,  I  believe^  upon 
thf  value  at  the  time  the  ship  set  sail,  and  not  at  die 
time  of  the  loss;    and  as  this  value  is  constantly  di- 
miniahing  as  the  voyage  proceeds,  it  may  be  said,  that 
the  freight  is  no  more  than  an  equivalent  for  this  de^ 
oresse   m  value.     Nevertheless,  it  seems  to  me^  that 
the  underwriter  on  ship,  has  no  rig^t  to  expect  from 
an  abandonment  more,  than  he  has  insured,  that  is, 
the  hull,  tadkle^  and  ai^arel  of  ,the  ship,  in  the  plight 
in  which  she  is  at  the  time  of  abandonment.    If  the 
ship  completes  her. voyage^  it  is  so  much  saved  to  him* 
I  am  not  sorry  that  the  opinion  of  the  Court  is  against 
me,  for  I  think  the  consequence  will  be,  that  in  fo^ire 
there  never  will  be  an  abandonment  of  ship.    I^  by 
ahandoning  the  ship,  the  assured  must  be  deemed  to 
have  abandoned  the  freight,  there  cannot  be  any  aban* 
doomentto  the  underwriter  on  freight;  and  the  assured 
may  be  liable  to  the  underwriter  cm  freight  for  the 
freight    The  mariners  value  on  him  for  wages,  and  he 
is  obliged  to  pay  them.    It  is  true^  that  they  may  pro- 
ceed against  the  ship  in  the  Admiralty  Court,  but  they 
are  not  bound  to  go.thither,  and  may  sue  the  owner; 
and  the  master  of  the  ship  cannot  go  to  the  Admiralty 
G  3  Court. 


181«. 
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U16.  Coui^    Hhat  Mtfm«>  loe  to  pla^  Abe  jsl^^  Pimur  in 

""^^  flttoh  a  ftridicaaient  iqwHi  aba^donDi»lt^  ikta  i%  will  not 

Oatibsmt. 


I  do  not  qoofte  tbe  csMf  of  Soipe  ▼.  Ghtbiomh  Mid 
Bardmf  y.  SUriingj  becaase  diey  do  not  lAfoti^  any 
qaeickm  between  the  two  asU  cf  uaderwrit^en.  But  I 
aiky  ap«i  what  priodpla  is  th«  aod^rwrker  on  sb^  |o 
be  entitled  to  the  freight?  ^Sappose  the  «hip  to  have 
peifenned  aine-tfiaiithe  of  iber  noyfi^  at  the  lame  ^f 
abandonment,  the  underwiHery  if  entitled  to  the  fi?eig^ 
Witt  raoeiRe  the  whole  benefit  and  eamingB  pf  |he 
aoyage^  althoagh  he  is  only  at  a  few  days  expense  for 
peaviBionB.  This  would  be  the  cpnsequeoee  of  it^  .being 
aoderMaodf  that  by  afaasdanment  of  shi^  it  is  the  ia-* 
IcaAion  of  the  anured  to  abandon  all  tbe  ifghta  be* 
hmgisg  to  her.  If  this  is  to  be  taken  as  the  inteatiaBf 
I  agree  <iiat  the  imderwriter  is  entitled  to  the  growing 
firei^{  bat  it  aeems  to  me,  fixxn  the  natore  of  an 
abandonment,  ptnd  Iroia  the  constant  pncldce  wliieh 
has  prevailed,  of  iasaring  freight  aeparatefy,  that  it 
must  ham  been  the  uaderstandtag  af  these  paitic^ 
that  an  abandonment  of  die  ahip  dioaU  not  caiwjr  with 
it  dhe  feei^  If  llhis  be  npt  ao^  it  is  wenckifid  that 
the  4|uestion  has  w«var  been  raised,  so  as  to  settle  €he 
rig^  of  the  abandonee  of  ship  tQ  the  ire^^ht  Kcmt 
these  neasons,  I  think  the  pbsatiff  is  not  entitled 


Abbotst  i.  I  am  af  epinimi  that  tbe  pbiotiff  Is  enr 
tided  to  recorer.  The  question  eewes  now  for  tb^fint 
4mie  to  be  deeided,  bat  jt  {s  not  new  to  the  Qmut;  an 
opinian  has  been  eaptfessed  upon  it  in  several  caeea. 
Nor  is  it  by  aay  meaas  a  aiew  point  to  the  minds  of 
profaM&ond  «iaa,  who  have  bqen  at  all  aoaverBawt  with 

the 
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tilt  ]|iw<^iQ9TchapU    Npw  ,t]ii9  is  it  pringjpj^  clear^       I3li>. 

jtitled  to  the  fireiji^t  a«:W  ii^cid^ot  tp  tbis  «hjp«  >And  ojci     ^Ai^hu 
tb9t  pni^cjpje  J  fp^upd  my  jud^^n)  in  \hi^  cfi^  ^^K 
of  opinion  that  fm  itbapdonnient  is  equivalent  to  ^  sale  of 
the  ship.     And  cQiisidering  freight  tp  be  an  incid^nt^  J 

cannpt  epgraft  ppon  thfi  efle<$  gf  w  abandopoient  my 
iBKception,  biit  take  it  to  be  a  cgmpl^te  t^raQif^  4>f  nU 
tb^  rights  ;which  are  consequent  ppon  a  sale  of  the  ship* 
It  was  ^^vied  by  Mr.  UUledale^  that^  siqce  a  practio^ 
bfis  prevailed  in  this  counitry  of  insuring  «hip  ap4 
freight  separately,  tbe  underwriter  on  ship  must  conteQi- 
plate  that  in^much  as  freight  ma^  be  the  subject  pf  a 
separate  insurance*  it  may  also  be  separately  ahandcmeiL 
Bpt  this  argument  is  built  upon  fin  assumption  that  an 
abaodpvment  pf  freight  conveys  to  the  abandonee  a  rjjg^t 
lo  the  fneigbt  in  preference  to  the  rigkt  of  the  abandonee 
of  ship ;  which  is  assyming  tbe  whole  questipjo.  As  well 
xnil^tit  bearguedi  that  as  the  underwriter  on  freight  is 
aware  that  the  ship  may  be  separately  insuredi  he  mu^t 
iherrfpFe  be  taken  tiP  .know  that  ap  aba^donpiept  of  the 
jiijp  will  convf^  all  the  jnpideotjf  belonging  to  it  to  the 
sbaudonee*  The  practice*  tberefprf^  of  insuring  ship 
and  .freight  .separately  seeips  to  me  to  afford  no  argu- 
loexxt  mrba^er  either  way  to  ^ew  what  the  Uw  is  pr 
ought  ito  be.  If  it  had  been  the  prac^tice*  that  upon 
iQmrate  ww»]»c^  tbe  abandonr^  of  freighj;  should  take 
tke  freight  QptwitJ^ataodiog  ao  abandomncut  of  the 
4rip,  8«cb  a  praetipe  might  bave  afforded  a  cp|istri»D- 
tjon ;  but  we  do  not  find  that  there  hfip  beep  any  auch 
pmctioef  U  w#  Axrther  contended  by  Mr.  Uttledak, 
that  supposing  this  freight  had  not  been  insured,  the 
ship  owner  and  not  the  underwriter  on  ship  would  have 

6  4  been 
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1816*        been  entitled  to  it  after  abiindonment  of  the  ship;  but 

I  did  not  observe  that  he  cited  any  authority  for  this 

aiaittst         position ;  and  the  practice,  I  believe,  has  been  the  other 

Davidson.  *  ^ 

way.  I  have  never  heard  of  an  instance  m  which  the 
assured^  after  abandoning  the  ship  to  the  underwriter, 
has  stepped  in  and  claimed  the  freight  as  against  the  un- 
derwriter ;  on  the  contrary,  the  practice  has  been  ancon« 
tested  that  the  abandonee  has  received  the  freight  It 
may  perhaps  be  a  question^as  between  the  underwriter  on 
freight  and  the  ship  owner  after  abandonment,  to  whom 
the  freight  belongs ;  but  this  question  it  is  lihnecessary 
at  present  to  touch.  It  has  been  observed  that  nothing 
is  to  be  found  in  the  foreign  writers  in  favour  of  this 
claim  of  the  underwriter  on  ship.  Foreign  writers,  I 
am  aware,  are  not  to  be  stated  as  authorities  in  this 
Court;  but  I  find  one  learned  foreign  writer  in  com- 
menting on  the  15th  article,  tit  Itisurance  {a)f  which 
prohibits  the  insurance  of  freight,  is  of  opinion  that 
freight  is  an  incident  to  the  ship,  and  must,  from 
its  nature,  follow  it.  And  he  puts  an  instance  of  a 
voyai^e  to  the  West  Indies^  where  it  is  usual  to  stipulate 
for  the  freight  on  putting  the  goods  on  board.  He 
then  supposes  that  the  ship  is  lost  in  the  voyage^ 
and  that  the  goods  are  saved  in  part  or  in  whole;  and 
concludes  that  the  ship  owner,  in  making  abandonment^ 
is  bound  to  answer  to  the  underwriter  for  so  much  of 
the  freight  as  is  received.  A  stronger  mode  of  illua- 
trating  his  opinion  that  the  freight  accompanies  the 
ship  cannot  be  put.  Although  I  do  not  quote  this 
as  an  authority,  yet  it  is  satisfactory  to  know  that 
my  opinion   concurs    not   only  with  that  of  other 

(tf)  ValintUv,  lis.  tit.  6.  Da  Assurancis,  Art.  15. 

Judges, 
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8^  but  aLBo  with   that  of  forei^  writers  upon        1816. 


^OLroyd  J.     I  am  also  of  opinion,  that  the  plain- 
tiff is  entitled  to  recover,  and  I  would  adopt  the  same 
line  of  argument  that  has  been  taken  by  my  Lord  and 
.my  Brother  AbbotL     It  appears  to  me  that  when  the 
ship  owner  abandons  his  ship  to  the  underwriter,  t^e 
latter  stands  in  all  respects  as  to  future  benefit  in  place 
of  the  owner.     The  underwriter  pays  the  whole  loss, 
and  in  consequence  becomes  quasi  owner  instead  of  the 
former  owner.  It  follows  as  a  consequence  of  abandoning 
the  ship  that  the  owner  divests  himself  of  his  right  to 
freight,  which  is  incident  to  the  ship,  and  the  same 
becomes  vested  in  the  abandonee,  to  whom  it  is  com- 
petent to  possess  himself  of  the  ship,  and  if  she  should 
be-nnfpeighted  to  endeavour  to  obtain  for  her  a  freight. 
And  if  the  ship  be  freighted,  yet,  as  it  seems  to  me, 
the  underwriter  is  not  bound  to  complete  the  voyage, 
b^Qse  the  rights  of^he  owners  of  the  goods  laden  on 
board  are  personal,  lying  in  contract  with  the  ship 
owner,  and  not  running  with  the  ship;  and  being  in 
^pect  of  a  personal  chattel,  an  action  lies  not  against 
^  underwriter,  but  against  the  owner  alone.     Put  the 
^^  of  a  voyage  from  London  to  Madeira^  or  perhaps 
^  ^esi  Indies ;  an  insurance  is  effected  from  London 
^  *he  West  Indies^  with  leave  to  touch  at  Madeira  ,- 
^  *^^^  happens  before  the  ship  reaches  Madeira,  and 
^  Assured  abandons;  is  not  the  underwriter  entitled 
^  ^e  freight  if  he  carries  on  the  goods  to  the  WM 
^^^es?  I  apprehend  he  is ;  for  otherwise  it  woidd  fol- 
^^  that  he  could  not  possess  himself  of  the  ship  until 
^^  return  home..  Upon  these  grounds  it  appears  to 

me 


Cask 

against 

Davidson. 
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1816.       me  that  the  abandonee  becomes  /entitled  immediately  ta 

"—^        all  the  earnings  of  the  ship  as  a  consequence  of  the 

g^ahui        abandonment* 
Davidson.  Judgment  for  the  Plaintiff. 

Note,  That  on  the  last  day  of  this  tenn  the  C>onrt 
gave  leave  to  turn  this  case  into  a  special  yerdict 


H^ednesdof,        The  KiNG  ogoifist  The   Inhabitants   of  All 
■^  ' '  Saints,  in  Deeby. 

Where  panper,    T  TPON  appeal  the  Court  of  Quarter  Sessions  quashed 
oorporation,^  an  order  of  two  justices  for  the  removal  of  ffiUiam 

mmiVau!  w  *   T^'f'^^^f  -Miwy  his  wife,  and  their  four  children,  fipom  the 

allowed  the        parish  of  JU  Saints  to  the  parish  of  Saint  Peter^  both  in 
liberty  to  take      ^  f  ^ 

fand  and  gravel   the  borough  ol  Dtrhf^  subject  to  the  opinion  of  this 

from  the  bed       ,^  i      4- «       • 

of  a  rirer,  (of  Court  upon  the  following  case : 

SSo?we«  ThepauperWaZw«beinglegallysettledinSlf.P^i?r's, 

Su^tith  a*'''  was  employed  by  the  Derby  Canal  Company  to  clear 

condition  that  ^^^^^y  ^g  j^ud  in  the  river  Derwentf  which  obstructed 

he  sold  the  sand  > .        ^ 

to  the  inhabit-    tjie  navigation  at  the  point  where  the  canal  crosses  the 

ints  of  the  .  ^         *  .  i  i  •  .      ,  « 

townatacer-  nver,  for  which  employment  he  received  no  pay;  the 

which  liberty  sand  cleared  away  being  sufficiently  vdaable  to  re- 

^r^ntion  at  compense  him  for  his  labour.     When  the  pauper  had 

the  rate  of  lo/.  b^en  ^^^  employed  for  two  years,  the  steward  of  the 

perann.:  Held  .  J       ^ 

that  he  thereby   corporation  o^  Derby  (who,  as  lords  of  the  manor,  had 

tlement.  the  right  to  the  soil  of  the  river)  told  him  he  must  not 

continue  his  employment  without  their  leave.  He  ac- 
cordingly asked  and  obtained  their  permissiouj  and  for 
eight  years  more  went  on  getting  sand  and  gravel,  npt 
only  in  the  point  where  the  canal  cros^  the  riv^r,  but 
in  the  whole  space  between  the  two  weirs,  being  about 
two  acresy  without  paying  any  thing.     The  steward 

8  then 
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tbn  taU  Um,  ib«t  iha  oind  Add  gr»vtl  'which  b^  gpt        181^ 
wen  a» jirofitnUe  to  ]Mai»  thiub be  muMt  pity  the toiipp*      tTkui 
nli^B  IQL  a  joir  fer  (the  Itber^  of  getljog  iheps  aii4        ^'^ 
that  ke am^t  adl  the  saod  to  the  inhabitooCs  of  Deri3f0        ^uof 
at  aioertaiQ  nte^  wUch  the  steward  mentjonedg  md  k^    ^'d»bt7'' 
did  -this  under  aft  order  of  Common  HaU  of  the  corpo- 
ration. The  paii{)er  got  tbe  aaod  aod  gravel  aceordis^ly, 
and  to  any  dei>th  he  chose^  for  upwards  of  a  quarter  of 
a  year^  and  paid  2k  bSp  to  the  corporation ;  but  the 
steward  being  displeased  with  him  for  selling  the  sand 
to  theinh^itfuUs  of  Derby  at  a  higher  price  ihan  he 
had  nacsition^dy  the  i^greement  was  put  an  end  to  by , 
lanfual  i^onfenty  about  ten  weeks  after  the  expiration  of 
the  £i9t  quarter.    ]>uriog  the  whole  tii^e  of  the  last 
fiffe^smmU  the  pauper  resided  In  a  houses  and  eco«pM 
a  gftDde^  in  All  ^Mn^^  parish»  of  the  yeaHy  Talue  of 
iL  Itf .   The  wly  qivestioo  made  at  the  aessions  ^mk 
Wbfth^-  ib^Jik^tf  to  got  sand  and  gr^vfl.  wder  t^ 
abpYe  wcpmstaneei,  wa%  in  lawj  a  teaem^ntf 

C8M€^  N.R.  Garbe,  andC  Moore,  argued  thal;lt«(M. 
iSid  tited  JEfer  v.  Old  41re^i{a\  Mew  v.  PiddktnfOr 
JHie  (^X  Asr  ¥.  Tabmddle  (<)»  contending  that  this  vaa 
a  ecmtmct  so  reeetve  the  profits  arising  out  of  land ; 
and  if  a  man  greats  the  profits  of  land*  the  laud  itself 
shall  paes. 

J.  Ba^tg^  and  Denman,  contra,  compared  the  em|>Ioy- 
ment  of  the  pauper  in  taking  the  sand  and  gravel  to 
A#t  of  a  scavenger  who  removes  the  dii^  and  after- 
wards makes  a  profit  by  the  sale  of  it,  fibr  which  he  is 

(fl)  I  Term  Rep,  358.  fj)  3  Term  Rep,  77a. 

(f)  4  Term  Rep,  6j  I,  ' 

con- 
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The  Kino 

tgatHst 
The  Inhabit" 

anti  of 
All  Saintii 

DiRBT. 


eontcnt  to  pay  a  consideralion;  and  yet  no  one  crcr 
imagined  that  his  employment  amounted  to  tlie  rent- 
ing ci  a  tenement.  Secondly,  admitting  this  to  be  a 
tenement,  it  is  of  an  incorporeal  nature,  extending 
only  to  a  part  of  the  profits  of  the  land,  like  prima 
vesturoy  or  prima  tonsura^  and  therefore  lies  only  in 
grant,  and  not  in  parol;  and  a  mere  occupation  witli- 
out  title,  is  not  enough  to  confer  a  settlement;  Bex  v. 
Chipping  Norton  (a),  Bex  v.  NoHk  Dt^ld.  (b) 


Lord  Ellenborough  C.J.  This  was  a  tenement 
as  it  subsisted  in  the  corporation,  and  the  pauper  is 
by' their  permission  let  into  the  enjoyment  of  it.  •  I  do 
not  know  that  we  are  obliged  to  go  into  the  title; 
certainly  a  corporation  cannot  demise  except  by  deed» 
but  we  find  the  pauper  in  the  occupation  of  the  land  by 
their  permission,  and  this  occupation  must  by  fiur  intend- 
ment, be  takm  to  have  been  an  exclusive  one^  for  other- 
wise it  would  have  been  reduced  to  a  thing  of  no  value ; 
the  corporation  could  not  have  used  tlie  land,  without 
interfering  with  the  pauper's  right.  The  pauper  s^ms 
to  have  been  in  the  pernancy  of  the  whole  profits  of 
the  land ;  he  took  all  whiqh  covered  the  surface  of  the 
land.  It  is  tlierefore  as  much  a  tenement  as  prima 
tonsura.  If  the  question  turned  upon  the  demise^  I 
should  feel  difficulty ;  but  I  think  that  in  point  of  per^ 
nancy  and  enjoyment,  this  must  be  consideved  as  a 
tenement. 


BaylbyJ.     I  think   this  was   a   tenem^t  within 
the  meaning  of  the  act  of  parliament.     The  argument 


{r)  5  £ast,  139. 


{h)  Mic,voUnl247, 
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is,  tiMt  it  cannot  be  a  tenement  unless  the  pauper  had  igi^^ 

a  complete  control  over  the  land  for  all  purposes,  as  i 

well  as  for  the  pjirpose  of  taking  sand  and  grayel ;  yet  we  ^j^J^"° 

find  that  vrima  tonsurtu  which  is  an  interest  confined  '^^  inhabit- 

^  ^  '  ants  of 

to  the.sur&ce  of  the  land,  has  been  considered  to  be  a    All  Sainti, 
tenement.    With  respect  to  the  objection  for  want  of 
titles  here  has  been  an  occupation. 

,  Abbott  J.  I  have  had  some  doubts  upon  this  .case^ 
but  upon  the  whole,  it  seems  to  me^  that  what  was 
done,  amounted  to  putting  the  pauper  in  possession  of 
the  soil ;  and  I  do  not  feel  the  objection  to  title,  seeing 
that  the  pauper  was  in  the  enjoyment,  and  especially 
as  this  objection  was  not  raised  on  the  hearing  of  the 
appeal.  ' 

Per  Cyrianij  Order  of  Sessions  confirmed. 


Wheelwright  ogvzin^/ Joseph.  Mi9  9^h. 

M^HE  plaintiiT,  in  NavembeTf  sold  goods  to  the  de-  when  pUhtifT 

fendant  to  the  amount  of  1842/.,  and  in  December  to  bail  before*' 

arrested  him  for  1760/.,  but  afterwards  finding  that  he  IcSoTJ^cd. 

had  sold  the  goods  ujion  a  credit  of  three  months,  and  JJw'lfun'T'* 

had  commenced  his  action  before  the  time  of  credit  ex-  *»<>  r»i<l  costs, 

and  tJiCD  ar^ 

pired,  discontinned  and  paid  the  costs.     In  Aprils  he  mted  him  ^ 

again  arrested,  and  held  the  defendant  to  bail  for  1 700A  nme  caiue,  tf. 

upon  the  same  cause  of  action,  the  defendant  being  Ih^  c^,tdfj 

then  indebted  to  him  in  a  larger  amount    Where-  J^^*2jf  ^^' 

upon  the  defendant  obtained  a  rule  nisi  for  delivering  common  biil. 
up  the  baU  bond,  and  dischargmg  him  on  common 
bail. 

Campbell 
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IMIC.  CtmgriMf  vAlo  A^et  £MM%  eMt^dcri  thit  by  the 

]^va«li«e'  it  was  settled,  t&at  wbere  s  pluhttiff,  kii^g 
Aris^onoeiv^  hi»  actiott,  liotov^  to  diMofntiniie  npoti 
pttytttent  of  csosts,  be  may  after  the  costs  are  taxed  aoait 
paid  {a)j  ttfke  out  a  new  writ  fbr  the  saihe  catne,  andf 
have  the  defendant  arrested  de  noca.  {b) 

Lord  TIllenborouoh  C.  J.  Wherever  the  second 
arrest  appean  ta  be  veatations,  the  Court  w3i  discharge 
the  defendant  .upon  common  bail.  The  piaintitf  is 
botmd  to  know  hb  own  claim,  and  if  he  hold  the  de- 
IkMdant  to  bail  for  so  large  an  amount  as  this^  before 
die  cause  of  aetion  accrues,  it  can  only  be  attributed 
to  crassa  negligetttia  $  and  this  being  so,  it  shall  not 
be  permitted  to  him  to  harass  the  defendant  a  secoil^ 
tinew 

Bayley  J.  Wherever  the  Court  see  that  there  are 
laches  in  the  plaintifi^  they  will  not  suffer  him  to  arrest 
the  defendant  a  second  time.  And  surdy  the  plabtiff 
is  guilty  of  laches,  if  it  appear  that  he  has  arrested  th« 
defendant  before  the  debt  accrued  due;  a  second 
arrest  therefore  would  be  vexatious. 

Per  Curiam^  Rule  absolute^ 

Scarlett  was  in  support  of  the  rule,  and  cited 
3  T.  R.  309. 


IN  THE  Piprt^ixrn  Yba«  of  GEORGE  IIL  95 


Doe,  on  th^  Di»mises  oi  Wright  and  Others^  ^jjf^*  ^ 
agahist  JasoH  and  Othens. 

tTJECTMENT.  Upoilaq^eoial  verdict  at  theSte^m^  De?iseto;p; 
as^ices)  it  wa&  fomd  i(mt  Bgetdd  Petuhcuse  baiog  ^nsof  m/tit. 
sehed  in  fee  of  a  m^iidge^  fce.  and  premiieiB,  by  hi»  fo^e  ma^ujc." 
wili  of  the  24fli  4/irti,  1773,  dcroed  the  satte  «to  ^'J^f^^^* 
«  WiUiash,  6nt  of  the  sons  of  my  sbter  Am  JVHghi  ^^^^^'"^^^ 
^  befOYe  itactriBit&f  to  hold  for  and  dttring  the  term  of  heirs  of  th« 

^^  "^  ^-  "^    bodyof»^ 

^  hh  fidhitat  lifef  he  keeping  die  same  in  tefnmttrble  lawfully  issu- 

^  repair ;  and  from  and  aitet  his  decease,  I  devise  Ifhe  £f rcTai'^., 

« same  uhlo  the  heiYt  df  the  body  of  the  said  Wnfiam,  ^J[  Ji'^J^'j^t  "* 

« Iw^fuUy  issuing^  in  such  shares  and  proportions  as  ike  *" ^J|^^"^ 

^  said  William  in  and  by  any  deed  or  vaiting, ,  dkeds  or  pointment,  to 

•^       *^  thebeinofthe 

^<  writings,  or  in  dnd  by  his  last  will  and  testament  in  body  of  ir. 

*,«•  jf.t  /.  lawfully  ma* 

^  Wiiingf  to  be  by  htm  dtdy  eMecuted  tn  the  presence  of  ing,  sbare  and 
^thee  or  more  credtUe  idtnesses,  shaJU  give,  direct,  Jcnlnilnam. 
«  Umit  or  appoint.    And  for  want  of  such  gift,  direc-  "j^^'^^]^^ 
*<  tion,  limitation,  6r  appointment,  then  to  the  heirs  of  ^^olc  tosach 

,-,...  «  child;  awl  fof 

^  Ike  body  df  the  (wid  WSUam^  lawfully  issuing,  share  want  of  such 

„  .  1    •<•  t         i»oc,  to  my 

^afldfihaT'eaUMV  as  tenants  m  common,  and  u  but  right  heirs  for 
"MttchiU,  the  wlM»k  to  sudi  oply  child^  and  for  want  thSk  and 
^  of  s«^  isi^ie,  to  my  righl  hairs  for  ever."    And  die  ':if':^X,,, 
ijeMk^  dialled  the  same  Iwdi  the  payment  of  an  Jf*;.^^,^,^^^^ 
annuity  of  aoi.  16  Ua  mtie  AnH  fVr^U^  trtth  power  of  only  esutes  for 
distrew.    The  tesUtor  dlc^d;  JF.  Wright  entered,  and 
afterwards  married  and  had  issoe,  and  in  amjunction 
with  his  eldest  son,  suflfered  a  recovery. 

The  question  was,  whetfaar  by  thi64evise  W*  Wright 
or  his  son  was  tenant  in  tail,  for  then  by  the  recovery  the 

plaintiff 
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1816.        plaintiff  was  barred :  or  if  they  were  but  tenants  for  life, 
■  then  this  recovery  was  a  forfeiture  of  the  estate. 

Dob,  dcm. 

^X«^7*  ^^^  i^  ^^  argued  by  W.  E.  Taunton  for  the  plain- 

Jksson.  ^^^  ^^^  jjQ  more  than  an  estate  for  life  passed  to 
W.  Wright^  with  a  vested  remainder  to  his  children  for 
life,  subject  to  be  divested  by  the  nppoiotnient  of 
W.  Wright.  Arcker^s  case  (a),  CUrke  v.  Z%  (J),  fVafrer 
v»  Snaiwc  (c)f  Law  v.  Dcpois  (J),  Doe  v.  Laming  (e), 
Goodlitle  v.  WoodhuU{/)f  Goodiitle  v.  Herring  (g)^ 
Doe  v.  Gqff{h)^  were  cited  to  shew  that  words  which 
are  properly  words  of  limitation,  as  <<  heirs  of  the 
body,  &c"  may  be  construed  to  be  words  of  purchase. 
That  they  were  used  in  this  sense  by  the  testator,  it 
was  argued,  was  plain  from  the  devise  being  to  them  ia 
such  shares  as  W.  Wright  should  appoint,  and  in  a  more 
eq>eeial  manner  from  the  limitation  to  them  as  tenants 
in  common.  And  Doe  v.  Applin  (i)  Doe  d.  Candler  v. 
Smith  (i),  Doe  v.  Cotter  (/),  and  Pierson  v.  Vickers  (m), 
were  distinguished  from  the  present  case,  because  of 
the  general  intent  expressed  in  those  cases,  that  the 
estate  should  not  go  over  until  a  failure  of  all  the  issue. 

For  the  defendants  the  four  last  cited  cases  were 
pressed  in  ailment  by  St^den^  as  being  dedstve  in 
principle  of  the  present  case.  He  likewise  dted  among 
others,  Wharton  v.  Gresham{n\  Boe  d.  Dodson  v. 
Grenio{o\  King  v.  Btirchatt{p\  Davie  v.  Stevens  {g\ 
Hodges  v.  MiddleUm  (r),  Seale  v.  Barter,  {s) 

m 
(tf)  I  Ref,  66.  {})  Mcor^  S93-  CO  P^f"-  359 

{d)  %Ld.Raym.is^i*        (e)  iSmr.ilOO,  {f)f^iilehS99» 

Ig)  I  East,  a64.  {b)  11  £ast,  668.  («)  4  T.  Jl.  8%. 

(*)  7  y.  ^.  531-  M  X  ^«/i  229.  (m)  5  Sast,  548. 

(n)  %  Black.  Rep,  1083.      {fi)  %  fTils.  31a. 
(p)  AttthL  379.    4  r.  R.  296b «.  (^)  Doug.  3SI. 

(r)  Hfid,  431.  (/)  2B,&F.  485. 

Lord 
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Lord  Ellenborough  C.  J.     The  only  question  i% 
whether  the  recovery  suffered  by  fV.  Wright^  was  well . 
suffered;  and  that  depends  on  the  e£Pect'of  the  words 
"  heirs  of  the  body;"  if  they  can  only  be  satisfied  by 
construing  them  to  give  an  estate  tail  to  W»  Wright^ 
the  recovery  was  well  suffered,  and  the  defendants  are 
entitled  to  judgment :    but  if  W.  Wright  had  not  an 
estate  tail,  then  the  recovery  was  not  well  suffered,  and 
it  was  a  forfeiture  of  his  and  his  eldest  son's  estate;  and 
•  in  that  case  the  plaintiff  will  be  entitled  to  judgment. 
The  case  has  been  argued  with  great  industry  and 
learning;  and  I  have  looked  into  the  cases  cited;  we 
are  not  however  to  draw  the  sources  of  our  judgment 
from  the  mere  language  or  construction  of  other  wills 
differently  compounded,  but  from  the  language 'and 
intention  of  the  testator  in  the  will  before  us,  or  as  it 
is  sometimes  expressed,  ex  visceribus  testamenti.     And 
I  feel  bound,  on  rending  this  devise  and  the  context^ 
to  say,  that  the  words  "  heirs  of  the  body,"  which,  in 
their  ordinary  and  natural  sense,  import  an  estate  tail, 
mean  b  this  instance,  children  only.     The  words  of 
the  will  are  as  follow,  (here  his  Lordship  read  the 
words  of  the  will.)    The  question  is,  whether  with  this 
context,  the  words  <*  heirs  of  the  body"  are  to  be 
understood  in  their  ordinary  sense^   or 'as  denoting 
children  to  take  by  purchase.     First,  there  is  a  power 
ofappointmentto  the  heirs  of  his  body;  andjn  de&ult 
of  appouitment,  they  are  to  take  as  tenants  in  common, 
^ow  a  tenancy  in  common  is  inconsistent  with  the 
^apposition  that  th^  were  to  take  as  tenants  in  tail  by 
descent;  where  one  would  take  the  whole.    Under  a 
^nancy  in  common,  all  would  take  wuo  Jlatu  their 
filtare  in  tail ;  under  a  tenancy  in  taU^  each  would  take 
yoi.V.  H  by 


1816. 


Doe,  dcm* 
Wright, 

jKssoir. 
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1816*       h^  descent  1ihey^ho\esucces^ve»    A  tenancy  in  coiDinan» 


Dos,  denu 


tl^erefbre^  is  certainly  incompatible  'with  an  estate  tail 
Wfi^HTt      in  TV.  WriglU.    The  testator  goes  oi),   *<  and  if  biit 

'  against 

Jsssox.  one  child,  the  whole  to  such  only  child."  Hence  it 
fqllowfl^  that  if  there  were  more  than  one,  the  testator 
supposed  that  it  would  go,  not  the  whole  to  one,  but 
divisitn,  to  ^ach  a  share;  whereas,  if  he  had  meant  a 
tpnani^  ii^  tail,  the  whole  in  pernancy  and  interest 
nould  have  gone  to  one.  Thus  it  seems  to  m^  that 
tl^9  testator  has  put  his  own  construction  upon  the 
tf^qx^  «  heirs  of  the  body ;"  and  that  these  wordi^  can 
^  i^ .  |>e  ^tisfied  by  construing  th^^i  to  mean  cbil- 
drpD,  whom  he  has  constituted  tenants  in  common. 
And  for  want  of  mj^ch  issue,  the  testator  devises  tq  hia 
9Y^.  ^gh^  heirs;  which  limitation  generally  denotes  an 
estate  tail;  but  the  words  are  *f  for  want  of  f^r^  issue;" 
^,d  "  such"  is  a  word  of  reference,  Uirowing  us  back 
uppn  the  antecedent  words,  >yhich  are  explained  by  the 
<^text  to  mean,  child  or  children:  therefore^  the 
d^yise  over  is  for  want  of  spch  children.  Tbe^xplan- 
^on  of  the  words  <<  such  issue"  is  furnished  by  the 
QQl)text;  tl^e  estate  was  not  to  go  over  ou  a  general 
yi}d  indefinite  failure  of  issue,  but  only  on  failure  of 
^pcribed  objects,  via.  the  children  of  IV,  Wright  t  and 
t)Hit  is  not  a  giving  over  on  ap  indefinite  failure  of 
i/ifpe.  This  takes  th^  present  out  of  all  that  class  of 
CRff^s,  where  the  devise  over  has  been  to  take  effect 
ai^r  a  general  failure  of  issue;  here,  the  testator 
ilit^s  to  devise  over  to  take  efiect  only  after  the 
^iire  of  particular  described  objects  of  his  bounty. 
)t  fippears  to  me  clearly,  therefore,  that  this  will  gives 
4|i  estate  for  life,  no  words  of  limitation  being  added 
pan  the  devise  tq   them,   and   the  devise  over    not 

being 
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^m  a  giving  over  after  an  indefinite  failnre  of  iasue,        1816* 
This  decision  clashes  with  none  of  the  cases :  the  re- ,      — -^ 
covery  having  been  suffered  under  the  supposition  that       Wright^  ' 
W.  Wright  was  tenant  in  tail,  it  was  a  forfeiture  of  his       j^toK. 
estate  and  of  his  son's,  and  the  other  tenants  for  life 
are  entitled  to  recover.     I  do  not  go  into  the  cases, 
because  they  do  not  apply  to  a  will  constructed  as  this 
is:  we  determine  this  case  by  the  canons  of  construo- 
tion,  which  the  testator  himself  has  furnished. 

Batley  J.  I  am  entirely  of  the  same  opinion,  and 
I  tlunk  by  deciding  this  case  in  favour  of  the  plaintifi^ 
we  do  not .  trench  on  any  decided  case,  or  break  in 
upon  any  rule  of  construction.  The  single  question  in 
tliis  case  turns  upon  the  import  of  the  words  <<  heira 
of  the  body,"  circumstanced  as  they  are,  and  as  we 
may  collect  their  meaning  firom  the  context  I  agree 
that  where  there  is  a  limitation  to  the  heirs  of  the  body 
of  a  person  who  has  an  estate  for  life  given  him  by 
the  same  will,  these  are  primd  facie  words  of  limitation, 
and  enlai^re  the  prior  estate;  and  that  in  order  to  come 
to  a  contrary  conclusion,  it  must  be  seen  plainly  that 
the  testator  used  these  words  in  a  different  sense. 
But  if  it  is  plainly  seen  that  the  testator  used  thrai  in 
a  different  sense,  then  we  are  not  at  liberty  to,  treat 
tkem  as  words  of  limitation.  Where  the  same  words 
^ut*  in  different  parts  of  the  same  will,  the  rule  is, 
^  you  are  to  {^ve  them  the  same  meaning  in  the 
different  parts;  and  if  it  turns  out  that  they  are  used 
^  one  place  where  it  is  impossible  that  they  can 
^  ^iscd  as  words  of  limitation,  this  affords  ground 
'Or  concluding,  that  when  the  testator  uses  them  again, 
be  is  using  them  in  the  sense  as  before.  The  words 
"heirs  of  the  body,"  if  used  aswor^?  of  limitation, 
H  2  pve 
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181 6.        give  ho  new  interest  to  the  heirs  of  the  body,  normake 


Doi,  dem. 


them  purchasers,  but  merely  enlarge  the  ancestor's 
Wkiobt,  estate,  giving  him  an  estate  descendible  in  a  particular 
JiiioH.  way.  In  the  clause  which  contains  a  power  of  ap- 
pointment, it  is  impossible  that  the  testator  can  be 
using  the  words  as  words  of  limitation,  enlarging 
W.  Wrighfs  estate,  because  the  only  construction  they 
will  admit  of  is,  that  W.  Wright  should  not  divert  the 
course  in  which  the  estate  should  descend,  but  only 
divide  it  among,  the  objects  designated  in  such  propor- 
tions as  he  should  think  fit.  Had  W.  WrigJU  exe- 
cuted the  power,  the  persons  taking  under  it  must 
have  taken  as  purchasers,  and  as  purchasers  only. 
Therefore,  those  words  can  never  be  taken  in  the 
sense  in  which  they  are  commonly  taken,  that  is,  to 
enlarge  the  estate  of  the  ancestor,  but  they  must  be 
understood  as  giving  a  new  and  distinct  estate  to  the 
objects  of  that  power  as  purchasers.  If  so,  we  have 
established  the  meaning  of  the  words  "  heirs  of  the 
body"  in  one  clause.  Then  we  come  to  another  clause ; 
the  testator  says,  for  default  of  such  gift,  direction, 
limitation,  or  appointment,  then  to  the  heirs  of  the 
body  of  W.  Wright  lawfully  issuing.  Had  he  stopped 
there,  the  presumption  would  have  been,  that  the 
testator,  after  having  used  the  words,  heirs  of  thebody, 
wliere  they  could  not  have  been  intended  as  words  of 
limitation,  was  again  using  them  in  the  same  sense; 
that  is,  not  to  enlarge  the  former  estate,  but  to  create 
estates  by  purchase.  But  we  are  not  driven  to  the 
necessity  of  resorting  to  any  presumption  in  order  to 
construe  the  words  of  this  will ;  because  the  testator 
proceeds  to  put  his  own  construction  upon  them  by 
directing  that  the  heirs  of  the  body  shall  take  share 
xmd  share  alike,  as  tenauts  ia  conuqpn;  which  could 

never 
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^^i  ^  be  if  thefie  words  were  intended  as  words  of        181& 
^lion.    For  heirs  who  take  by  descent,  never  take       — 

AA  .  ^  DoEy  dcm* 

"^  t^ants  in  commoni  nor  share  and  share  alike:  that      Wright, 
is  impossible.    I^  therefore,  wc  are  to  adopt  the  con-        jitwn^ 
struction  for  which  the  defendants  contend,  and  treat 
these  words  as  words  of  hmitation,  we  must  strike  out 
of  the  will  the  words  *<  share  and  share  alike^**  and 
**  as  tenants  in  common."    But  the  rule  is,  that  you 
are  not  to  strike  out  any  words,  provided  the  whole 
may  stand  together;   and  here  the  whole  may  well 
stand  together,  provided   the   words   <<  heirs  of  the 
body**  be  not  treated  as  words  of  limitation.     The 
case,  however,  does  not  rest  here,  for  the  testator  adds^ 
that  *<  if  there  be  but  one  child,  the  whole  to  such 
only  child."     By  this  it  appears,  that  the  testator  was 
contemplating  a  different  state  of  things  from  what 
he  had  before  contemplated ;  that  here  he  was  pro- 
viding for  the  case  of  a  single  child ;  in  the  preceding 
limitation  he  was  providing  for  a  plurality  of  children, 
and  if  so,  there  is  an  end  of  the  case.     For  what  occa« 
sion  was  there  to  mention  the  contiagency  of  a  single 
child,  if  the  words  *^  heirs  of  the  body"  had  been  used  as 
words  of  limitation?  That  one  child  .would  have  taken 
without  any  special  direction  that  he  should  take.    It 
IS  a  rule,  as  I  observed  before,  in  the  construction  of 
^Us,  that  you  are  not  to  reject  any  words,  unless  there 
he  an  apparent  intention  inconsistent  with  them.     The 
construction  which  the  Court  now  puts  on  the  present 
words,  construing  them  as  words  of  purchase,  as  they 
must  necessarily  be  in  the  first  clause,  gives  effect  to  the 
whole.  In  the  cases  of  Doe  v.  Appling  Candler  v.  Smithy 
Cock  V.  Cooper,  and  Pierson  v.  Vickers^  there  were 
two  inconsistent  iut^tions  apparent  upon  the  will; 
H  S  there 
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1816.       there  was  an  intention  that  the  issue  should  take  as  puv- 

'         chasers,  for  they  were  to  take  as  tenants  in  ewnmon ; 

'WtxoaY,      but  tfiei-e  was  also  an  intention  that  the  estate  Mioula 

/SFuow.  «***  go  over  until  an  indefinite  failure  of  issue*  'th» 
Court  felt  the  incompatibility  of  these  two  iritentidns; 
and  in  order  to  prevent  the  estate  from  going  over  tmtll 
a  failure  of  all  the  issue,  they  held  that  the  flrit  taker 
must  have  an  estate  tail  t  being  reduced  to  the  necessity 
of  strildng  out  some  words  to  fiirtfaer  the  one  intentioli 
or  the  other,  the  Court  thought  the  primary  intentioli 
was,  that  the  estate  should  not  go  over  until  a  fhilnre 
of  all  the  issue.  But  in  this  cas^  I  would  ask,  oti 
what  part  of  the  will  is  it  possible  to  lay  the  finger, 
and  say,  tliat  the  testator  has  expressed  any  intention 
inconsistent  with  the  intention  that  the  children  should 
take  as  tenants  in  common?  For  **  hebrs  of  the  body^ 
may  be  understood  to  mean  children,  and  the  limit* 
ation  over  is  for  want  of  such  issue;  if,  therefore,  the 
•words  <*  heirs  of  the  body*'  are  used  as  words  of  pui^ 
chase,  and  as  synonymous  with  children,  for  want  of 
such  issue  will  mean,  for  want  of  such  children  when 
the  life  estates  given  to  them  sliall  be  exhausted.  It 
would  be  useless  to  travel  through  the  caste ;  one  6f 
diem  which  has  been  alluded  to  comes  very  near  the 
question  in  this ;  I  mean  Sumsall  v.  Bonn/,  {a)  The 
reason  assigned  for  the  decision  in  that  cose  was  the 
6ame  which  was  assigned  in  Doev.  Latningj  that  in 
the  devises  which  included  the  limitation  to  die  issue 
or  heirs  of  di6  body  a  different  course  of  descent  was 
pointed  out  from  that  which  would  otherwise  taice 
place.    These  reasons  induce  me  to  thmk  that  vre 

shall 
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flbiU  break  in  upon  no  ctae,  and  no  precedent  lb       1616. 
.deciding  that  fF.  Wright  tock  an  estate  for  IM  only,      ^"^ 
that  his  children  take  abo  for  hSd,  thAt  the  recovtfty       Wnioaji 
suffered  by  tV.  Wrigki  and  his  son  was  a  SotMtare  it       ffol. 
Hkfix  life  Mate^  and  that  the  lessors  of  the  pUdntiff  t»e 
entitled  to  recover.    I  am  glad  thai  the  qneitidn  is 
upon  the  record,  so  that  if  we  have  taken  an  erroneous 
view  of  this  case^  it  will  be  ojien  to  tlw  coosiddration  of 
wiser  and  abkr  men. 

Abbott  and  HoIboyb  Js*  denned  giving  any  g|£- 
nion,  as  th^  bad  been  engaged  in  the  cbse  while  kt 
the  bar. 

Ju^eHtfosrthe 


Taylor  against  Waters.  ^^^  ^ 

^SSUIilPSIT  for   money  paid,   &c.     Plea,  non-  -^-f""^"^ 

assumpsit;   secondly,  set-off  of  money  due  upon  agtinst  him 
a  judgment  recovered  by  the  defendant  against  the  judgment  reco- 
plaintiffinCA   ReplicaUon  to  the  first  pfea  similiter ;   Y^^a\^% 
secondly,  that  after  obtaining  the  judgment,  and  be-  "^^f^f'^ 
fcre  the  commencement  of  this  suit,  and  whilst  the  cxecntioiu 
plaintiff  was  in  custody  of  the  marshal  of  the  IJilarshalsea, 
^e  defendant  sued  out  of  C.  B.  a  Hab.  corp.  ad  satis-' 
Sciendum  directed  to  the  marshal,  commancAng  biin  to 
^ve  before  the  justices  of  C  B.  on  Saturday  next  after 
^ight  days  of  St.  Martin^  the  body  of  the  plaintifl!'  to 
^tisry  the  defendant  the  said  damages  recovered  by 
^e  8aid  judgment.    By  virtue  of  which  the  marshal 
^  the  body^  &c  and  thereupon  the  {daiotiff  waa  in 
^  Winner  of  hem  chained  in  execution  t^pm  the  saidjat^- 
H  4  menti 


Watbrs. 
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metdf  as  by  the  md  Hab«  corp.  and  return  and  com* 

.mitment  thereon  remaining  in  the  said  court  appears. 

jg^ni        And  the  plaintiff  from  the  time  of  such  commitment 

hitherto  hath  been,  and  still  is  charged  in  execution  and 

detained  in  custody  by  virtue  of  such  execution>^&c. 

Demuzrer.    Joinder. 

Tadebf  in  support  of  the  demurrer,  relied  upon 
BlumfiekPs  case  (a),  to  shew  that  the  execution  of  the 
body  is  no  satisfaction,  but  a  gage  for  the  debt.  And 
the  words  of  the  Capias  ad  saiitfadendum^  are  **  to 
have  his  body,  &c.  to  satisfy  plaintiff  the  debt." 
Wherefore  the  defendant  might  have  had  a  new  exe- 
cution, if  the  plaintiff  had  died  in  execution;  and  in 
like  manner  he  may  set  off  the  judgment  against  this 
action,  because  he  has  not  been  satisfied,  (i)  The 
^tutes  of  set-off  are  remedial. 

Lord  EiXEMBOROUGu  C.  J.  The  taking  of  the  body 
in  execution  does  not  extinguish  the  debt,  but  it  bars 
the  remedy  against  the  debtor ;  and  in  like  manner 
precludes  a  set-off  against  him.. 

Baylet  J.  The  taking  him  in  execution,  destroys 
all  remedy  against  him  during  his  life. 

Abbott  J.  The  case  cited  from  Lord  Coke  would 
have  been  in  point,  if  the  plaintiff  had  died  and  this 
had  been  an  action  by  his  executor.  The  other  two 
cases  referred  to,  came  on  upon  motion,  where  it  was 

(tf)  5  llep{.  S6.  h    Sed  vide  Foitir  ▼.  Jackson,  Hob.  $%, 
{h)  Pfocock  ▼•  Jffffyi  I  Taunt,  446.    Simpson  v.  Hanlfjtt  ^fiff$  vol.  f« 
696. 

in 


Watiis. 
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in  the  power  of  the  Court  to  order  satisfaction  to  be        1816. 
entered  on  the  record;  but  how  could  the  Court  do        " 
that  in  the  present  case  ?  agamt 

Per  Curiam.  Judgment  for  Plaintiff,  {a) 

Lames  was  to  have  argued  for  the  plaintiff. 

(d)  See  Sitriutys  caie,  i  Sir,  653.  Tamer  ▼•  Hippie  $  7  Term  Rep.  4«a 


Pattison  against  Robinson  and  Others.  ^^^^  . 

^  May  l-lh. 

UPON  a  bill  of  exceptions  tendered  at  the  trial  be-  where  pUio- 

«     ,      T  1       T>     .  «  tiffi  sold  goodf 

fore  Bayleyi.9  at  me  Dto^ham  Summer  assizes,  to  7.,  who  paid 

1814,  in  an  action  of  trover  for  goods,  and  not  guilty  wm\o*uJcc"** 

pleaded,  it  was  stated  in  substance  as  follows.     The  b^t'5,.*7„*J,'„. 

plaindfK  below  proved,    that  the  goods  in  question  becoming  po». 


belonged  to  one   Waison^   in  a  brewhouse,  place  in  wh^:h 

vhich  also  belonged  to  him,  and  he  duly  assigned  depouted, 

the  goods,  by  deed,  on  the  loth  and  iiikJatwaryy  ?lV"J^*'ac^'„,, 

1812,  to  the  plaintiffs;    the  plaintiffs  afterwards  sold  ^J'^^^^J^'^'* 

them  to  one  Thwaites.  and  Tkwattes  paid  for  them  on  i'^^™  ^  <Jc. 

fendant,  telling 

the  night  the  bargain  was  made,  and  was  to  take  them  him  chat  they 

»way.    The  defendant  became  possessed  of  the  birew-  piafm'Si,  a*Iid 

house  whUe  the  goods  remained  in  it;  and  after  the  i^idthcjVo^ 

sale  to  Thwaites,  while  the  goods  remained  in  the  brew-  ^^fc^^J.^^**!;'^^^ 

house,  in  the  defendant's  possession,  one  Wilkinson^  »wered  that  he 

^  y  ,  ,  would  not  dc- 

the  plaintiffs'  attorney  in  this  action,  accompanied  by  liver  them /d/rtijr 
Thmites^  demanded  them  of  the  defendant,  telling  him  X^J^^l^d  aftir- 
thatthe  goods  unquestionably  belonged  to  the  plam-   ^paid 'thi^mo! 

ney  to  T.  and 
brought  trover 
tgaiDit  defendant  1   Held  that  this  demand  and  refosal  were  miffident  evidence  of  a 
convertion  to  support  the  action,  and  that  a  new  demand  by  the  pUintifTsyatter  they  had 
repaid  the  monry  to  %  w«f  not  necessary.  i 

tifis. 
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1816.        tifi%  and  thai  they  bad  sold  thent  ta  Tkwaiies^  and  re- 
^'  qncBdoir  the  defendant  to  deliver  tbem  an ;  ta  whkh 

Pattison        ^ 

agaitut        die  defendant  answered,  that  he  had  taken  the  pre- 
mises with  the  utensilsy  tfaa|  they  were  in  the  brewfaouse, 
that  he  ha^  the  key  of  it,  and  would  not  deliver  them 
up  to  any  person  whomsoever.    JfilUnson  proved,  that 
he  demanded  the  goods  by  order  of  Rippon^  one  of  the 
plainttfiki  and  did  not  deraaod  tliem  for  or  in  the  name 
of   ThwaiieSi    or  of  any  person  in    particular ;    and 
TAwaites  proved,  that  Wilkinson  made  the  demand  for 
him  and  aa  his  attorney,  but  that  he  told  WHkhumi  to 
mind  that  he  {Thwaites)  would  have  nothing  to  do  with 
law ;  and  that  he  let  the  money  he  paid  (or  the  goods 
vest  in  the  bands  ofSippon  ten  or  twelve  week%  till  he 
fonnd  that  there  was  no  possibility  of  Ihs  getting  the 
goods,^  and  then  got  bis  money  back  from  BippcnL 
This  demand  was  made  above  a  month  after  TkosaUes 
bargained  for  the  goods^  and  the  witness  believed  the 
defendant  never  used  them.     WilHnson  also  proved, 
that  before  the  commencement  of  the  present  suit,  he,  as 
attorney  of  Tkwaites,  bat  without  his  authority^  ai£d  hy 
order  of  Mipparh  >ftcf  the  dt)ove  stated  demand  bad 
been  made^  brought  an  action,  at  the  sait  of  IhDoiUSf 
against  the  defendant;   that  T^waiUs  prevented  his 
prooeedmg  in  the  same^  but  that  it  was  not  diseontimied^ 
only  no  step  bad  be^i  taken  therein  after  service  of 
the  writ;  and  that  the  plaintifis^  at  the  instance  cf 
ThwaiieSf  afterwardsy  and  before  the  commencement 
of  the  present   suit,  repaid   him  the  price  of  the 
goods.    The  defendant's  censd  thereupon  kmmad, 
that  by  the  sale  of  the  goods  to   Thwaites,  and  the 
payment  of  the  price  by  him  to  the  plaintifls^  tbey 
ceased  to  be  the  plaaitilb'  pf^f^f^  md  became  die 

pro- 


ROBIirMM. 
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properly  of  Tkwaiiess  and  that  altbongh  thfi  demand  1816. 
and  refusal  might  be  evidence  of  a  conversion,  by  the  — — 
defendant,  of  the  goods  of  ThwaitcSt  yet  was  it  not  ugatMst 
evidence  of  a  conversion  by  the  defendant  of  the  plain- 
tiffi'  property;  and  consequently  that  the  plaintiffs 
were  not  entided  to  maintain  their  action.  The 
learned  Judge  delivered  his  opinion  to  the  Jury,  that 
where  there  has  been  a  demands  and  a  denial  of  right, 
the  same  may  be  such  as  is  evidence  of  a  conversion, 
not  merely  Ml  th^  time^  but  afterwards ;  that  the  de- 
fendant's subsequent  conduct  might  ezplaia  that,  and 
it  might  be  a  conversion  for  so  long  a  period  as  he 
persisted  in  that  conduct.  That  here  the  defendant 
was  tdd,  that  Thwaiies  claimed  under  the  plamtiiSGB ; 
that  he  denied  the  right  of  all,  and  said  he  would 
not  deliver  the  goods  to  any  person  whatsoever,  and 
that  he  never  afterwards  offered  to  deliver  diem  up; 
and  his  neglect  to  make  such  ofier,  coupled  wijth  his 
denial  and  the  form  of  it,  was  evidence  for  their  con- 
sideration, of  a  continuance  of  the  conversian,  and  of  the 
ftct,  that  up  to.  the  time  of  bringing  the  action,  the  de- 
fendant G<mtinaed  in  the  same  mind  to  keep  the  goods 
and  not  give  them  up  to  any  person  whatsoever,  but 
to  insist  on  his  right  against  the  plaintiffi ;  and  that  if 
they  were  satisfied,  from  the  tenor  of  the  denial  to  Wil- 
Unson,  and  from  the  drfendant's  n^lect  to  make  any 
subsequent  communication,  either  to  TfmiiUSf  WiUdf^ 
unt^  or  jdie  plaintifi»  that  the  defendant  op»tinued  in 
the  same  mind,  as  to  not  delivering  up  the  goods  to 
any  person  whatsoever*  and  as  to  insisting  on  a  rig^t  in 
hhnself  thereto,  down  to  the  time  when  this  action  was 
commenced,  they  ought  to  hold,  that  such  a  conversion 
as  was  necessary  to  maintain  the  action  was  stiflUciently 

made 
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1816.        made  out:  and  under  that  direction,  the  jury  found 

Pattiion      ^^^  the  plaintifis,  damages  16/. 

RoBiif"'ir  '^^^  ^^®  question  made  upon  this  bill  of  exceptions 

was,  whether  the  facts  stated  afforded  sufRcient  evidence 
of  a  conversion  on  the  part  of  the  defendant,  to  be  left 
to  a  jury  in  support  of  this  action  of  trover. 

Walton  J  for  the  plaintiff  in  error,  argued,  that  at  the 
time  of  the  demand  and  refusal  of  the  good^  the 
property  was  vested  by  the  contract,  and  payment  of  the 
price  in  Tka>ait€s{a)j  and  consequently  the  xon version 
was  to  Tkmaites  and  not  to  the  plaintiffs  below;  and 
that  a  conversion  being  in  its  nature  a  single  act,  which 
terminates  with  the  doing  of  it,  was  not  capable  of  being 
continued  to  a  subsequent  time,  or  transferred  to  an- 
other person,  though  there  might  be  several  acts  of 
conversion  at  different  times,  and  to  different  persons. 
*<  So  trespass  cannot  be  laid  of  loose  chattels  with  a 
continuandoj  and  if  it  be  so  laid,  no  evidence  can  be 
given  but  of  the  taking  at  one  day."  (i)  And  though 
a  conversion  cannot  (as  it  is  said)  be  purged  <<  as  if  a 
man  ride  the  horse  of  another,  and  afterwards  return 
the  horse  to  the  owner,  yet  an  action  lies  against  him 
because  of  the  conversion  (c) ;"  this  is  to  be  under- 
stood where  the  property  remains  unchanged ;  for  if 
the  owner  has  parted  with  the  horse,  it  will  be  other- 
wise. And  if  the  plaintiflb  below  could  avail  themselves 
of  this  conversion,  every  person  into  whose  hands  these 
goods  should  hereafter  pass,  might  do  the  like^  and  the 
defendant  would  be  liable  to  as  many  actions  as  there 
might  be  transfers  of  property,  which  would  be  highly 

(a)  Bull,  AT.  P.  50.  6th  edit.    SaUt.  1 13.    j%  Med.  344. 

{b)  Bull.  N.  P.  86.  (0  I  RolU  4h.  dctifm  m  Case  (I.),  pL  i. 

incon<« 
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inconvenient     The  plaintiffs,  therefore,   should  have        1816. 

made  a  new  demand,  and  obtained  a  refusal  to  them-       — 

selves  before  they  brought  this  action.  axainst 

Robinson. 

Sichardson^  contra,  argued,  that  although  the  pra« 
perty  passed  to  Tkxaiies  by  payment  of  the  moni^,  yet 
it  was  competent  to  him  to  rescind  the  contract,  and  to 
the  plaintifis  to  consent  thereto,  and  resume  the  pro- 
perty (a),  in  like  manner  as  the  vendor  may  stop  in 
transitu^  though  the  property  has  passed  to  the  vendee. 
And  if  the  argument,  that  a  conversion  cannot,  from 
its  nature,  be  a  continuing  act,  be  correct,  how  comes  it, 
that  in  felony,  although  the  asportaoit  or  conversion  be 
in  one  county,  yet  it  is  a  continuing  felony  in  every 
other  county  where  the  felon  is  found  with  the  goods? 
A  demand  and  refusal  are  but  evidence  of  a  conversion, 
and  as  this  refusal  was  in  denial  of  the  right  of  both 
parties,  there  could  be  no  occasion  for  a  new  demand 
by  one  of  them.    The  law  does  not  require  the  per- 
fonnance  of  that  which  would  be  nugatory;    and  the 
defendant,  by  his  conduct,    discharged  the  plaintifis 
from   the   necessity  of  making  any  other    demand; 
wherefore  he  shall  not  avail  himself  of  the  want  of  that 
iX.  which  he  was  the  cause.  (&) 

Lord  Ellenborough  C.  J.  It  appears  to  me^  that 
a  conversion,  in  point  of  law,  was  made  out  in  this 
esse.  The  defendant  had  notice  of  the  situation  in 
which  the  parties  stood  with  respect  to  their  several 
uiterests;  that  the  one  had  sold,  or  endeavoured  to 
sell  the  goods,  and  the  other  to  obtain  possession 
of  them.     The  defendant  is  a  wrongdoer,  and  refuses 

(«)  AtUm  T.  Barmiki  Str,  165.         (h)  Jones  ▼•  Barkleyf  DwgL  684. 

to 
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1816*        to  attora  to  the   title  of  the  sellers  or  purchaser; 

he  wroDgfoliy  disappoints  the  effectual  execution  of 

flJJ/M/'*'  their  contract,  in  respect  of  which  a  price  had  been 
paid;  and  informs  the  parties  that  he  would  not  de- 
liver the  goods  to  any  person  whatsoeven  After  such 
a  dedaration,  I  think  it  must  be  taken,  that  thp  de> 
fendant  meant  to  give  a  r^sal  both  to  seller  and 
purchaser,  so  far  aa  they  were  concerned.  It  was  a 
declaration,  that  as  to  them  the  defendant  would  disap- 
point the  contract,  and  hold  the  proper^  against  all  • 
the  world.  It  resembles,  therefore^  the  case^  where  a 
partj  declares  before-hand,  that  if  a  tender  is  made 
to  him  he  will  not  accept  it,  which  dispenses  with  the 
necessity  of  a  formal  tender.  I  do  not  think  it  nece»- 
sary  to  enquire  whether  this  may  not  be  considered 
as  a  continuing  conversion,  because  there  was  at  the 
time  a  conversion  to  the  several  parties  then  interested, 
by  a  refusal  to  give  effect  to  their  contract.  There 
was  no  objection  to  the  title  o[  the  one  party  to  sell^ 
and  of  the  other  to  purchase^  and  therefore  quoad 
them,  this  refusal  amounted  to  a  conversion^  Ttootifof  • 
certainly  paid  the  price  for  these  goods,  but  if  the  con* 
tract  is  rendered  ineffectual  by  the  refusal  of  the  de- 
fendant, Tkwaites  has  a  right  to  place  himself  in  his 
integral  situation,  by  rescinding  the  contract  This 
is  done  by  consent  of  the  parties,  and  the  defendant 
becomes  a  wrongdoer,  as  it  regards  the  party,  who  by 
the  rescinding  of  the  contract  has  become  the  pro- 
prietor. This  was  a  conversion  ah  anlecedenti,  it  was 
competent  to  the  party  to  rescind  the  contract,  and  he 
has  done  it,  he  was  not  bound  to  purchase  a  law- 
suit. I  think  that  the  demand  and  refusal  at  the 
time  enured  for  all  purposes  to  the  one  party  and  the, 

other; 
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other;  it  is  uxmecessaiy  to  consider  it  as  a  condauitig        1816. 
coQversioii.  — 

Patthow. 

Abbott  J.    I  am  also  (tf  opinion,  that  the  plaintiffi     ^'^■"••*- 
at  the  trial  were  entitled  to  maintain  this   action* 
There  can  be  no  doubt  that  in  justice,   they  have 
a  right  to  recover  the  value  of  the  goods  from  the 
defo[idant^  who  by  bis  act,  has  rendered  abortive  the 
sale  of  than  to  a  third  person.    The  objection  to 
t)>e  plainti£&'  recovery  is  founded  upon  a  strict  and 
nioe  pr(f)06ition  of  law,  viz.  thai  by  the  sale  to  Tiwaiies^ 
and  payment  by  him  of  the  price,  the  property  became 
vested  in  him ;  whence  it  is  argued,  that  the  demand 
and  leAisal  stated  in  the  bill  of  exceptions,  could  have 
no  operatiol)  as  it  regards  the  plaintiffi.    It  may  be 
that  the  property  did  vest  in  Tkmaites  by  the  sale  and 
payment  of  the  price ;  but  I  believe  it  has  never  been 
dedd^  that  where  there  has  not  been  an  actual  de- 
livery, it  is  not  competent  to  the  parties  to  vescind  the 
oontract,  and  thereby  revest  the  property  in  the  sellers. 
But  it  is  said,  that  this  must  not  be  done  to  the  pre- 
.   jodice  of  a  third  person,  which  may  be  conceded  in 
tbe  present  case;   because  it  appears  that  the  de* 
fendant  was  informed  of  the  whole  transaction,  when 
the  goods  were  demanded  of  him,  namely,  that  they 
bdonged  to  the  plnintifis,  and  that  they  had  sold  them 
to  TkmaiieSj  and  the  defendant  was  therefore  requested 
to  ddiver  them  up ;  to  which  he  answered,  that  they 
were  in  his  possession,  and  he  would  not  deliver  them 
up  to  any  person  whatsoever.    This  I  consider  as  a 
distinct  refusal  to  deliver  either  to  the  one  party  or 
the  other.    Now  it  may  be  asked,  is  the  defendant' 
prejudiced,  l^  this  reverting  of  the  property,  to  the 

plain- 
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1816.  plaintiffs?  It  is  said,  ibis  subjects  the  defendant  to 
two  actions.     Perhaps,  if  upon  this  demand  and  re- 

tfftfMii  fusal,  Tnwaiies  had  brought  his  action  to  recover  the 
goods,  it  might  then  be  argued,  that  as  he  had  treated 
them  as  his  own,  he  .should  not  be  allowed  to  rescind 
the  contract;  but  here  it  appears,  that  TTiwaHes  has 
not  brought  any  action ;  for  the  action  which  his  at- 
torney brought,  was  without  the  authority  of  ThvoaiUs  : 
therefore,  I  cannot  consider  TTiwaites  as  involved  in 
the  consequences  of  it,  so  as  to  be  precluded  from 
rescinding  the  contract  It  seems  to  me,  that  it  is  not 
competent  to  the  defendant,  to  set  up  in  his  defence 
the  sale  to  Thwaites,  in  order  to  defeat  the  rights  of 
the  plaintiffs;  nor  can  he  contend,  that  after  all  the 
circumstances  were  made  known  to  him,  the  plaintiffs 
shall  not  have  the  benefit  arising  from  such  a  com- 
munication. For  these  reasons,  I  am  of  opinion,  there 
ought  to  be  judgment  for  the  defendants  in  error. 

Batley  J.  I  was  desirous  of  hearing  my  Brother 
Abbott,  before  I  gave  any  opinion  in  this  case,  because 
it  was  against  my  direction  that  this  bill  of  exceptions 
was  tendered.  I  shall  only  now  add,  that  I  entirely 
agree  that  there  ought  to  be  judgment  for  the  de- 
fendants in  error.  The  action  was  brought  by  the 
plaintifi&  below,  who  were  owners  of  the  goods,  and 
had  sold  them  to  Thwaites,  under  an  expectation 
that  no  difficulty  would  arise  to  prevent  the  delivery, 
and  that  TkmaiteSj  who  paid  for  them,  would,  obtain 
possession.  The  goods,  *  however,  were  deposited  in 
a  place  where  the  defendant  had  the  control  over  them, 
and  refused  to  part  with  them ;  consequently  they  were 
not  delivered  to  Thrmles*  But  Thimtes  newr  in- 
tended 
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tended  to  purchase  a  law-suit,  be  cautiously  avoided        1816. 
that;    he  contemplated  that  he   should  receive  the        ' 
goods,  and  when  he  found  that  be  could  not  obtain        against 
them,  he  rescinded  the  contract.     An  action  was  com-        ^•'''•^''' 
menced  in  his  name,  but  without  his  authority,  and 
he  disavowed  it.     It  seems  to  me  then,   that  it  was 
competent  to   the  parties  to   rescind    the  contract, 
and  to  place  Thaaites,  as  he  ought  in  justice  to  be 
placed,  in  the  same  situation  as  if  the  contract  had 
not  been  made.    The  plaintifis  below  then  commence 
their  action,  and  the  question  at  the  trial  was,  whether 
they  could  rest  their  case  on  the  evidence  of  the  re- 
fusal given  to  the   demand  made   by  Wilkinson  and 
Tlttoait^s^  so  as  to  show  that  the  defendant  was  guiltjr 
of  a  conversion,  of  which  they  were  entitled  to  take    ' 
advantage.    It  has  been  said,  that  the  goods  were  at 
this  time  the  property  of  Thwcdtes^  and  they  certainly 
were  so  svbmodo,  and  would  have  become  absolutely  so^ 
had  not  the  contract  been  rescinded :  nevertheless,  if 
this  rtfaaal  amounted  to  a  d«iial,  as  well  of  Tkuoaitefn 
right  as  of  the  plaintiff's,  and  was  accompMiied  by  a 
withholding  of  the  possession  from  both,  this  was  evi« 
dence^  as  it  struck  me  at  the  trial,  of  a  conversion,  as 
it  afieeted  both,  which  continued  up  to  the  tfane  of 
bringing  the  acticHu    I  therefore  conceived  it  to  be  a 
question  to  be  left  to  the  jury,  whether  the  defend- 
ant did  not  continue  in  the  same  mind,  as  to  with- 
holding the  goods  after  the  period  when  the  contract 
was  rescinded. 

Judgment  for  the  Defendants  in  Erron 
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Sdturdof,  The  King  against  The  Inhabitants  of  Great 

May  iSlh.  .^ 

Yarmouth. 
Ahiringrit        Hj^HE  Court  of  Quarter  Sessions,  for  the  county  of 

"weekly  wages,       X  i  *.  •  i-        i 

cither  party  to  Stj/jbUf  Confirmed  an  order  of  two  justices,  for  the 

to  part*  at  a  removal  of  Samuel  Gawing  and  Sarah  his  wife,  from 

wa"heldl!rbra  the  parish  of  Bungay,  to  the  parish  of  Great  Yarmouth 

M^^^^h^'  in  Norfolk,  subject  to  the  opinion  of  this  court  upon 

,  case  ftated  that  the  following  case : 

the  pauper  Ic'  _.,  «    ^       .  -        i  i  • 

htmsctf  hy  the  *  The  pauper  o.  Gotmngj  previously  to  his  marriage, 
alM  tuted  that  and  about  eighteen  years  ago,  hired  himself  to  one 
paupcr^iethim-    Worts,  at  Great  Yarmouth,  as  a  journeyman  baker.  He 

aelf  by  the  {^  himself  by  the  week,  and  was  to  have  c#.  per  week 

week  nothing  -^  '  ^       '^ 

pasted  between   wages,  and  also  meat,  drink,  washing,  and  lodging, 

him  and  his  ,     .,         '  ,  ,..  -t      T 

master  as  to       and  eiiber  party  was  to  be  at  liberty  to  part  with  the 

by  the  week,      other,  by  giving  a  month*$  notice.    The  pauper  stated 

wMtohlVe**"^     he  let  himself  by  the  week,. and  was  to  have  55.  per 

weekly  wages,    week,  but  at  the  same  time  stated,  that  nothing  passed 

between  his  master  and  himself  as  to  his  being  hired 

by  the  week,  except  that  he  was  to  have  55.  per  week 

wages.     The  pauper  served  under  this  hiring,  four 

years  and  three  quarters  uninterruptedly,   and   then 

quitted  the  service  upon  receiving  a  month's  notice. 

He  received  his  wages  sometimes  at  the  end  of  a  week, 

sometimes  at  the  end  of  a  fortnight,  three  weeks,  or  a 

montli,  as  he  wanted  them.     He  entered  fVorfh  ser* 

vice  in  the  summer,  and  left  him  about  Michaelmas. 

Scarlett  and  Primrose  in  support  of  the  order  of 
Sessions,  admitted  the  rule,  that  where  the  wages  are 
weekly,   and   there   is  notliing  but  the  wages    from 

which 
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which  the  duration  of  the  service  is  to  be  collected;  1816. 
the  hiring  is  a  weekly  hiring  (a) ;  but  they  relied  on  — — 
Che  distinction  arising  out  of  the  stipulation  for  a        ^ahut 

month's  notice^  for  that  is  inconsistent  with  a  weekly  '"iJ'^  of '^" 
hiring,  (b) 


OftJCAT 

Yaemovtm. 


Topping  and  E.  Alderson^  contri^  argued  qpon  the 
statement  of  the  sesi^ions  in  this  case^  that  this  was  a 
hiring  by  the  week;  for  the  case  states,  <<  he  let  him- 
self by  the  week/'  so  that  there  is  an  express  finding 
of  the  fiict  in  the  first  instance;  and  that  which  follows, 
as  to  what  the  pauper  stated,  is  only  evidence,  and  not 
fict  But  this  Court  will  only  look  to  the  facts,  and  will 
not  nicely  scrutinize  the  finding  of  the  sessions,  whether 
it  be  the  proper  conclusion  or  not,  but  rather  hold 
to  the  fact  as  the  sessions  have  found  it(c)  This 
being  so,  Rex  v.  Bradninch  {d)  is  in  all  respects  simi- 
lar, and  is  decisive  of  the  present  case.  In  Re»  v. 
Hampreston^  no  period  of  hiring  was  mentioned,  as 
iQ  this  case,  to  preclude  the  inference  of  its  being 
fer  a  year,  and  in  Rex  v.  J^irdirooke^  the  hiring  was 
aq>res8ly  for  the  year  round ;  so  that  they  afford  not 
any  anabgy. 

Lord  Ellekbobouoh  C  J.  I  believe  the  Court  do 
not  feel  at  all  disposed  to  usurp  the  province  of  the 
Comt  below,  as  to  the  statement  of  the  case ;  and  the 
observations  which  I  shall  make  will  be  founded  upofi 

M  %  Term  Rep^  453.  Jitx  t.  HewHon  Tw^. 
(0  i?a  T.  Btrdhmke^  4  Term  JRep,  S45.    JRix  t.  Ngmprestm^S  ^*rm 
*7. 105, 
{t)  ttix  Jr.  F§lkeslmiit  3  T§rm  Mtp.  505.    Rtx  v.  Bmr^s^  iHi.  497. 
{i)  Bmt.  S.  C.  66s. 
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the  t/iCU  as  stated  in  it  I  do  not  think  my  very  ma* 
terial  argument  arises  from  its  being  first  found  by  the 
sessionsy  that  th^  pauper  kt  himself  for  a  week;  b»- 
^use  that  is  explained  by  the  statement  which  feUowi. 
All  the  facts  are  to  be  taken  together  into  consideiw 
ation,  without  reference  to  the  precise  order  in  which 
tbey  are  found;  and  the  sessions  have  come  to  this 
conclusion  upon  them,  that  the  hiring  was  an  inde- 
finite hiring.  The  first  fact  stated  i^  that  the  pauper 
let  himself  by  the  week;  but  in  order  to  discover 
whether  that  was  intended  as  the  measure  of  time  for 
which  the  service  was  to  endure,  we  must  look  to  the 
context,  and  see  how  the  contract  was  determinable. 
We  find  then,  that  either  party  was  to  be  at  Uberty 
to  determine  it  by  giving  a  month's  notice.  Can  any 
one  say  that  it  is  a  weekly  hiring,  when  the  parties  were 
not  at  liberty  to  part  without  a  month's  notice?  I 
cannot  say  so.  What  then  is  the  efiect  of  a  month's 
notice?  It  does  not  follow  from  theno^  that  it  was  a 
monthly  hiring,  or  for  any  definite  number  of  days. 
Wherefore,  as  there  is  no  limited  period  of  duration 
to  be  assigned  for  the  service,  the  law  in  such  case 
implies,  that  it  is  for  a  year.  This  mode  of  consider* 
ing  the  case,  is  somewhat  strengthened,  if  we  advert 
to  that  which  the  sessions  have  added,  namely^  that 
th^  pauper  stated  that  nothing  pas»ed  between  him 
and  his  master,  as  to  his  being  hired  by  the  week, 
except  that  he  was  to  have  weekly  wages.  It  i^  there- 
fore, in  common  sense  and  fiur  intendment  a  hiring 
of  which  no  certain  portion  of  time  can  be  predi- 
cated for  its  duration,  and  is  consequently  a  general 
hiringi  which  the  law  says  is  a  hiring  for  a  year. 
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Baylet  J.  I  am  of  the  same  opinion.  Th«  Court 
do  not  interfere  with  fitcts  found  by  the  sessioni,  but 
we  take  it  for  granted,  that  the  sessions  could  not 
mean  to  find  as  a  feet,  that  there  was  a  Astinct  weekly 
hiring,  and  upon  that  to  submit  the  questionto  us,  wh^ 
ther  the  pauper  gained  a  settlement  by  service  under  it. 
It  would  be  to  impute  ignorance  to  the  sessions  to  sup- 
pose that  they  meant  to  put  any  such  question ;  and 
dierefore  we  apprehend  they  meant  to  submit,  whether 
there  was  a  hiring  for  a  year.  The  sessions  state,  that 
the  pattper  let  himself  by  the  week,  and  if  this  were  all, 
it  would  import  that  there  was  not  any  obligation  either 
on  the  master  or  servant  beyond  a  week;  but  the  case 
does  not  stop  here^  but  goes  on  to  state,  that  either 
party  was  to  be  at  liberty  to  part  at  a  month's  notice. 
Now,  if  there  was  to  be  a  month's  notice  before  the 
one  could  quit  or  the  other  dismiss  from  the  service, 
how  is  this  consistent  with  a  wecfkly  hiring?  This  point 
was  discussed,  and,  as  I  thought,  was  settled  in  Rex  v. 
'  Hamprestan,  that  the  requiring  a  month's  notice  is 
inconsistent  with  a  weekly  hiring.  It  has  been  utged, 
thit  we  ought  to  rgect  the  latter  part  of  the  case, 
bsesuse  it  is  evidence  only ;  but  I  do  not  agree  to  that, 
because  it  seems  to  me,  that  the  sessions  have  pur* 
posely  stated  it,  in  order  to  ask  our  opinion,  whether 
the  right  conclusion  be,  that  the  pauper  let  himself 
by  the  week.  And  if  we  look  at  the  evidence^  it  putft 
die^»se  out  of  doubt;  for  although  the  pauper  stated, 
thst  he  let  himself  by  the  Week,  yet  he  added  that 
nothing  passed  between  him  and  his  master,  as  to  his 
bong  hired  by  the  week,  except  that  he  was  to  have 
weekly  wages*  Now  if  that  were  so,  and  a  month's 
QOtioe  were  requir^  dus  was  not  a  weekly  hiring; 
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and  if  not  a  weekly  hiring,  then  there  was  no  definite 
period  assigned  for  its  duration,  and  it  becafiic  a 
general  hiring;  and  this  the  law  has  defined  to  be  a 
hiring  for  a  year.  I  consider  this  then  as  a  hiring  at 
weekly  wages  to  be  determined  by  a  monthly  notioe^ 
which  according  to  Bex  v.  HampresUm-  is  a  hiring  for 
a  yean 


Absott  J.  This  case  is  certainly  not  drawn  up 
with  the  usual  perspicuity  of  a  case  stated  by  the 
sessions^  because  it  states  evidence  of  the  &ct,  instead 
of  the  fiict  itself  which  ought  to  be  found.  If  upon 
a  case  stating  evidence  only,  this  Court  should  think 
the  oonclasion  which  the  sessions  had  drawn  from  it 
a  wrong  conclusion,  they  would  probably  deem  -  it 
better  to  send  back  the  case  for  revision;  but  where^ 
as  In  the  present  case,  the  conclusion  appears  to  be 
right,  it  would  be  useless  to  s^nd  it  down  again.  Kow, 
if  we  take  the  case  upon  the  pauper's  evidence,  it  seems 
to  me,  that  he  agreed  to  serve  for  55.  a  week,  and  that 
they  should  be  at  liberty  to  part  at  a  month's  notice; 
which  according  to  Rex  v.  Hampreskm^  and  the  reason 
of  the  thmg^  amounts  to  a  general  hiring.  It  is  plain, 
that  the  period  of  service  was  not  fixed  by  the  hiring, 
ihe  contract  was  not  confined  to  a  week,  for  there 
was  to  be  a  month's  notice;  neither  was  it  for  a  month, 
for  there  were  weekly  wages;  the  hiring,  therefore,  was 
indefinite,  and  it  now  is  too  late  to  deny  that  this 
is  a  yearly  hiring.  For  these  reasons,  I  thbk  the 
conclusion  of  the  sessions  was  right 


HoLROTD  J.    I  am  also  of  the  same  opinion,'  that 

the  sessions  came  to  the  proper  conclusion.  -  This,  as 

II  it 
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^  appears,  to  me,  was  a  general  hiring^  determinable  at 

^^y  period  by  a  month's  notice^  which  is  in  law  a  yearly 

'firing.  It  was  not  a  weekly  hiring^  because  of  the  month's 

i^otice^  nor  a  hiring  for  a  month,  for  then  it  would  have 

^n  determinable  only  at  the  completion  of  each  month's 

^^ice,  whereas  this  might  have  been  determined  at  the 

^•^iration  of   a   month's  notice^    without  regard  to 

'^^etlier  it  expired  at  the  month's  end  or  not    I  thinks 

^Weibre,  thai  the  findi|>g  of  the  sessions  was  right. 

Order  of  Sessions  confirmed,  (a) 


W   See  Hex  r.  JhdJcrbsU,  ante,  vol.  i 
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The  King  agaimt  W.  Yonge,  D.  D. 

TACOB  BANHAM  being  possessed  of  a  term  of 
years  in  certain  lands  situate  at  Ashfield  and  Tliorpe^ 
Si.  Peter's,  in  the  county  and  within  the  archdeaconry 
tSSijffblkj  in  the  diocese  of  NorXDich,  made  his  will,  and 
thereby  appointed  R.  Bixby  his  executor ;  and  after- 
wards, on  the  ist  Jidy^  1766,  died  within  the  archdea- 
conry ofSudbun/f  also  in  the  diocese  of  Norwich.  The 
executor  proved  the  will,  in  the  archdeaconry  court  of 
Sudbury,  and  obtained  probate  there,  and  assigned  the 
ssid  terra  to  G.  JR,  who  afterwards  sold  and  conveyed 
the  same  to  one  D.  Birkett  s  and  the  said  D.  Birkett, 
for  the  perfecting  his  title^  and  in  order  thereto  for  ob- 
taining letters  of  administration,  with  the  will  annexed, 
in  the  cousistorial  and  episcopal  court  of  the  Bishop  of 
Voranchj  appeared  before  the  defendant,  being  chancel- 
lor, vicar-general»  and  official  principal  of  the  sai^ 
14 


Saturdau 
Mvf  iSth. 

Probate  in  the- 
conrt  of  the 
Archdeicon  of 
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Bishop  granted' 
lull  power  to 
prove  the  wilU 
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deceased  withta 
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conry, was  held 
20od»  the  test- 
ator having 
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conry \  al- 
though he  was 
possessed  of  a 
term  of  years 
in  lands  lying 
within  another 
archdeaconry 
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I  Si's.         hhhap  at  the  said  coart,  and  prayed  that  the  commis* 
■  Betty  fp9  the  archdeaconry  o( Sudbury  might  be  monished 

i^aimst  to  tranemit  the  original  will  of  Banham  to  the  judge  of 
the  bishop's  court,  and  to  leave  it  there  for  the  purpose 
of  having  administration  granted  to  a  nominee  of  the 
laid  D.  Birieit. 

The  defendant  having  refused  to  grant  the  said  mo- 
nitiody  a  mandamus  to  grant  the  same  was  issued  to  him 
reciting  aH  these  iacts,  and  alleging  that  the  arch- 
deaconry court  of  Sudbury  had  no  jurisdiction  to  grant 
the  said  probate,  but  that  the  same  belonged  to  the 
coDsistorial  and  episcopal  court  of  the  Bishop  of 
Norwich. 

To  this  the  defendant  returned,  that  the  will  was 
brought  into  the  court  of  the  Reverend  Jouph  Jtweil, 
then  commissary  for  the  archdeaconry  of  Sudbury^  and 
that  the  said  court  had  power  to  grant  probate ;  for  that 
on  the  loth  of  Dec&mber^  ^TSS*  ^^^  ^^^^  bishop  of 
Normich^  by  deed-poll,  appointed  the  said  J,  A.  to 
be  commissary,  and  granted  fiill  power  to  prove  the 
wills  of  all  persons  deceased  within  the  said  archdea^ 
conry  otSudburyy  (the  last  wills  of  noblemen,  esquires, 
clergymeh,  and  beneficed  persons,  and  others,  witiiin 
the  archdeaconry  aforesaid,  who  should  of  their  own 
accord  desire  to  codie  to  the  bishop  and  vicar-general 
excepted,)  which  appointment  was  duly  confirmed 
by  the  dean  and  chapter  of  Norwich.  That  J.  ^•,  by 
force  of  the  said  appointment,  became  possessed  of  fiiU 
power  to  grant  probate  and  administration  (with  the 
exceptions  in  the  deed),  as  fully  to  all  intents  and  pur- 
poses as  the  same  could  or  might  be  granted  by  the 
consistorial  and  episcopal  court  of  the  Bishop  of 
Norwich.  That  J.  Banham^  after  the  said  appointment, 
W!n|t  resident  within  the  archdeaconry  ofSudbury^  and 
14  not 
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^^  being  a  noblem&iiy  eequire,  clergymen,  or  beneficed         1816- 
'^^'^n,  died  within  the  same  arehdeaconry,  to  wit,  at      ^hc  Kmo 
^*^;  that  his  executor  not  desirini;  to  proceed  be-         «x«'«» 

^^  ^he  bishop  and  his  Yiear-general,  obtained  probate 

^  die  will,  in  the  court  of  the  said  J.  A.  $  and  the 

^urn  allq;ed,  that  the  probate  was  as  valid  in  law,  as 

'^  had  been  granted  by  the  Yicar«;general  in  the  said 

***^stotial  and  episcopal  court;   that  the  said  court  of 

^  archdeaconry  of  Sudbury  had  possession  of  the 
^'^al  will;  and  denied  that  the  defendant  had  autho* 
^^  issue  a  monition,  &c« 

^chardson  took  exception  to  this  return,  that  b^ 

the  general  rule  probate  is  to   be  granted  by  the 

ordinary  or  his  proper  officer,  who  are  armed  with 

competent  authority  to  enforce  the  jurisdiction  with 

which  they  are  invested,  and  to  compel  probate  for  the 

benefit  of  all  parties  interested  under  the  wilL     For 

which  purpose^  the  ordinary  or  his  proper  officer  may, 

if  the  executor  refuse  to  come  in,  issue  a  monition  to 

him,  which  if  the  executor  disregards,  they  may  issue  a 

commission  to  collect  the  goods  of  the  deceased.    From 

all  which  it  is  plain,  that  the  officer  entitled  to  grant 

probate  must  be  such  as  has  authority  over  the  district 

where  the  property  of  the  deceased  lies,  odberwise  he 

cannot  have  the  means  of  enforcing  probate ;  and  thtji 

<»nsdtutes  the  distinction  between  the  powers  of  the 

ordinary  and    archdeacon   in  this,  respect,   the  one 

^^^  restriuned  to  the  archdeaconry,  die  other  bring 

general  over  the  whole  diocese.   It  fellows  then,  that  as 

^^  commissary  for  Sudbury  could  have  had  no  power 

^  sei^e  a  te#m  of  years  in  lands,  which  lie  not  in  liis 

trchd^i^conry,  he  conld  not  be  the  pr<qf>er  officer  to 

^^t  probate  in  this  case. 

Per 
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Per  Curiam.  The  appointmeot  of  the  bishop,  as  it 
r^ards  the  power  of  the  commissary  to  prove  wifls^ 
arms  him  with  episcopal  authority  for  that  purpose. 
The  grant  of  the  power  attracts  to  it  all  the  means  by 
which  the  power  can  be  exercised*^  The  commissary  is 
.bishop  for  the  purpose  of  proving  such  wills  as  he  is 
authorized  by  the  grant  to  prove. 

Return  confirmed. 

Scarlett  and  Robinson  were  to  have  supported  the 
return. 


Mmdag,  ^  Hentig  aod  Anotber  against  Stanifoeth* 

May  aoth.  ^ 

Where alicenee  HTHIS  case  was  argued  on  a  former  day  in  this  term^ 

Tiid  Sisunncc  by  the  Attomey-Generalj  Gaselee^  and  F.  PoUock, 

Mh^o  ^HM,  for  the  plaintifits ;  and  by  Scarlett  and  BamemaU,  for  the 

ottVods  the  defendant.    The  case  of  Oom  v.  Bruce  la)  was  mainly 

produce  of 

ibuiM,  on  botrd  relied  on  for  the  plaintifis;  and  those  of  Andree  v. 

ft  S'wtduh  thipt 

hot  the  ship  Fletcher  {b\  Morck  v.  Abel  (c),  Lubbock  v.  Potts  (d)y 
^^i'^bdfo^the  Toultnin  v.  Anderson  (e),  Come  r.  Barier  (f),  Van^ 
ihe^Hcfiw^to'  *^^^^^  ^'  Halhed{g),  for  the  defendants. 

be  ohtiined  *  CuT.  adv.  VuU. 

reaohed  the 

agcnt»  the  v 

letter  hwing  Loj.j  Ellenborough  C.  J.  on  this  day  delivered 

been  delayed  ^ 

by  contrary     .  the  judgment  of  the  Court.     This  was  an  action  for 

wind*  beyond  ,.,  .,  .ti 

the  usual  time,  money  had  and  received*  to  recover  back  the  premium 
was  obtained      that  had  been  paid  on  a  policy  of  insurance.    The 

two  days  after- 
wards, and  the  insurance  eflecteil  subsequently  to  that ;  Held  that  though  the  voyage 
was  in  its  inception  illegal,  being  contrary  to.iaCtfr.  s.  cxS.  u%^  nevcnhelcss  the 

atsvred  might  recover  back  the  premium. 

.    (d)  i2^tf;/,  Mj.        (^)  3  r^rrm  ie<^.  ft^        (c)  zJhu&  ^mII.  ^. 

{tf)  7  /:«!/,  449-         »  I  7auxf.  aa;.  (/)  ^«/r,ToLiv.x6. 

(♦)  1  Ecu,  4^7.  ». 

cause 
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tause  was  tried  before  me  at  Guildhatt^  and  the  facts,         lole. 
as  stated  by  the  plaintifis'  counse],   and  which  were  .     Hsmtio 
admitted  without  prool^  were  these:   The  policy  was    ^jJ^u^ra. 
dated  on  the  20th  of  November^  and  was  on  goods  at  and 
from  Riga  to  Hull.     The  ship,  which  was  a  SeoedisA 
ship,  was  chartered  for  the  voyage;  and  by  the  terms 
of  the  charter-party  a  British  licence  for  the  voyage  was 
to  be  procured.     On  the  3d  of  September  a  letter  was 
writtei)  and  sent  from  lUga  to  the  agent  of  the  assured 
in  England,  directing  him  to  procure  a  licence  and  to 
effect  insurance.      The  letter  was  delayed  beyond  the 
usual  time  by  contrary  winds,  and  was  not  received 
till  the  5th  of  October,    On  the  7th  of  October  a  licence 
was  obtained.     The  ship  sailed  from  Riga  on  thq  3d. 
It  was  objected,  that  this  was  an  illegal  voyage,  by  the 
Stat.  la  Car.  2.  c,  18.  s.  8.,  the  ship  being  Swedish,  and 
the  goods  the  produce  of  Russia,  and  that  the  plaintiff 
hmgparticeps  criminis,  could  not  recover  back  the 
premium.    A  verdict  was  taken  for  the  plaintifl^  with 
liberty  to  the  defendant  to  move  to  set  it  aside  and 
enter  a  nonsuit.    Such  a  motion  was  accordingly  made, 
and  a  mle  to  shew  cause  granted,  and  the  matter  has 
been  argued.     Upon  consideration,  we  think  the  plain- 
tiff it  entitled  to  recover  back  the  premium,  on  the 
principle  of  the  decision  of  Oomv.  Bruce,   12  Easij 
225.   The  objection  is,  that  the  contract  was  illegal, 
di^Toyage  insured  being  for  the  conveyance  of  Russian 
^ommoiitieB  from  Russia  to  England  in  a  Swedish  ship, 
and  so  contrary  to  the  navigation  act,  12  Car.  2.  c.  18. 
^  8*9  and  that  the  plaintiff  being  particeps  criminis 
cannot  recover  back  the  money  paid  on  the  ill^^  con- 
juration.    But  before  the  time  of  this  insurance,  a 
<  ^tute  had  passed,  enablmg  his  majesty  to  l^Iize  such 

a  voyage 
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1816»  a  voyage  by  licence,  and  in  fact  a  licence  bad  bcs^x 
■  '  ■  granted  before  the  policy  was  effected,  though  not  unt3 
^aiust  four  days  after  the  ship  sailed,  the  ship  having  sailed  on 
STANiroRTK.  ^^  ^j  OcttAerj  and  the  licence  being  dated  on,  and 
expressly  made  to  be  in  force  from  the  7th  of  that 
month.  The  ship  having  sailed  before  the  licence  was 
granted,  it  has  been  decided^  and  rightly  so^  that  the 
policy  was  void.  No  risk,  therefore,  was  ever  incarred 
by  the  underwriter,  and  if  he  can  retain  the  premium, 
he  will  retain;  it  for  nothing.  But  though  the  licence 
was  not  actually  qbtained  until  the  7th  of  October^  it 
was  always  in  the  contemplation  of  the  parties,  tliat  a 
licence  should  be  obtained;  the  charter-fiarty  provides 
for  it,  and  a  letter  directing  it  to  be  obtained  was  sent 
from  lUga^  on  the  3d  of  SepUmber^  whijdi,  accord- 
ing to  the  ordinary  course^  might  be  expected  to  have 
arrived  in  England  in  time  for  a  licence  to  be  procured 
before  the  3d  of  October^  the  day  of  the  ship's  departure. 
If  the  licence  had  been  obtained  before  the  ship's  de* 
parture,  the  voyage  would  have  been  legal.  The  plain- 
tiff  residing  abroad  had  reasonable  ground  to  suppose, 
that  the  licence  would  be  obtained  before  the  ship  sailed : 
he  conten^lated  a  l^gal  and  not  an  ill^;al  voyages  Hk 
agent  in  England  knew  that  the  licence  was  obtained, 
but  was  ignorant  of  the  tihie  of  th^  ship's  departure  | 
he  also  contemplated  a  legal  and  not  an  illegal  voyi^. 
The  illegality  depended  upon  a  fiict,  viz.  the  posterioriQr 
of  the  licence  to  the  ship's  departure^  which  was  not 
known  to  the  parties,  and  was  contrary  to  the  opinion 
and  expectation  that  the  plaintiff  might  reas(«iably  en- 
tertain. In  this  respect,  the  present  case  is  in  principle 
the  same  as  Oom  v.  Bruce  j  there  the  i]l^;ality  of  the 
voyage  arose  out  of  the  commenoemeBt  of  hostilities  on 

the 
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the  part  of  Bussioj  which  was  a  fact  unknown  to  the        1916. 
plaintift  when  they  effected  the  policy.     It  was  urged        — — - 
in  argument,  for  the  purpose  of  distinguishing  the  two        agnnsi 
cases,  that  here  the  voyage  was  prima  facie  illegal,  be- 
cause a  licence  was  necessary  to  legalise  it.     But  there 
is  nothing  of  illegality  apparent  on  the  face  of  the 
policy^  and  as  far  as  the  plaintiffs'  knowledge  of  the 
facts,  coupled  with  the  circumstance  of  the  expected 
licence,  appears  to  have  extended,  he  had  a  right  to 
suppose  that  the  voya^^e  would  be  legal :  there  was  no 
illegality,  apparent  to  him  or  to  his  agent.    We  think, 
therefore^  that  this  distinction  does   not    exist.     But 
the  case  is   plainly  distinguishable  from  all  the  cases 
cited  on  the  part  of  the  defendant,  wherein  the  return  . 
of  premium  was  called   in   question.     In    Toulmin  v. 
Ander$ofh  i  Taunton^  227.,  no  question  on  the  return 
of  premium  was  ever  made.     In  all  the  other  cases 
dted  the  voyage^  were  illegal;  and  there  was  not  in 
any  one  <^  them  any  state  of  facts   either  actually 
sxistiDg  or   supposed  to  exist,   that  could  render  it 
IqpL    In  tbe  present  cas^  a  state  of  facts  was  sup- 
posed to   exist,   and   reasonably  so  supposed,  under 
which,   if  the  expectation  of  the  parties  had   been 
realised,  the  voyage  would  have  been  l^gaL     Unfbrtu- 
Ditely  for  the  plaintiff  his  expectation  was^  disappointed^ 
sod  he  lost  the  benefit  of  his  insurance;  but  he  con- 
templated a  legal  voyage  and  a  legal  contract   And  we 
think,  therefore^  (hat  he  is  not  a  party  to  a  violation 
of  the  law,  and  is  entided  to  recover  back  his  pre- 
mium, as  money  paid  without  any  consideration. 

Rule  to  be  discharged. 
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1616. 


Mwday,  Doe,  on  the  Demise  of  Chattaway,  against 

Smith  and  Wife. 

Deueofihe    T7JECTMENT.     At  the  trial  before  BayleyJ.^  at 

interest  of  all        -Li    ,        •  *  \»       r 

mj  land  pro-  the  Jvarwickskire  assizes,  there  was  a  verditt  for 

hoaies.  bank  the  plaintiff  Subject  to  the  opinion  of  the  Coart  upon 

.^'iSh'i'  the  following  case: 

ing  "»yjj«*»*»t         JqAh  Bussell  being  seised  in  fee,  of  the  premises  in 

and  after  her  quastion,  bv  his  will  dated  the  20th  J^,  1 8oo,  de- 

demtte  to  my        ^  -i  ▼  • 

brother  fT,  for  vised  as  fbJlows.  (a)     <*  Item,  after  my  demise,  I  be- 

cotl  fall,  or  de^  ^  queath  to  m  J  wife  the  interest  of  all  my  land  property, 

oMbe  altatrf  ^*  whether  houses,  bank  stock,  or  cash,  after  the  dis- 

dS^^ntom  "  charging  my  lawful  debts.    Item,  after  the  demise 

fitter  c.'«/i-  .  €t  of  niy  wife^   I  bequeath    to    my  brother    WiXam 

utifyi  to  go  in 

heirship  for        «  EusseU  during  his  natural  life,  but  not  to  cut,  fall, 

ever:"  Held  ,  •  .  <•     , 

that  the  real       '*  or  any  Way  destroy  any  thing  of  the  estate^  nor 

^t*iRty*toth!r    '* mortgage  one  farfiting   the    said    tide;    and    one 

hdJofTin""*     "  *W"i°«  ^  I  likewise  bequeath  to  his  son  miUam: 

f^^  *<  and  after  the  decease  of  my  brother  William  afbre- 

^  said,  I  bequeath  into  my  sister^s  Cbattaway  family^ 

<*  to  go  in  areskife  for  ever;  and  the  interest  of  seven 

*<  hundred  pounds-  three  per  cent  consals  Bank  stock, 

<<  I  bequeath  to  Lydia  Grant  during  her  natural  life« 

<<  after  the  decease  of  L.  Grants  I  bequeath  among  my 

w  sisters  Ann  Coxj  Mary  Carpenter^  and  Sarah  Chat- 

«<  Utwmfy  and  if  either  the  above  should   be  decast, 

<*  my  wis)i  is,  that  the  shares  should  go  to  my  sister's 


(<)  The  language  and  ipelling  of  thisiwill  are  strictly  preaerved, 
it  being  a  material  coniideration  that  thii  was  the  will  of  an  Illiterate 

testator. 

<«  Chatia^ 
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^^  Chattaway  family."  And  the  testator  appointed 
his  wife  ai^  another  his  executors.  The  testator  died ; 
Ills  wife  also,  and  William  his  brother,  who  survived 
him,  are  both  dead.  The  lessor  of  the  plaintliF  is 
the  eldest  male  of  the  eight  children  of  the  testator's 
sister  Chattaviaj/y  whose  family  are  mentioned  in  the 
will,  and  the  defendant's  wife  is  one  of  the  said  chil- 
dren, by  the  same  &ther.  The  testator's  sister  Chat' 
Urwajf  is  still  living. 

And  the  question  was,  whether  under  this  devise^ 
<^  into  his  sister  Chatta^j/^  family  to  go  in  heirship  for 
**  ever,"  the  lessor  of  the  plaintiff,  as  eldest  son,  was 
entitled  to  the  entirety,  or  whether  all  the  children  of 
the  testator^  sister  Chatttmay  were  equally  enlided. 


427 
1816. 


Bob,  dem. 
Chattawat, 

•gainii 
Smith. 


Catberdy  for  the  plaintiff  argued,  that  he  was  en- 
tided  to  the  whole  in  fee.  He  cited  Bamez  v.  Patch  (a), 
to  shew  that  by  the  devise  to  her  family  the  testator's 
sister  'Chattaemay  was  herself  excluded  from  any  in- 
terest. And  upon  the  principal  point,  he  relied  on 
Chafmari%  case  (6),  as  recognized  by  Lotd  Hdbart  in 
Counden  v.  Gierke  (t),  that  **  if  land  be  devised  to  a 
stock,  or  family,  or  houses  it  shall  be  understood  of  the 
Hq'i^  principal  of  the  house."  So  in  Crossly  v.  Clare  {d) 
the  Court  took  the  distinction  between  a  devise  to 
<<  descendants,'*  or  <<  relations,"  which  comprehends  se- 
veral; pmA  a  devise  to  the  stock  or  family,  where  it  is 
confined  to  the  bead.  And  in  Wright  v.  Atkyns  {e) 
the  l^Iflster  of  the  Rolls  saw  no  reason  to  dissent 
from  (^sgmiah's  case,  as  recognized  by  Jjord  Hobart 


(«)  8  res-  604. 


(*)  Dyer,  333. 
{e)  17  res.  a6i. 


ic)ffob33' 


in 
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in  Couftden  v.  Ckrke.    From  all  which,  it  appears, 

that  if  Ais  ^ad  been  a  devise  to  the  <<  family,"  without 

Chattawat,    more^   it  would  have  passed  a  fee  to  the  lessor  of 

sil^.        plaintiff;  i  fsrtiori^  where  the  testator  has  added,  «  to 

go  in  heirship  for  even" 

# 
Ada$nsy  contr^  did  not  deny  the  authority  of  (^ap- 
man's  case;  nevertheless,  he  said,  that  the  word 
**  family"  did  not  so  necessarily  import  the  head  of 
it  as  to  be  incapable  of  a  more  general  meaning, 
if  such  should  be  the  intention  of  the  tesutor;  and 
accordingly  in  Maclercik  v.  Bacon  (a),  'and  Cnamfs  v. 
Cclman  (&),  it  actually  received  the  larger  construction 
now  contended  for«  This  was  a  mixed  devise  of  real 
and  personal  property,  and  both  were  intended  to  pass 
in  the  aame  way.  So  in  Pyd  v.  P]^  (c),  the  devise 
was  of  real  and  personal  property  to  the  nearest  re- 
lations; and  it  was  decreed,  that  it  passed  to  the  three 
rdations  who  stood  in  the  nearest  degree.  In  like 
manner  in  Barnes  v.  Patehj  upon  a  devise  of  the  same 
description  to  A*  and  A's  families,  all  the  children 
were  allowed  to  take.  That  the  testator  did  not  in* 
tend  the  land  to  pass  to  his  sister  ChaUam(^%  heir 
is  plain  from  this  consideration;  that  thereby  it 
might  have  passed  to  his  brother  Wifliam^B  son,  to 
whom  be  had  given  a  shilling.  And  if  the  construe- 
Uon  contended  for  by  the  plaintiff  should  hold,  it 
will  follow,  that  the  same  words  will  have  a  diflferent 
sense  given  to  them  in  different  parts  of  this  will;  for 
there  can  be  no  doubt  that  under  the  bequest  of  the 
shares  of  stock  to  his  sister  ChaUenxn/B  fiunily,  all 

(a)  s  ^«-  X59-.  (^)  9  ^^f'  2^9'  (0  »  ^«.  335- 

the 
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the  children  would  take.      For  the  sftke,  therefore^  J816# 

of  unity  of  construction,  if  there  were  nothing  else^  ^ 

^                                                                             o          '  Doe,  dero. 

the  heir  shall  not  take  the  real  estate.  Cbattawavi 


agattui 
SlftlTH, 


Casberd,  in  reply,  denied  that  the  devise  to  his  sister 
Chaftaway&  family  was  a  mixed  one  of  real  and  per-^' 
sonal  property,  it  being  a  devise  of  the  same,  and  no 
more  than  what  the  testator  had  previously  given  to 
his  brother  William  for  life,  which*  was  plainly  no 
more  than  the  realty,  because  he  was  prohibited  from 
cutting,  felling,  or  destroying  the  estate. 

Cur,  adv.  mU, 

Lord  Ellenborough  C.  J.  on  this  day  delivered 
the  judgment  of  the  Court.  This  case  arises  upon  the 
veiy  imperfect  will  of  an  illiterate  testator.  The 
question  is,  whether  the  premises,  for  which  the  eject- 
ment was  brought,  are  upon  the  construction'  of  the 
will  given  to  the  lessor  of  the  plaintiff  as  the  eldest 
son  of  his  mother  Sarah  Ckaitawaj/^  or  whether  they 
are  to  be  divided  between  him  and  his  seven  brothers 
and  sisters.  It  is  admitted,  that  in  general  by  the 
devise  of  an  estate  of  inheritance  in  land  to  a  family, 
*lhe  eldest  son,  as  being  the  heir  and  representative  of 
the  family,  shall  take  the  whole,  according  to  the 
opinion  of  the  judges  in  Chapmanh  case,  Z>ya-,  333., 
recognized  by  Lord  C.  J.  Hoba'rt  in  Counden  v.  Clarke^ 
Hob.  23*9  by  Sir  Thomas  Clarke  in  Crossley  v.  Clare^ 
Amb.  297.9  and  acted  upon  by  the  present  Master  of 
the  Rolls  in  JVright  v.  Atkins^  17  Fez.  Jun.  255.  But 
it  was  argued,  that  a  different  rule  ought  to  prevail  in 
this  particular  case,  for  two  reasons ;  first,  because  this 
!  is  alleged  to  be  a  gift  of  real  and  personal  property 

I  VouV.  K  mixed 
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181&        xnized  together ;  and  secondly,  became  there  is  hi  the 
"~"^        flame  will  another  dause  bequeathing  some  personal 
CvATTAWATi .  property  in  the  contingency  therein  mentioned  to  the 
S^jo,        same  family;  which  would  be  devisable  among  all  the 
diildren  of  the  testator's  sister;. and  it  is  contended, 
that  the  same  word  <<  family/'  used  in  di£ferent  parts 
of  the  same  will,  must  in  every  instance  in  which  it 
occurs  denote  the  same  description  of  persons.    The 
word  fiunily  does  not  always  and  necessarily  mean  the 
eldest  male.     A  bequest  of  personal^  alone,  to  a 
fiunily,  will,  according  to  the  authorities  cited  for  the 
defendant,  be  construed  a  gift  to  all  such  of  the  fiunily 
as  would  in  the  case  of  intestacy  be  entitled  to  take 
under  the  statute  of  distributions;  and  in  the  case  of 
M^Laroih  v.  Bacon^  5  Vez.  Jim.  159.,  the  husband 
was  included  in  the  word  &mily,  under  very  peculiar 
circumstances.    Tlie  only  decision  in  fiivor  of  the  par^ 
tition  of  a  mixed  fimd  is  the  case  of  Pyd  v.  iy^ 
X  Vez.  335.,  wherein  Lord  Chancellor  Hardwicke  held 
the  word  **  relation"  to  be  nomen  coUectivumf  and  distri- 
buted a  mixed  iund  among  several  persons.     But  it  is 
observable  that  there  the  gift  was  to  the  nearest  re- 
lation of  the  name  of  PyUi  and  as  there  were  several 
of  that  name  in  equal  degree^  the  Lord  Chancellor 
considered  that  the  will  would  have  been  void  for 
uncertainty  if  he  should  hold  the  words  to  denote  one 
person  only.    We  are  of  opinion,  however,  that  the 
devise  now  in  question  relates  to  knd  only.     The 
meaning  of  the  testator  is  very  ill  explamed.    By  the 
first  clause,  a  life-interest  in  the  whole  property,  real 
and  personal,  is  given  to  the  wife.    The  gift  into  the 
fiunily  of  his  sister  ChaUcmy  is  of  a  remainder  after 
the  deaths  not  only  of  his  wif^  but  also  of  his  brother 

WUUanH 
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WiUuimf  and  the  sabject  of  it  is  only  what  is  previously  1816* 
giTCQ  to  the  brother  William  for  life.  The  predse  ■*^" 
subject  of  the  devise  to  his  brother  William  is  not  Cbattawat^ 
mentioiied  in  terms,  but  the  restriction  not  to  cut,  fidl,  ^triu 
or  any  ways  destroy  any  thing  of  the  estate  not  mort- 
gage^ on  forfeiting  the  titles  seems  wholly  inapplicable 
to  personal  property,  and  so  likewise  do  the  words 
<^  to  go  in  heirship  for  ever;"  and  the  bequest  of  ^ooL 
three  per  cent,  consolidated  bank  annuities,  which 
oocntB  in  a  later  part  of  the  will,  i^pears  to  be  in- 
tended to  take  efiect  only  after  the  death  of  the  testator^s 
widow,  and  not  after  the  death  of  her  and  the  testa- 
tor^* brother  WiOiami  and  if  it  be^  then  dearly  die 
danss  immediately  following  the  gift  to  his  wi^  cannot 
comprise  all  the  property  previously  given  to  the  wife. 
For  these  reasons  we  think  the  real  estate  only  passed 
to  the  testator's  brother  WiUiam^  and  in  remainder 
into  the  Cunily  of  his  sister  Chattaaxiy.  And  upon 
this  cttiBtmction,  the  reasoning  and  authorities  relat- 
ing to  mixed  property,  become  inapplicable  to  the 
pieseot  case.  And  the  second  objection  is  reduced 
only  to  this,  viz.  that  two  difterent  meanings  will  upon 
this  construction  be  given  to  the  word  **  family*'  in 
two  distinct  clauses  in  the  same  will.  We  think  there 
is  no  weight  in  this  objection.  The  use  of  the  same 
word  in  di£ferent  senses,  when  applied  to  different 
subjects,  is  a  inatter  of  very  frequent  occurrence,  not 
only  in  conversation,  but  also  in  writing.  It  is  indeed 
one  great  and  common  source  of  obscurity.  But  we 
are  warranted  in  saying  that  a  different  meaning  may 
be  given  to  the  same  word,  with  reference  to  real  and 
personal  property  in  a  will,  by  the  opinion  of  Lord  ^ 
Macclesfield  in  Forth  v.  Chapman^  i  P.  Wms*  663.,  at  the 
K  2  end 
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i816.        ^d  of  the  report,  with  reference  to  different  daases, 
— —        and  of  Lord  Hardwicke  in  Sheffield  v.  Lord  Orrery^ 
CullrA^Ay,    3  -4^*.  288;    Lord  Hardwicke  immediately  adverting 
Imitv.        ™^  recognizing  the  construction  of  Lord  Macclesfidd 
on  this  very  subject  in  Forth  v.  Chapman^  and  in  the 
Earl  of  Stafford  v.  Buckley^  2  Fez.  i8o.,  with  reference 
even  to  one  and  the  same  clause.    In  the  case  of  Doe 
V.  Ooer  and  Others^  i  Taunt.  267.,  Seijeant  Hej/wood^ 
in  the  course  of  his  argument,  refers  to  a  case  in 
Chancery,  in  the  following  manner :  —  «*  3d  Jtdy  1 732. 
By  the  Master  of  the  Rolls  under  a  limitation  to  the 
fiunily  of  J.  &,  the  real  estates  descend  to  the  heir  at 
law,  the  personal  estate  goes  to  the  next   of  kin. 
]^S.  note    probably  of   the   late  Mr.  Cor,  but  the 
decree  of  that  day,  upon  search,  has  not  been  found." 
The  present  Master  of  the  Rolls  notices  this  citation 
in'  Wright  v.  AtiinSf    17   Ves»  Jun.  255.     If  such 
a  decision  took  places  it  would  be  a. direct  authority 
in  favor  of  the  present  plaintiff,  even  if  the  particular 
clause  in  question  comprized  personal  as  well  as  real 
estate.     It  may  also  be  remarked,  that  the  language 
of  the  two  clauses  is  not  precisely  the  same.     The 
contingent  shares  of  the  700/.  stock  are  directed  to  go 
to  his  sister  Chattawat^s  family,  but  the  remainder  of 
the  real  estate  is  bequeathed  into  his  sister  Chattccxajf^ 
family,  and  with  the  additional  words  to  go  in  heir- 
ship for  ever,  which  denote  the  course  of  inheritance 
in  land  at  the  common  law,  viz.  to  the  elder  and  more 
worthy  of  blood.     We  are  of  opinion,  therefore,  that 
the  verdict  is  right,  and  that  the  postea  must  be  de- 
livered to  the  plaintiff. 


in  THE  Vttrv^ikrk  Yj^a*  ov  OEORGE  III. 


The  King  against  Thomas  Smith.  Wtia»s^, 

May  ftod. 

^MTTH  was  convicted  before  two  justices  of  the  Two  justices 

county  of  Middlesex,  for  conveying  at  one  dme  ft  "n?e? iTaa. 

larger  quantity  of  gunpowder  than  allowed  by  law,  ^^3^^*;^^^^ 

and  upon  a  certiorari  to  remove  the  record,  the  same  fciture  of  gun- 

powder  unlaw- 

was  returned  mto  this  court;  and  stated,   that  on  the  fully  conveyed 
2otli  of  November  in  the  fifty-sixth  year  of  the  King,  at   idzingThT'* 
the  Thames  police  office^  &c.,  one  John  Gotty,  a  Thames  ""^litin  ^"^ 
police  surveyor,  in  his  proper  person,  came   be£bre   nj"»t  shew  that 
J.  H.  and  J.  L.,  being  two  of  his  majesty's  justices,  &c-,    '^^om  it  is  ad- 
and  then  and  there  gave  the  said  justices  to  under-   person  who 
stand  and  be  informed,  that  one  T  Smith  did,  on  the   Jd^ud^d  t^*"* 
17th  of  November^  in  the  said  year,  convey  in  a  certain   ^n^*'h!r*e?ied 
vessel  by  water,  to  wit,  in  a  boat  called  the  "  Thomtss   the  same,  with- 
and  Ann^*  on  the  river  Thames  at  Blackmail^  in  the    ioiuffident. 
said  county  of  Middlesex,  a  c^^tain  quantity  of  gun- 
powder, to  wit,  twenty-five  barrels  and  forty-nine  half 
barrels,  containing  together  and  in  the  whole  4900  lbs. 
weight  of  gunpowder  pr  thereabouts,  all  the  said  gun- 
powder not  being  then  and  there  in  barrels  close 
joined  and  hooped,  and  so  secured  that  no  part  of  the 
said  gunpowder  could  be  scattered  in  the  passage,  and 
all  the  said  gunpowder  not  being  then  and  there 
covered  with  raw  hides  or  tarpaulins,  to  wit,  one  of 
the  said  barrels  and  three  of  the  said  half  barrels  then 
and  there  being  without  a  head  at  one  of  the  ends 
thereof,  and  one  other  of  the  said  half  barrels  being 
without  a  head  at  both  the  ends  thereof;  and  the  said 
boat  not  being  a  vessel  with  gunpowder  on  board  im- 
ported from,  or  to  be  exported  to  any  place  beyond  the 
K  S  sea. 


IM  CASES  IN  EASTER  TERM 

1816.        aesif  or  going  coastwise^  against  the  fonn  of  the  statute 

rjT^        in  such  case  made  and  provided ;  whereby  and  by  force 

'  i^mnst        of  the  statute  in  such  case  made  and  provided,  the 

SMITBt 

said  71  Smith  had  forfeited  all  the  said  gunpowder,  and 
also  the  barrels  containiiig  the  same*  And  thereqpon 
the  said  John  OoUy  prayed  the  judgment  of  the  said 
justices  in  the  premises,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  that  the 
said  T.  Smith  might  be  summoned  to  answer  the  pre- 
mises, and  make  bis  defence  thereto  before  the  said 
justices.  And  the  record  then  set  forth  the  de&ndanf  s 
appearancs^  and  that  he  pleaded  not  guilty*  And  the 
only  evidence  stated  as  to  the  seizure  was  this^  **  that 
the  said  J.  Gotty  went  an  board  the  vessel  in  iMch  the 
gunpowder  laasy  and  that  he  lefi  a  man  in  charge  ^ 
herl*  Whereupon  the  justices  adjudge  that  4900  lbs. 
weight  of  gunpowder,  being  all  the  said  gunpowder 
so  conveyed  as  aforesaid,  and  the  barrels,  to  wit^ 
twenty-five  barrels  and  forty-nine  half  barrels,  in  which 
the  same  was  contained,  are  and  is  forfeited,  and  to 
be  disposed  of  according  to  the  form  of  the  statute  in 
«och  case  made  and  provided;  that  is  to  say,  to  the 
use  of  the  aforesaid  Mm  Ootty,  the  person^ho  seiaad 
the  same. 

And  now  it  was  moved  by  Lowes  to  quash  this  con- 
viction,  for  the  following  exceptions;  first,  that  the 
justices  had  no  jurisdiction;  for  by  stat  12  6. 3.  c.  6u 
5.  a6.,  <<  all  penalties  created  by  that  act  are  recover- 
able before  two  justices,"  &c»;  but  the  clause  goes  on 
t6  enact,  that  <<  one  moiety  of  each  penalty  diall 
belong  to  his  migesty,  and  the  other  to  the  informer 
prosecuting,''  &c»;  so  Ibat  it  is  plain  that  thf  penalty 

here 
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here  intended  is  a  money  penalty  alone.  But  the 
1 8th  section,  which  authorizes  the  seizure  of  gun- 
powder unlawfully  conveyed,  creates  no  penalty,  but 
forfeits  the  same  on  conviction  of  the  ofienders;  and 
this  gives  no  power  to  two  justices  to  proceed  to  such 
conviction.  Secondly,  it  is  not  stated  either  in  the 
information  or  evidence  that  J.  Goth/  was  the  person 
who  seized  the  gunpowder,  for  want  of  which  the 
Court  cannot  know  that  he  was  the  person  to  whose 
use  the  seizure  ought  to  be  adjudged.  Its  being  stated 
in  the  adjudicating  part,  that  the  gunpowder  is  for- 
feited ^<  to  the  use  of  J.  6.,  the  person  ix>ho  seized 
the  same^  will  not  supply  the  omission* 
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And  for  this  exception,  though  it  was  contended  by 
Gftnuy,  that  it  was  enough  to  shew  by  the  information 
that  what  was  done  was  unlawful,  the  Court  quashed 
the  conviction ;  because  the  justices  have  no  jurisdio 
tion  to  adjudge  a  forfeiture  of  the  things  unless  upon  a 
seizure;  and  for  this  purpose  it  should  be  made  to 
appear  to  the  Court  that  there  was  a  seizure^  and  a 
person  seizing.  But  the  Court  saidy  there  was  no 
doubt  upon  the  first  point,  that  but  for  this  defect 
the  justices  would  have  had  jurisdiction. 

Conviction  quashed* 


K4 
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jvtinei^yt  The  King  against  The  Inhabitants  of  Kklstern. 
•Where  paoper,   TTpQN  an  appeal  airainst  an  order  of  two  Jhstices 

a  mamcd  man,     \J  rr         -^  .»  ^ 

agreed  tQscnrc  for  the  removal  of  W.Astropf  his  wife  and  chil- 

S,  for  a  year  at  .  -  ,    ,  »^  ,  .        ,  r 

a  laboorer,  aod  dreU)  from  AyUsby^    to  Kelstem^   m  the  county   of 

Iok*a-year7*  Uncoln,  the  sessions  confirmed  the  order,  subject  to 

BjScwof  Umd*  the  opinion  of  this  Ck)urt,  upon  the  following  case: 

*^ik^**^*^***  The  pauper  being  settled  at  Kelslemt  and  being  a 

and  feeding  of  married  nian,  agreed  with  one  Skijmoartky  a  farmer  in 

a  ptgi  which  ,       ^    T  ,    ,                           i  .       ^ 

were  to  run  on  the  parish  ot  Aylesby^    to  serve  him  for  a  year  as  a 

ficwf  and°un-^  confined  labourer  in  husbandry  (that  is,  to  work  for 

n^'nuheMm^  him  and  for  no  other  person  during  such  term  of  ser- 

•enrcd,  and  bad  yj^e^)     ]3y  the  agreement,   the  pauper  was  to  have 

occopation  of  ^o/.  a  vear  for  waii:es,  a  house  and  warden,  a  piece  of 
thehcoiefor       ^      ^/      ,       .  ^  .„       r  ,.t 

himself  and       land  for  planting  potatoes,  the  milk  of  a  cow,  which 

house  being        ^AS  to  run  on  a  field  near  the  house,  and  also  the 

frem\hThouiw    privilege  of  feeding  a  pig  on  the  same  field.    The  cow 

of  5.,  and  being   ^gg  ^^  jjg  SkipxortW%  COW,  and  it  went  on  diflferent  parts 

neceiaiy  for         .  -^ .  *^ 

the  perform-       of  the  farm,   but  was  milked  by  the  pauper.     Skip* 

ance  of  his  «    .    • 

ienrice,  and  if    'worth's  house  was  about  a  hundred  yards  distant  from 

it  be  would  the  house  in  which  the  pauper  lived,  and  a  turnpike 
wages* f^HelT  ^^^^  ^^^  between  them.  The  pauper  and  his  family 
thai  this  was      jj^^j  ^^  house  to  themselves:  no  other  person  occu- 

not  a  coming  ^  ^ 

to  settle  on  a  pied   any  part  of   it:    and   Siipworth   kept    nothing 

tenement  to  .      .         rrw  i«      <■    •         i       i 

confer  a  settle-  m  it.     The  pauper  hved  in   the  house  in  Aylesby  a 

year  and  a  half.     If  he  had  not  had  the  house,  he 

would  have  had  more  wages,  and  a  house  was  neces-> 

sary  for  the  performance  of  his  service.    Tlie  annual 

value  of  the  pasturage  for  the  cow,  of  the  grazing  of 

the  pig,  of  the  house  and  garden,  and  of  the  piece  of 

potatoe 


mcntt 
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potatoe  ground,  together  exceeded  loL    Without  the 
house,  the  annual  value  was  under  xoh 

Scarlett,  J.  Balgw/,  and  K  6.  Clarke,  in  support  of 
tlte  order  of  sesdons  contended,  that  the  pauper  did 
not  acquire  a  settlement  in  respect  of  the  occupation 
of  the  house,  it  not  being  an  occupation  suo  jure,  but 
only  as  servant  to  Skipwartk,  wherein  they  differed  it 
from  the  case  of  Bex  v.  Minster  (a),  because  there  the 
the  occupation  was  unconnected  with  the  service. 

Denman  and  Phillipps,  contra,  argued,  that  the  pau- 
per with  his  family  had  the  exclusive  possession  of  the 
house  under  the  agreement  with  Skipuoorth,  in  con- 
sideration of  his  service;  and  the  rent  might  as  well 
be  in  the  performance  of  service,  as  in  payment  of 
money,  (i)  And  that  it  was  not  solely  for  the  per- 
formance of  his  service  that  he  occupied  it,  appeared 
from  this,  that  his  family  also  resided  in  it.  And  they 
cited  Rex  v.  Melkridge.  (c) 

Lord  Ellenborough  C.  J.  I  own  I  have  no  doubt 
in  this  case,  that  the  only  occupation  of  this  house  was 
the  occupation  of  the  master  and  not  of  the  servant, 
whom  the  master  placed  there  for  the  mutual  con- 
venience of  both  parties.  The  master's  house  was 
about  a  hundred  yards  distant  from  it,  and  the  servant 
had  it  thrown  into  the  bargain  in  cumulation  of  wages. 
This  may  be  compared  to  rooms  allotted  to  a  coach- 
man over  the  stables  of  his  master,  or  to  an  out-house, 
where  being  a  family  man  it  is  more  convenient  that 
he  should  be  out  of  the  dwelling  house;  but  that  is 
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{h)  S^e  Cg.  Lit.  142.  a. 

nothing 
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nothing  more  than  the  occapation  of  the  master.  So 
here  I  cannot  see  that  the  occupation  goes -farther. 
In  RexY.  MelkridgCf  the  question  did  not  turn  upon, 
whether  it  was  an  occupation  by  the  herdsman  or  the 
commoners  who  employed  him^  for  it  did  not  appear 
that  the  commoners  ever  had  an  occupation  in  any 
way,  but  the  herdsman  had  it  exclusively.  At  present^ 
it  seems  to  me  to  be  incontestably  plain,  that  this  was 
nothing  more  than  the  occupation  of  the  master,  by 
the  servant  Therefore  the  house  cannot  go  to  form 
a  part  of  the  tenement  so  as  to  make  up  the  value  of 
toL  a  year. 

Bayi^t  J.  I  take  the  distinction  as  laid  down  in 
Bex  V.  Mnster  to  be  this,  that  if  the  occupation  be 
unconnected  with  the  service,  it  will  confer  a  settlement ; 
but  if  it  be  necessarily  connected  with  th\e  service^  as  if  it 
be  necessary  for  the  due  performance  of  the  service^  it 
shall  not  confer  a  settlement.  Now  from  this  case  I  collect 
that  the  occupation  of  the  house  was  necessary  for  the 
performance  of  the  service ;  therefore  it  must  be  taken  as 
the  occupation  of  the  master,  and  not  of  the  servant, 

Abbott  J.  I  think  it  is  dear  that  the  pauper  did 
not  come  to  settle  upon  a  tenement  of  i  o/.  a  year.  And 
I  am  glad  that  the  Court  is  not  compeUed  to  decide 
that  he  did;  because^such  a  decision  would  tend  much 
to  deprive  a  very  meritorious  class  of  parsons,  namely, 
servants  in  husbandry,  of  many  comforts  which  ac- 
crue to  them  from  this  i^ecies  of  agreement  A  cot- 
tage may  of  itself  be  not  worth  lo/.  a  year,  but  if  it 
is  to  be  combined  with  other  privileges,  such  as  are 
given  to  the  pauper  by  this  contract,  in  order  to 
bring  the  value  to  that  amount^  and  thereby  confer 

a  settle- 
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a  settlement)  I  am  afraid  that  fiurmert  will  henpeforth        1816. 

be  unwilling  to  grant  these  additional  ^vantages  to        

servants  in  husbandry,  lest  they  should  bring  so  many        az^iust 
additional  burthens  upon  the  parish.    I  am  very  glad^        tanu  of '' 
therefore;  to  find  that  the  Court  is  not  under  the     K»^»'^**»'- 
necessity  of  holding  this  to  bo  a  settlement;  for  no 
probable  addition  of  wages  would  afford  an  adequate 
compensation  in  point  of  comfort  for  the  loss  of  these 
advantages. 

Per  Curiam.  Order  confirmed. 


The  King  against  The  Earl  of  Pomfret  and  Mday, 
.  others. 

nrmS  case  was  very  elaborately  argued  on  a  former  Where  a  rttc 

day  in  this  term  by  Richardson  and  J.  WtUiams  in  upon  i^owncr 

support  of  the  order  of  sessions,  and  by  Scarlett,  Tindalj  ?J  ccruinl^d 

and  Gilbee*  contra.     The  Court  took  time  to  consider,  "»n«iinre. 

spectoftke 

and  in  delivering  judgment,  stated  the  facts  of  the  <iuty.lead  re- 

1.11.  "I       /•         1  served  in  a 

case  upon  which  the  question  arose,  and  referred  to  lease  of  taid 
snd  commented  upon  the  principal  authorities  which  on^*fifih  dure 
were  relied  on  in  argument.  bc^^'dt^d^ 

from  the  ore 
raised  from  said 

Lord  Ellenborough  C.  J.   on  this  day  delivered  mines;  Held 

,     .    _  /.    1      ^  that  this  re- 

the  judgment  of  the  Court  serration  was 

This  came  before  the  C!ourt  on  a  motion  to  quash  of  f^m^and 
an  order  of  sessions  made  at  the  hearing  of  an  appeal,  *Jj^J*J^*  ^^ 
preferred  by  Lord  Pomfret  and  others  against  a  poor- 
rate  for  the  township  of  D^  Beeth.  The  sessions  con- 
firmed the  rate,  subject  to  the  opinion  of  this  Court  as 
to  the  question,  whether  tiie  appellants  were  liable  to 
be  rated}  upon  a  case,  stating,  that  the  appellants 

X  i?ere 


140 


1816. 


The  Kino 

against 
The  Earl  of 

P0MPR£T 

and  Others. 


CASfiS  liJ  EASTEIl  TERM 

Were  the  owners  of  the  lead  ore  in  certain  lead  ininei 
within  the  township ;  not  owners  of  the  soil  of  the 
wastes,  in  which  (he  mines  are  situate,  but  merely 
entitled  to  the  lead,  copper,  and  iron  contained  in  the 
veins  below  the  soil.  That  by  an  indenture  of  lease 
bearing  date  the  3 1  st  of  Jub/j  1 8 1 1 ,  the  appellants  leased 
to  Messrs.  Aldcrson  all  their  mines  of  lead  and  lead 
ore,  with  certain  smelting  mills  and  other  premises 
therein  described,  and  with  proper  powers  for  working 
the  mines  for  a  term  of  twenty-one  years,  yielding  and 
paying  to  the  appellants  a  certain  pecuniary  rent 
therein  mentioned,  and  also  yielding  and  paying, 
rendering,  and  delivering  to  the  appellants,  their  heirs 
and  assigns,  from  time  to  time,  during  the  said  term 
thereby  granted,  at  or  in  the  smelting  mill  or  place 
situate  within  the  manor  of  Healaugh  Old  Land, 
anc^  Healaugh  New  Land,  where  the  same  should  have 
been  smelted,  one  full  fifth  part  dole  or  share  of  all 
the  best  ore  hearth  lead,  and  one  full  fifth  part  dole  or 
share  of  all  the  slag,  or  slag  hearth  lead,  that  should  be 
smelted  from  the  ore  to  be  from  time  to  time  dug^ 
wrought,  and  raised  in,  from,  and  out  of  the  said 
mines  and  premises,  or  any  of  them,  or  any  part  thereof; 
the  same  to  be  delivered  to  the  said  appellants,  tlieir 
heirs  or  assigns,  free  and  clear  of  and  from  all  and 
all  manner  of  dues,  duties,  costs,  charges,  and  ex- 
pences,  and  of  and  from  the  poor  rates,  and  all  other 
parliamentary  and  parochial  taxes,  rates,  assessments, 
or  impositions  whatsoever,  which  then  were  taxed, 
charged,  rated,  assessed,  or  imposed,  or  which  should 
at  any  times  or  time,  during  the  term  thereby  granted, 
be  taxed,  charged,  rated,  assessed,  or  imposed  upon, 
or  for,  or  in  respect  of  the  said  lead  or  lead  or^  so 

to 
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to  be  dug,  wrought,  smelted,  rendered,  and  delivered        1816. 
as  aforesaid,  or  upon,  or  for,  or  in  respect  of  the  said        "^"^ 

\  '^  ThcKiHo 

mmes  and  premises,  or  any  of  them,  or  any  part        against 
thereof.    The  lease  contained  a  coyenant  on  the  part      Pomfkbt 
of  the  lessees  to  deliver  the  fifth  dole  or  share  as  often  as  Othcn . 

the  quatUihf  smeUed  should  amount  to  Jour  hundred  pieces^ 
or  at  the  end  of  every  four  weeks,  at  the  option  of  the 
lessors.     The  rate  was  imposed  upon  the  appellants 
in  respect  of  the  duty-lead  reserved  by  the  above  lease. 
This  case  was  argued  before  us  with  great  ingenuity 
and  learning,  and  all  the  authorities  that  bear  upon  the 
point  were  cited  in  the  course  of  the  argument.     The 
counsel  in  support  of  the  order  of  sessions  relied  on 
the  cases  of  Rends  v.  Gells^  CVno/?.  451.,  The  King  v. 
St.  Jgnesy  3  r.  &  480.,  and  The  King  v.  The  Baptist 
Mill  Company^  i  Maule  4*  Selvyn^  612.,  and  contended 
that  this  case  was  not  substantially  different  from  that 
ol  Bjcnxis  V.  Gells^  which  had  been  recognised  and 
followed  in  the  two  other  cases;  and  that  we  ought 
not  to  depart  from  the  principle  there  established, 
upon  nice  and  subtle  distinctions.     We  are  of  opinion, 
however,  that  the  present  case  is  substantially  different 
&om  all  of  them,  and  that  a  decision  against  the  pre- 
sent rate  will  not  break  in   upon  the  principle,   or 
overturn  the  authority  of  any  one  of  them.     In  all 
those  cases,  the  rights  of  the  parties  rated,  who  were 
the  owners  or  lessees  of  the  mines,  and  of  the  ad- 
venturers or  miners,  by  whom  the  mines  were  worked, 
depended  upon  the  particular  custom  of  the  place; 
and  by  that  custom  the  parties  rated  were  entitled  to 
and  received  a  certain  portion  of  the  mine,  or  mineral, 
in  its  primitive  mineral  state.    And  the  Court,  with 
perhaps  some  degree  of  refinement^  considered  the 

parties 
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parties  entitled  to,  and  receiving  such  portion  of  the 
mineral)  as  being  occupiers  of  a  portion  of  the  mnesj 
that  is,   occupiers  of  land  within  the  terms  of  the 
statute  of  Uliz. ;  and  in  the  case  of  the  Baptist  MiU 
Campamf^  made  it  part  of  the  foundation  of  their  judg- 
ment, that  the  adventurers  did  not  stand  in  the  rdatton 
of  tenants  to  the  owner  of  the  mine,  but  in  that  of  mere 
workmen.    It  is  true,  that  in  Btmoh  v.  Gdls^  the  mi- 
neral underwent  some  sort  of  process  before  it  was 
delivered  to  the  plaintiiS*;  for  the  case  states  that  tfie 
duty  of  lot  was  the  thirteenth  dish  or  measure  of  lead 
ore^  got,  dressed^   and  made  merchantable^  which  we 
understand  to  mean  made  merchantable  by  scouring 
or  dressing ;  a  process  thereby  separating  the  ore  from 
the  other  matters  dug  up  with  it  from  the  mine,  but 
not  altering  in  any  d^ee  its  original  and  native  qua- 
lity or  character.    The  plaintiff  in  that  case  was  also 
rated  for  cope^  which  is  explained  to  be  a  small  pecu- 
niary payment;  but  no  notice  was  taken  of  that  cir- 
cumstance in  the  argument  or  judgment;    nor  could 
it  have  been  effectually  taken ;  because,  if  the  plaintiff 
was  rateable  for  the  lotj  he  would  of  course  have  some 
rateable  property  within  the  parish,  and  consequently 
his  action  of  trespass  could  not  be  maintainable.     In 
the  case  of  TTie  King  v.  St.  Agnes^  the  party  was  en- 
titled to  toll  and  farm  tin ;  which  are  stated  to  be  cer- 
tain portions  of  the  tin  gotten.     In  the  case  of  The 
Baptist  Mill  Company^  the  party  was  entitled  to  a  de- 
finite portion  of  the  calamine  stone  found  or  gotten 
within  his  district.     In  the  present  case,  the  ri^ts  of 
the  parties  rated,  who  are  the  appellants,  and  those  of 
the  persons  by  whom  the  mines  are  worked,  depend 
upon  the  terms  of  a  written  contract;  a  leasee  by  the 

tenns 
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terms  whereof  the  appellants  have  demised  to  others        1816. 
the  whole  of  theur  mines  and  veins  of  lead  and  lead        """" 
ore;  and  therefore  they  cannot  be  said  to  be  the  occn-        ^ai^° 
piers  of  any  part,  unless  the  render  or  reservation  of    ^oMriir 
one-fifth  part  of  the  lead  to  be  smelted  firom  the  ore     "^  Othen. 
raised  from  the  mines  can  operate  as  an  exception  of 
a  portion  of  the  mines,  or  of  the  ore  raised  from  them. 
A  reservation  of  a  part  of  the  thing  demised  cannot 
properly  operate  as  a  render,  and  it  may  be  admitted 
that  it  operates  as  an  exception,  (a)     But  this  is  not  a  ^ 
reservation  of  any  part  of  the  thing  demised,  it  k  not  a 
reservation  of  any  part  of  the  ore,  or  of  the  mineral,  in 
its  natural  and  primitive  state ;  but  of  something  of  a 
quality,  name,  and  character,  entirely  difierent;  of  a 
metal,    produced  from  that  mineral  by  the  laborious 
and  expensive  process  of  smelting,  in  which  the  native 
mineral  is  mixed  with  another  matter,  viz.  with  coal, 
or  charcoal;  and  by  the  effect  of  fire  upon  both,  a 
metal  is  obtained,  which  is  to  be  considered,  for  this 
purpose  at  least,  as  entirely  different  from  either  of  the 
two^  and  rather  as  a  manufacture  of  art  and  labour 
resulting  from  the  use  and  application  of  these  mate- 
rials, than  the  orginal  earth  itself.    This  lease  puts  the 
parties  unequivocally  in  the  character  of  landlords  and 
tenants.     The  reasons  upon  which  the  Court  relied  in 
Tfte  King  v.  TTie  Baptist  Mill  Company  do  not  apply  to 
this  case;   but  it  i&  brought  substantially  within  the 
principle  of  the  case  of  The  King  v.  Hie  Bishop  of 
ISochester^  iz  East,  353.     For  these  reasons,  we  are  of 
opinion  that  the  appellants  were  not  liable  to  be  rated 
for  the  lead  rendered  to  them  under  the  lease,  and 
consequently  that  the  order  of  sessions  must  be  quashed, 

a)  See  Co,  Lit.  47<  ^  ^4^  ^ 

and 
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and  the  rate  amended  by  striking  out  this  part  of  it 
There  was  another  case  against  the  same  parties  in  re- 
spect of  duty4eady  payable  to  them  under  the  same 
circumstances}  in  the  township  of  MiUbecks^  upon 
which  the  same  judgment  must  be  given. 


Sridaf, 
May  14th. 

1 
Testatum 
capias  directed 
to  the  coroner, 
where  one  ef 
the  two  she- 
rifTs  of  Bristol 
was  party  to 
the  suit,  held 
irregular;  for 
it  ought  to 
have  gone  to 
the  other. 


Letsom  against  Bickley  and  Others. 

A  TESTATUM  capias  was  directed  to  the  coroner, 

one  of  the  defendants  being  one  of  the  two  sherifi 

of  Bristol^   .And  a  rule  nisi  was  obtained  to  set  the 

proceedings  aside,  on  the  ground  that  the  writ  ought 

to  have  gone  to  the  other  sheriff. 

Warren^  wh(>  shewed  cause,  argued,  that  as  where 
the  sheriff  is  a  party  to  the  cause  the  writ  is  awarded 
to  the  coroner,  so  by  parity  of  reason,  it  shall  be  in 
this  case ;  for  although  there  are  two  sheriffs,  yet  the 
office  is  entire,  and  in  law  they  make  but  one  sherifl^ 
and  therefore  the  writ  shall  not  go  to  the  other.  Thus 
where  the  king  had  granted  to  two  for  their  lives, 
and  for  the  life  of  the  survivor  of  them,  the  sheriffwick 
of  Cheshirey  and  one  was  attainted,  it  was  the  opinion 
of  all  the  justices  that  the  whole  office  was  forfeited, 
because  the  patent  and  the  office  were  entire  and 
could  not  be  sevpred.  {a)  So  if  a  writ  issue  to  the 
sheriffs  of  London^  and  one  of  them  die,  the  other 
cannot  execute  the  writ,  because  his  power  is  suspended 
until  he  has  a  companion  chosen  to  him.  {b)  And  ia 
Lambe  v.  Wiseman  (c),  the  Court  was  of  opinion,  that 


(d)  Pkwd.  385.  {b)  II  Rep.  4.*.  Curie's  ca»8.  (c)  Heb.  7a 


if 
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if  one  aheriff  of  London  make  his  rctarn  without  his        1816* 

fellow,  this  would  not  be  holpen,  as  being  no  return        — — — 

at  all.    And  since  the  return  must  be  made  conjunctim        agMna 

and  not  divisim^  whether  one  of  them  be  disable 

from  making  a  return  by  interest  or,  by  death  is  the 

same  thing;  and  therefore  it  would  have  been  useless 

in  this   case  to  haye  directed  the  writ  to  the  other. 

Accordingly,   it  appears  in  Lord  North  v.  Elliot  (a), 

that  it  being  suggested  upon  the  roll,  that  a  brother 

of  the  defendant  was  one  of  the  sherifis  of  London^ 

the  Court  said,  that  the  coroner  must  return  the  jury. 

And  in  Wyk^s  case  (6),  a  return  that  one  of  the  sherifis " 

was  par^  to  the  suit,  and  therefore  could  not  summon 

himself  was  adjudged  a  good  retum. 

Park^  contrl,  relied  on  the  following  authorities  and 
precedaits,  to  shew  that  the  writ  ought  to  have  been 
directed  to  the  other  sheriff,  viz.  Bex  v.  Warring^ 
Um{c\  Bich  y.  Player  {d\  LiLEntr^  4^2.  Brown. 
Breo.  Jud.  330.    Staund.  P.  C.  53. 

Per  Curiam.    The  precedents  seem  sufficient  to  estar- 

Uiah  the  practice  that  where  there  are  two  sherifis, 

and  one  of  them  is  interested,  the  process  ought  to  go  ^ 

to  the  other. 

Rule  absdute.  [e) 

(«}  5ifcM«  los.     .      (h)  Dyer,%^h.    $.C.  jitiders.  10, 

W  Saik.  15a.    S.  C.  4  Mod.  65.  (fl . a  Sb<na.  %6%.  »86. 

ie)  See  TMt  ff§^  6th  edit  771-  »od  free,  fwm^  4th  edit.  ch«f.  29* 

ificl.14* 
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DoE)   OD  the  Demise  of  R.  Beabon,  against 
Pyke. 

Ahhoofhanr-  jC^JECTMENT.    At  the  trial  be6>fe  Dampiir  J.  at 

estitetothe  the  lait  Summer  asdzes  for  SomersOMre^  there 

^"u  as  be-^  ^"W  ^  Terdict  for  the  plaintiff,  nilgect  to  the  opinion  of 

STanwU^'  the  Court,  upon  the  following  caae: 

^!^t^T>  The  Bishop  oiBath  and  Wetts  being  seised  in  ri^ 

rendered,  f  et  of  his  see  of  the  manor  of  Wivdiscombcf  demised  the 

maj  it  have  ,_  i.i^.t,^,  .^ 

continuance  to  same  by  lease^  of  the  28th  March^  1739,  to  the  Earl  of 
Tntereit^ieHTed  Coveti^,  his  hcirs  and  assigns,  for  the  lives  of  the  Earl, 
fort^wher?^**'  and  of  his  two  sons,  Jokn  Bulkeky  and  George  WitUm 

^l^iw^nt  ^^^^^"^^'y*  *^  *®  y^*^^y  ^^^^  ®f  *^^  THc  said  Earl,  oa 
\xfe%  of  1  ma.     the  28th  AvguU^  1^49^  devised  the  said  manor  to  J.  B. 

Bor,  whereiby  g*      -^n  .    •■  • 

the  cQstom.  the  Cooenhy  for  life;  remamder  to  the  sons  of  J.  B.  C,  re* 

Sroii^bfe'bV*  mainder  to  G.  W.  Caoentry^  &c.i  and  with  power  to 

ffior*J«r.  J'  ^-  Coventry  to  demise  and  grant  by  lease  «»d  ajgr  ^ 

aTO°**hoJd7e°^  «wr/-rofl;  according  to  the  custom  of  the  said  momr, 

nementtode-  all  and  every  the  messuages,   lands,    and  tenements. 

fendant*s  father,  1       i»     i_  ••!  , 

and  tfterwtrds  parcels  oi  the  said  manor,  which  were  then  gianted 
y.Vc/^i  by  lease  or  copy  of  court-roll,  for  life  or  lives,  or  fc^ 
Tc^orlTofthe  y®*^  determinable  on  life  or  lives,  in  such  manner  ani 
l^kaTe'^ofthf  *"  ^^'^  ^^^  CBtBies  and  terms  of  years  as  the  same  had 
w'ofthc*  been  usually  granted,  reserving  theieon  the  andent 
pUinUff :  Held  and  accustomed  rents,  heriots,  and  services.    And  the 

that  inasmuch      ^    ^  ^        ..       .^i         »,*^ 

'asthekateto      testator  directed,  that  J.  B.  Cooeniry  dkoMs  as   soon 

fiulb^lTough     ^  conveniently  m^ht  be^  add  a  new  li^  and  obtain  a 

bTth^SS^*!  »«^J««^^bich  lease  should  be  for  the  use  of  the  tes. 
uni  though  k 

«q)eiidea  the  copyhold  tenure,  was  neverthele»  good  to  pa«  an  inteiest  to  him,  the 
losor  of  the  plaintiff  should  not  avoid  the  same  daring  the  continuance  of  one  of  the 
three  UTCsin  the  leue  to  y.  A  C,  notwithstanding  the  surrender  of  that  estatCi 

tatoi^s 
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tatoKs  said  sons,  in  manner  aforeuiicL  On  the  13^1 
March^  1751,  the  said  Ead  died,  and.on  the  zist  No-^ 
vernier  following,  J.  B.  Coventry  obtained  a  new  leasee 
adding  the  life  of  His  Majesty,  to  the  fwo  subsisting 
lives.  In  X765,  J.  B.  Caoentry  demised  the  premises  in 
question,  which  are  parcel  of  the  manor  of  WiveliS" 
camlbe^  and  which,  down  to  that  time,  had  always  been 
imniemorially  granted  by  copy  of  court-roU,  for  three 
lives,  according  to  the  custom,  to  one  Jl  B.  by  leasee 
for  99  years^  determinable  on  three  lives,  the  last  of 
which  life  dropped  in  1797.  On  the  24th  Mry,  1798, 
the  said  J.  B*  Coventry  demised  the  said  premises,.  de« 
scribed  as  having  lately  fallen  into  his  hands,  as  lord 
of  the  manor,  by  the  death  of  the  last  life  in  the 
fermer  lease,  to  John  Pyke^  ihf  defendant's  father,  for 
S^  years,  determinable  on  the  lives  of  the  defendant 
and  two  others,  at  the  yearly  rent  of  i/.  i  is.  5  j^ ;  and 
also  paying  a  heriot  upon  the  deaths  of  the  lives,  and 
also  paying  and  performing  all  other  the  rents,  ser^ 
vices^  &a  heretofore  accustomed,  &c  The  rent,  heriots, 
and  services  reserved  by  this  lease  were  those  which 
had  been  payable  and  paid  when  the  premises  were  - 
granted  by  copy  of  court-roU.  In  January^  180T, 
J.  B.  Caoentry  died  without  issuer  and  intestate  leaving 
his  brother,  George  WiUiam^  Earl  of  Coventry^  his  heu: ; 
who^  on  the  21st  May^  1802,  devised  the  said  manor, 
&c^  to  trustees,  upon  trust  for  his  son,  John  Coventry^ 
for  life,  remainder  to  his  (JI  Cooentrtfh)  first  and  other 
sons,  successively  in  tail  male.  The  last-mentioned 
earl  died  in  1809 ;  and  in  June^  1813,  the  said  J.  Co- 
ventry^ together  with  his  eldest  son,  conveyed  .'all  the 
interest  of  all  persons  claiming  under  the  said  will,  hj 
divers  conveyances,  and  surrender  to  the  Bishop  of 

L  2  Bath 


1816. 

Dob,  dem. 
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against 
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1816.  •  J5^^^  iijid  Welk,  to  hold  to  him  and  his  successorsi  to 
jj^^  ^^^  the  intent  that  the  same  might  merge  in  the  freehold 
B^ADOM,  njjj  inheritance,  and  that  the  Bishop  might  be  enabled 
PrKv..  to  lease  the  manor  to  the  lessor  of  the  plaintiff;  and 
Afterwards  the  Bishop  made  a  new  lease  of  the 
manor  to  the  lessor  of  the  plaintiff.  The  manor 
6f  Wheliscombe  consists  of  above  200  tenements,  of 
which  about  90  are  leasehold,  and  the  rest  copy- 
hold. It  has  been  usual'  for  the  lessee  of  the  manor 
to  grant  the  leasehold  tenements,  by  leases  for  99 
years,  detcrmhiable  upon  three  lives,  and  the  copyhold, 
by  copy  of  court-roll,  for  three  lives,  according  to 
the  custom  of  the  manor.  <7.  Pyke^  the  father  oi  the 
defendant,  died  in  1805,  having  made  the  defendant  his 
executor  and  residuary  legatee;  and  the  defendant 
proved  the  will,  and  entered  into  possession  of  the  te- 
nement in  question.  J.  B.  Covenlry  received  the  rent 
of  iL  lis.  5frf.  (reserved  by  the  lease  of  1798)  from 
J.  P^lcCi  the  elder,  during  his  life ;  and  J.  Coventry  also 
received  the  same  from  the  defendant,  up  to  Ladynlayj 
1813.  The  lessor  of  the  plaintiff  never  received  any 
rent  from  the  defendant.  The  defendant  has  not  had 
any  notice  to  quit. 

And  the  questions  made  by  Homer  for  the  plaintiff, 
were,  first,  that  the  lease  of  1798,  by  J.  B.  Caoeniry 
to  the  defendant's  father,  was  void,  being  contrary 
to  the  custom  of  the  manor,  which  was,  to  gKant 
by  copy  and  not  by  lease,  and  also  contrary  to  the 
power  given  by  the  will  of  the  first  earl.  Secondly, 
that  no  notice  to  quit,  or  demand  of  pos^sion  was 
necessary,  to  entide  the  plaintiff  to  maintain  this  eject- 
ment. As  to  which,  he  said,  that  where  any  thing  has 
been  dgne  to  recognize  a  tenancy,  as  if  the  parly  has 
13  received 
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received  rent,  or  if  possession  has  been  given  under        18i6* 
an*  agreement  for  a.  purchase  (a}»  there  a  demand  19  . 

necessary*     But  in  this  case».  the  lessor  of  the  plaintiff      Bsa»pn/ 
has  not  received  any.  rent,,  or  in  any  manner,,  since        Ipt'^V 
.the  commencement. of  his  interest,  recogpized  the  de* 
fendant.  as  tenant ;  wherefore  the  defendant  may  well 
be  considered. by  him  as  a  trespasser.     With  respect  to 
the  first  and  main  point,  he  said,  thai;  whatever  oper- 
ation the  lease  of  1 798  might  have  had,  as  against  J,  B. 
Couentn/y  and  those  claiming  under  him,  it  was.  extin- 
guished by  the  surrender  to  the  bishop,  the  lord  of.  the 
fee^  in  18 13.     If,  indeed,  the  lease  had  been  made  by 
the  absolute  lord  of  the  fee,  it  would  have  destroyed 
the  copyhold  i  but  it  is  otherwise,   if  a  man,,  having 
only  a  particular  interest  in  a  manor,  makes  a  leasg 
at  common  law  of  a  copyhold  tenement  within .  the 
manor ;  for  there,  though  this  may  break .  the  custom,  ^ 
as  it  regards  his  particular   interest,   yet  it  does  not 
do  so  with   respect  to  the   reversioner.     Thus»  if  a 
bishop,   or  tenant  in  tail,  for   life,  or  years,   least^  a 
copyhold,  yet  this  shall  not  prevent  the  successor  or  « 

reversioner  from  granting  the  same  by  copy,  (i)  Again^ 
''If  lessee  for  years  of  a  copyhold  manor  lecLSe  a 
"  copyhoU  by  indenture  for  years  yet  this  shall  not 
**  destroy  the  copyhold  with  respect  to  the  reversioner, 
''because,  he  had  not  the  absolute  estate,  in  the 
"scignory;  so  also  of  lessee  for  life" (c);. for  which 
also  see  Ccnesby  v.  Bushf.  {d)  And  as  to-  the  argu- 
ment, that  the  lease  of  1798  was  good,  as  against  those 
claiming  under  the  lease  of  175 1,  the  answer  to  It  is, 
that  the  plaintiff  does  not  claim  under  that  lease,  but 

(a)  Right  T.  Beari^  13  East,  »ia  (*)  a  -»•//•  Ahr.  197. 

(^)  %  Mi.  jlbr.  »;»•  tit.  Pnzaiftm.         (i)  Cr».  £/.  459«  ^ 

L  3  under 
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1816.  under  a  sarrender^  which  merged  all  the  previous 
"""*"  estates ;  for  such  was  the  object  and  effect  of  the  sur- 
BiAooN,*  i*ender  to  the  bishop ;  and  thereby  all  pririty  of 
-  %7^L  estate,  subsisting,  between  him  and  the  former  lessee, 
was  gone.  The  lease  of  1798  might,  perhaps,  have- 
eniired,  as  against  J.  B.  Coveniryy  and  those  claiming 
under  him,  by  way  of  estoppel ;  but  estoppel  Cannot 
operate  except  between  privies;  consequently,  so  soon 
as  the  privity  was  gone,  it  ceased  to  work  an  estop- 
pel. The  same  distinction  is  noticed  by  Lord  Coke^ 
between  the  effect  of  a  surrender,  as  it  regards  those 
who  are  parties  or  privies,  and  those  who  are  stran- 
gers, (a)  Upon  the  same  principle,  it  is  laid  down^ 
that  ^*  If  lessee  for  life  make  a  lease  for  years,  and 
*<  after  enter  into  the  knd,  and  make  waste^  and  the 
«( lessor  recover  in  an  action  of  wastes  he  shall  avoid 
**  the  lease  made  before  the  waste  done.'*  (A) 

Giffbrdj  contra,  argued,  that  the  lease  of  1798,  to 
the  defendant's  father,  was  a  valid  subsisting  lease. 
9  Although  the  lease  was  not  made  according  to  the 

custom,  yet.  it  cannot  be  denied  that  it  was  good 
against  J.  B»  Cooentrr/^  the  le|8sor,  either  to  pass  an 
interest,  or  by  way  of  estoppel;  and  it  is  equally  good 
against  all  such  as  claim  under  J.  B.  Coventfy,  so  long 
as  his  interest  continues,  because  they  are  in  law 
'^  privies.      And  therefore  the  authorities  cited  cantrip 

to  shew  that  the  reversioner,  who  is  a  stranger,  shall 
not  be  bound,  do  not  apply.  It  is  submitted,  that  the 
lease  was  good  to  pass  a  present  interest,  and  wherever 
that  &  so,  it  shall  n6t  enure  by  way  of  estoppeL  (c) 

W  C^.  m.  U^kK      .    (3)  G^.  Liu.  IBS'  y  (f /  C^.  JUtU  AS'  «- 

Thus 
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Thus  if  <<  A.  lessee  for  the  life  of  £.,  makes  a  lease  for 

^yei^  by  deed  indented,   and  after  purchases  the 

^  reversion  in  fee^  B.  dieth,  A.  shall  avoid  his  own 

^  Jease^  for  he  may  confess  and  avoid  the  lease  which 

*<  took  eflfect   in   point  of  interest,  and    determined 

^  by  the  death  of  B.     But  if  A.  had  nothing  in  the 

**  land,  and  made  a  lease  for  years,  by  deed  indented, 

*  and  after  purchased  the  land,  the  lessor  is  as  well 

«  concluded  as  the  lessee,  to  say  that  the  lessor  had 

^  nothing  in  the  land/*  (a)    Then  that  the  interest 

which  passed  to  J.  jB.  Cooentvyy  by  the  lease  of  175I9 

still  subsists  during  the  life  of  His  Majesty,  notwith* 

Handing  the  surrender,  is  plain  from  considering,  that 

the  surrender  was  only  to  som^  purposes  a  meif;er  of  the 

sitrrendei^r's  interest,  but  not  as  it  regai^  the  derivative 

estate  for  years  to  die  defendant's  fother.     As  k  ]•  laid 

down  (6),   *<  The  fruit  and  effect  of  a  ^surrender  is,  that 

^  it  doth  pass  the  estate  of  the  surrendror  to  the  surren- 

^  dree^  and  that  hereupon  the  estate  of  the  surrendror  is 

^  drowned  and  extinct  in  the  surrendree,  and  yet  not  so^ 

'*  but  that  to  some  purposes  it  shall  be  said  to  have  con<^ 

"tinuance  still.''    Again,  **  If  lessee  for  life  make  a  . 

^  lease  for  years,  rendering  rent,  and  the  lessee  for  life 

*  surrender  his  estate^  in  this  case^  albeit  the  primitive 

^  estate  for  life  be  yielded  up,  yet  the  derivative  estate 

**for  years   shall    continue  notwithstanding."      The 

reason  of  which  is  this,  that  a  surrender  cannot  afl^ 

a  prior  estate,  which  was  well  granted ;  and  so  here 

the  surrenderee  takes  during  the  life  of  His  majesty, 

subject  to  the  subsisting  lease ;  of  which  the  case  of  the 

lent^harge  put  by'  Lord  Coke  (c)  is  decisive.  '  See  also 


181& 
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(»)  5ik^.  Tiivf*.  300. 
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1816.        Davefiport's  cose,  (a)     Granting  that  the  lease  only 
— —         enured  by  way  of  estoppel,  yet  is  it  good,  so*  long  as 

Doe,  dettt,  .  ,  .   .  ^^  11  1  ^         .      . 

Beadon,  there  is  a  privity.  Secondly,  as  to  the  want  of  notice, 
^^l,  or  demand  of  possession ;  it  has  been  adjudged,  that 
one  who  enters  into  possession  under  a  void  leasee 
and  pays  rent,  is  not  a  disseisor,  but  a  tenant  at  wiU  (b) ; 
i  Jbrtiori^  this  defendant  who  has  entered,  and  paid 
rent  to  those  under  whom  the  plaintiff  claims,  shall 
be  entitled  to  notice,  or  a  demand,  of  possession. 

Hwher,  in  reply,  urged,  that  the  lease  of  .1798  was 
a  wrongful  lease,  inasmuch  as  the  law  will  never 
permit  a  copyhcdder  to  break  in  upon  the  custom,  and 
as  nvuch  as  in  him  lies  to  destroy  the  .copyhold;  and 
this  disttinguishes  it  from  the  case  of  the  rent-charge 
put  by  Lord  Coke:  fi>r  the  grant  of  that  was  a.right- 
fuVact. 

Cur.  adv.  vtdL 

Lord  Ellenbobough  C.  J.,  on  this  day,  delivered 
the  judgment  of  the  Court.  After  stating  the  facts  of 
the  case,  His  Lordship  proceeded.  Upon  these  fiicts, 
two  qnestions  were  made,  the  one,  whether  the  lease 
of  1798  were  still  in  force,  and  if  not,  then  whether 
the  receipt  of  rent  by  J.  B.  Coventry  and  J.  Cdveniry 
f^id  not  entitle  the  defendant  to  require  that  a  demand 
of  possession  should  be  made  before  he  could  be  treaty 
'  as  a  wrong-doer,  and  subjected  to  an  ejectment.  The 
first  objection,  to  the  subsisting  validity  of  the  lease  of 
1798,  was,  that  the  conveyance  to  the  bishop  in  1 813 

(a)  %Ref.iAS.h. 

[h)  Dee,  dem.  Warrem,  v.  FeamsiJe,  i  fVik,  176.  See  alio  JLigk,  dcm. 
LemSi  ▼.  Seard^  13  Basu  aza 

had 
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had  annihilated  and  extinguished  the  estate  granted        1816. 
by  the  lease  of  175 1  to  J.  J5.  Caoeniryj  and  all  interests        " 
derived  therefrom;  or  if  it  had  not  annihilated  and       Beadon/ 
extinguished  all  derivative  interests,  that  it  had  annihi-         py^^! 
lated  and  extinguished  such  an  interest  as  that  which 
this  lease  conveyed,  because  this  lease  broke  in,  pro 
tempore,  upon  the  copyhold  tenure,  and  was  therefore, 
with  reference  to  the  owner  of  the  fee,  a  wrongful  lease* 
Another  objection  to  the  validity  of  this  lease  was,  that  • 

it  was  not  made  puisuant  to  the  power  contained  in 
the  will  of  August,' i*j^g.  In  answer,  however,  to  this 
latter  objection,  it  is  suflBcient  to  observe^  that  the 
estate  to  which  that  power  was  annexed,  and  upon 
which  alone  it  could  operate  at  law,  if  it  did  not 
eease  in  175I9  when  J.B.Cooentry  surrendered-  the 
subsisting  leasee  and  took  a  new  one, '  at  least  ceased  in^ 
1809,  when  the  last  of  the  lives,  in  the  lease  of  1739 
dropped;  and  however  vulnerable  this  lease  might  have 
been,  had  it  been  impeached  whilstHhat  life  remained,' 
it  could  not  be  impeached  after  that  period.  The 
lease  of  1751  gave  J.B.  Caoentry  a  new'  and  inde- 
pendent interest  for  the  life-  of  the  King,  acquired 
by  his  own  purchase^  and  over' that  interest' he  bad,' 
at  law,  a  perfect  and  absolute  control.  Upon  this 
objection,  therefore,  the  lessor  of  the  plaintiff  cannot 
possibly  succeed.  The  other  objection  depends  upon 
the  efect  of  the  conveyance  to  the  Bishop ;  first,  as  fisir 
as  it  respects  generally  any  prior  subordinate  interest,* 
derived  under  the  lease  of  1751 ;  and  secondly,  as  &r 
as  it  respects  such  an  interest  as  the  partiqnlar  lease 
to  the  defisndant's  father  conferred.  The  conveyance 
to  the  Bishop^  as  between  him  and  the  conveying 
parties,  operated  as  a  surrender  of  the  lease  of  1751 ; 

and 
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1816.        sBcl  it  was  urged,  that  such  a  surrender  would  anoM- 

:       late  all  interests  derived  under  that  lease.    No  anther 

^tADon,'  rity,  however,  which  goes  the  length  of  that  position, 
^Mtui  y^^  adduced;  and  we  consider  it  as  dear  law,  that 
though  a  surrender  operates  between  the  parties  as  an 
extinguishment  of  the  interest  which  is  surrendered, 
it  does  not  so  operate  as  to  third  penmns,  who  at  the 
time  of  the  surrender  had  rights,  which  such  eztin* 
gaishment  would  destroy,  and  thiit  as  to  them,  the 
surrender  operates  only  as  a  grant,  subject  to  their 
right,  and  the  interest  surrendered  still  has,  for  the  pre* 
senration  of  their  right,  continuance.  This  is  esta- 
blished, by  the  plain  and  unequivocal  language  of  Co. 
Litt.  338.  b.j  and  other  authorities,  and  the  law  would 
work  great  injustice  were  it  otherwise.  Lord  Cokef 
aftet  noticing,  that  as  between  the  parties  to  a  surrender 
the  estate  is  absolutely  drowneci^  says, '  <<  But  having 
regard  to  strangers  who  were  not  parties  or  privies 
tj^reunto,  (lest  by  a  voluntary  surrender  they  may 
receive  prgudiee  touching  any  right  or  interest'  th^ 
had  before  the  surrender,)  the  estate  surrendered  hath, 
in  considesatioii  of  law»  a  continuance;" •and  aqfiongit 
other  instances,  he  puts  this ;  ^**  If  tenant  for  life  pant 
a  rentpcharg^  and  After  surrend^,  jet  the  rent  re- 
mainetb,  for  to  that  purpose  he  (that  is  the  surrenderee] 
Cometh  in  under  the  charge.''  So  that  though  the 
life-estate  out  of  which  the  rent  is. granted  is  as 
^between  surrenderor  and  surrenderee^  extinct  and 
gone,  yet asbetween  the  surrenderee  and  t}^^  grantee 
•f  the  rent^^barge,  it  has  continuance  so  as  to  support 
the  rent-charge  till  the  original  tepant  for  life  dies. 
Davenparfs  case,.  8  Cb.  144.  £«,  supplies  another  in- 
stance itill  nearer  the  presei^t  .case.     T^iant  for  fifteen 

years 
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yean  of  a  rectory,  to  which  the  advowson  of  a  vicarage  1816. 
was  appendant^  granted  to  the  plaintiff  the  next  pre-  — — - 
aentation  to  the  vicarage,  if  it  should  become  vacant  b^e''^"* 
during  the  term  of  years  which  the  grantor  then  had  ^^ 
ia  the  rectory.  The  grantor  afterwards  surrendered 
his  term  to  the  reversioner,  after  which  the  vicarage 
became  void ;  and  in  fuare  impedit  the  question  was, 
whether  the  surrend^,  which  as  between  the  parties 
had  put  an  end  to  the  term  of  years,  had  extipguished 
the  jdaintiff's  right,  and  it  was  resolved  that  it  had 
not;  because  the  term  for  the  benefit  of  the  grantee 
has  to  some  respect  continuance,  although  in  rei 
veritaie  it  is  determined.  There  are  other  authorities 
to  the  same  effect,  and  none  the  other  way;  and  we  are 
therefore  of  opinion,  that  the  lease  of  1798  is  not 
invalidated  by  the  surrender  to  the  Bishop,  unless  this 
leasee  finom  its  breaking  in  upon  the  copyhold  tenore 
during  its  continuance,  is  to  stand  upon  a  different 
foodng  from  other  lisases.  But  upon  what  ground  is 
sndi  an  exception  to  be  made?  It  was  said  that  this 
was  a  wrongful  leasee  but  no  authority  was  cited  to 
prove  it  wrongful;  and  though  many  instances  ai^e  put 
in  the  books  of- such  leases,  there  is  not  even  a  dictum 
that  they  are  wrongful.  Th^^  su^nd  the*  copyhold 
tenure,  indeed,  during  their  continuance,  but  the  copy- 
hold tenure  would  be  equally  suspended,  if  the  lord,  pro 
tempore^  were  to  keep  the  copyhold  in  his  own  hand, 
during  the  continuance  of  his  estate ;  and  if  the  own^ 
of  the  manor  wished  to  protect  the  suspension  of  the 
Qopyhold  tenure  by  such  means,  lest  it  should  injure 
the  inheritance  of  the  manor,  he  should  have  guarded 
against.  1(9  before  he  granted  a  particular  inter^  as 
an  estate  for  lifie»  vx  tl^e.mimor}  by  inipoaj^pg .  ad^qyate 

restrio-v 
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3cADON, 

Pyke. 


restrictions  upon  the  grantee.  Upon  the  wbole^  there- 
fore, wje  are  of  opinion,  upon  the  first  question  in  this- 
case,  that  the  lease  of  1798  is  still  a  valid  lease  at  kw,. 
and,  consequently,  that  without  entering  upon  the- 
second  question,  which  it-  becomes  unnecessary  to  de- 
termine, there  must  be 

Judgment  for  the  Defendant*. 


May  ^^\h• 

Compensition 
for  loss  of  time 
disAilowcd  to 
two  mcrchaots 
coining  from 
abrotfl  as  wit- 


MooR  against  Adah. 

TN  an  action  of  assault  and  battory  committed  at  ^-^ 
catU  ih  Spaifif  per  quod  plaintiff  was  unable  any 
longer  to  carry  on  his  trade  there,  and  was  obliged  U> 
i«move,  &c.'  the  plaintiff  obtained  a  verdict,  and  upon* 
the  taxation  of  costs,  claimed  to  be  allowed  the  sum  of 
1225/.,  disbursed  by  him  in  payment  to  three  witnesses 
who  were  examined  at  thetrial,  and  came  from  Alicani 
for  the  express  purpose.  Two  of  the  witnesses  were 
merchants  at  Alicantj  and  the  third  was  their  clerk,  and 
the  Master  allowed  the  sum  of  603/;  85.  for  the  expenses 
of  their  journey  and  voyage  going  and  comings  and 
during  their  stay  h^e,  but  refused  to  nudce  any  allow- 
ance in  respect  of  the  payment  made  to  them^^  their 
loss  of  time. 

And  upon  a  former  day  in  this  term  a  rule  msi  was 
obtained  upon  an  affidavit  of  the  plaintiff  disclosing  the 
above  facts,  and  stating  that  the  two  merchant  witnesses 
were  obliged,  during  their  absence  from  Alicanty  Uy 
suspend  all  dealings,  and  represented  that  they  had 
sustained  considerable  loss  in  consemence  of  their  at-  ' 
tendance^  and  that  the  compensation  paid  to  the  other 
witness  was  for  his  salary.  There  was  an  affidavit  also 
•  stating. 
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stating  two  instances  before  the  Master  in  1814,  in  one  1816. 
of  which,  {Mdlish  t.  And»*em^)  the  Master  at  first  re- 
fused to  allow  for  loss  of  time  of  a  witness  coming 
from  abroad)  but  upon  its  being  referred  to  him  to  x^ 
view  his  taxation,  had  ultimately  allowed  it;  and  in  the 
other  he  hadaHowed  the  sum  of  130/.  on  a  similar  aC^ 
count.  ,  And  it  was  argued,  firom  these  instances,  and 
from  the  CBseoi&himmd  v.  Lousada\a\  that  the  prac- 
tice warranted  an  allowance  for  loss  of  time. 

In  answer  to  the  above  affidavits,  it  was  sworn  that 
none  of  the  said  three  .witnesses  gave  any  evidence  what- 
ever relative  to  theas^ult;  that  one  of  them  was  ab- 
sent *£Bom  Alicant  at  the  time  when  it  was  ^committ^, 
and  his  evidence  related  only  to  the  value  of.  the 
plaintiff's  business,  and  to  his  being  unable  to  carry  it 
on  after  the  assault;  another  was  out  of  the  room 
where  the  assault  was  made^  and  only  heard  blows 
given ;  and  the  third  spoke  only  to  the  plaintiff's  hav- 
ing been  direatened  by  the  defendant,  in  the  event  of 
his  making  any  publication  in  the  newspaper  concern- 
ing the  defendant. 

The  Mtomey  General  and  Marryat^  who  now  showed 
causey  compared  this  to  an  allowance  for  contingent 
daoiages,  which  the  Court  had  refused  to  make,  saying 
it  would  be  a  dangerous  precedent  (b) ;  and  they  denied 
that  the  case  of  Schimmel  v.  Lausada  laid  down  any 
role  respecting  compensation  to  witnesses  for  loss  of 
time^  for  the  Court  was  wholly  silent  upon  that  head ; 
and  the  practice  of  making  allowance  for  loss  of  time 
seems  hitherto  to  have  been  confined  to  professional 
jnen. 

(n]  4  Tmmt.  695.  (^)  Thellum  ▼.  Stafles^  %  Doi^L  438. 

Top- 


Adam. 
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t816.  Ibppifig  god  Tadijfy  contril,  uiged,  that  iDanniidi 

.  ai  the  Master  had  allowed  travellina  expenies,  it  mint 

Moon  ^  "    . 

^mmst  be  taken  that  theie  were  neoessaxy  witna^aes;  and 
Schimmel  v.  Lomada  is  surely  an  authority  for  allowiiig 
compensation  for  loss  of  time ;  because  the  disallowance 
of  it  was  one  of  the  grounds  upon  which  it  was  prayedi 
that  the  prothonotary  might  review  his  taxation^  and 
the  Court  referred  it  back  to  him  gmerally.  As  there 
is  no  way  of  compeUing  the  attendance  of  witnesses 
who  are  abroad,  if  it  is  to  be  understood,  as  a  general 
rule,  that  sudi  a  witness  shall  not  be  allqwed  any  couh 
pensation  for  loss  of  time,  it  will  cast  an  intolerable 
burden  upon  plaintifls,  because  the  expense  of  obtain- 
ing a  witness  may  oftentimes  exceed  the  value  of  the 
etakew 

Lord  Ellem90roitoh  C.  J*  I  do  not  think  that  the 
Court  is  called  upon  to  lay  down  any  rule  peremp- 
torily, that  m  no  case  whatever,  where  a  witness  comes 
from  abroad,  shall  there  be  an  allowance  made  to  him 
for  loss  of  time;  but  as  fiur  as  I  am  able  to  collect, 
from  the  books  and  precedents  which  have  been  pro- 
duced, this  does  not  i^pear  to  me,  upon  the  affidavits, 
to  be  a  case  in  which  such  an  allowance  ought  to  be 
ttade.  Looking  to  what  has  been  die  practice  in  former 
cases,  and  to  the  case  in  DougL^  one  cannot  help  per- 
ceivings that  without  laying  down  any  general  rule^ 
there  has  been  an  inclination  manifested  to  exclude 
allowances  of  this  nature  to  witnesses  like  the  present 
And  upon  thb  occasion,  considering  the  sort  of  evi* 
dence  which  these  witnesses  gave,  it  might  not,  per- 
haps, be  ultimately  beneficial  to  the  party  to  have  the 
matter  reviewed  by  the  Master,  because  1  am  not  sure 
12  that 
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that  the  Master  might  not  think  it  proper  to  strike  out         18 16^ 


Moor 


one  or  two  of  the  witnesses  altog^er.    That,  however, 

is  not  the  question  here ;  but  whether  the  Master,  in        ag^t 

disallowing  compensation  for  loss  of  time,  has  not  acted 

confomiably  to  the  practice.     I  think  he  has.    Some 

light  is  thrown  upon  this  point  by  the  statute  of  (a)  Eliz. 

which  provides,  that  such  reasonable  sums  as,  having 

regard  to  distance  of  places  are  necessary  to  beallowed, 

shall  be  tendered  to  witnesses  when  they  are  served 

with  process. 

Houunrn  J.  mentioned  a  case  from  memory,  which 
he  had  received  from  Chambre  J^  then  Baron  of  the 
Exchequer,  where  the  Court  delivered  their  opinion 
seriatim,  against  the  allowance  of  compensation  for  loss 
of  time  tb  a  medical  person,  who  came  as  a  witness 
from  Edinburgh. 

Per  Curiam^  Rule  discharged,  (b) 

(«)  5  Miiz,  <;  9.  f.  13. 

(1)  Lord  EUenhonmgh  C.  J.,  during  the  •rgament,  referred  to  a  note 
in  t^  Master's  Book. "  7rm.  4S  G.  3.,  Ltrwry  ▼.  Dmbhi^,  The  Mas- 
"  ter,  on  taxation,  having  refiised  to  allow  a  guinea  a  day,  paid  to 
*  each  of  twd  merdunts,  who  came  as  witnesies  from  Ntweastk^  it 
"  was  moved  by  DmKfier  to  refer" it  back  to  the  Matter  for  his  review; 
*<  bot  a  rak  oisi  was  refnied.**  And  Hit  Lordship  added,  that  he  be- 
lieved the  practice  had  been  to  make  allowance  to  medical  men  and 
attornies.  bii^  not  to  others. 
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Court  of  KING'S  BENCH, 


IV 


Trinity  Term^ 

In  the  Fifty-sixth  Year  of  the  Reign  of  George  III. 


MEMORANDUM. 

At  the  commencement  of  this  Term,  John  BiMock^ 
Esquire,  was  called  Seijt.,  and  gave  for  his  mottc^ 
^*  Auspicium  melioris  avi** 


Doe,    on    the  Demise  of  Pitcheb,    against  PHday, 

June  14ttu 

Anderson  and  Another. 

AT  the  trial  of  this  ejectment,  before  Lord  ElUnbch   A  creditor,  be- 
rough  C.  J.,  at  the  Middlesex  sittings,  the  plaintiff  that  an  act  of 
claimed  by  assignment  from  the  sheriff  of  a  term  of  J^'^JJS^itted 
years,  seized  under  an  execution  against  one  Siruber,  at  hj  hu  debtor, 
the  suit  of  the  lessor  of  plaintiff.     The  defence  was,  the   composition 

^  deed  for  the 

■mount  of  his  debt,  and  received  a  dividend  under  it :  Held,  that  he  might,  notwithitind- 
iog^  become  a  petitioning  creditor,  in  respect  of  the  original  debt* 

V6L.  V.  M  bank* 
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1816.        bankruptcy  of  iS^niA^,  on  the  17th  of  Octoberj  l»ld, 
— ""^        before  the  executieii)  and  that  the  defendants  were  his 
a^smu        assignees)  end,  in  ir^er  to  establish  the  petitioning  ere- 
^*"**'''     ditor's  debt,  the  defendants  proved  two  promissory  notes, 
made  by  the  bankrupt,  to  one  BurgesSf  (the  petitioning 
creditor,)  dated  the  18th  of  September^  1813,  one  for 
100/.,  the  other  for  30/.  The  plaintiff,  in  reply,  produced 
a  deed  of  aMlgnmept,  of  the  15th  iTaoipiber^  1819>  exe- 
cuted by  Burgess  and  the  defendants,  and  several  other 
creditors,  whereby,  in  consideration  of  the  assignment, 
and  of  the  covenant  of  Skvbef\  the  said  parties  released 
Struber  from  all  actions  and  demands.  Under  this  deed. 
Burgess  received  2s.  6d.  in  the  pound,  on  th^amoupt  of 
his  debt,  having  subscribed  himself  as  a  creditor  for 
113/.  1 5s.;  but  it  appeared,  that  at  the  time  of  his  be- 
coming a  party  to  this  deed,  he  had  not  any  knowledge 
of  the  act  of  bankruptcy.    It  was  contended,  that  as 
Bwrgess  wa»  a  party  to  this  deed,  and  had  received  a 
payment  under  it,  he  ought  not  to  be  permitted  after- 
wards to  abandon  it,  and  become  the  petitioning  cre- 
ditor ;  and  Tappenden  v.  Burgess  (a)  was  cited.    It  was 
ruled,  howeyer>  by  Lqrd  Wipnhorough  C.  J.,  that  as  the 
deed  was  void  by  reason  of  the  act  of  bankruptcy,  jBur- 
glM  was  not  estopped  from  proceeding ;  that  the  estoppel 
was  confined  to  those  cases  where  the  party  who  had 
executed  the  deed  set  up  that  deed  as  an  act  of  bank- 
ruptcy ;  and  that  it  was  competent  to  Burgess  to  be- 
come the  petitioning  creditor;    and,  thereupon,   the 
plaintiff  was  nonsuited. 

Peake  how  moved  to  set  aside  the  nonsuit,  on  the 
ground  taken  at  the  trial.    He  admitted,  that  the  deed 

(a)  4  Sait,  SJO. 

would 
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would  be  inoperative  as  to  strangers,  but  it  was  other-        18 IS* 
wise  as  to  Bttrgess^  who  was  a  party  thereto ;  and  he  ^ 

Dos 

referred  to  Bamfbti  v.  Baron,  {a)  agamti 


Lord  EUenborough  C.  J.  The  creditor  takes  a  bad 
sscaritf  of  which  he  cannot  avail  himself,  and  aftet- 
wftrds  resorts  to  a  remedy  which  cannot  be  impeached. 
Why  should  he  go  on  receiving  under  a  bad  title,  when 
he  eottld  obtain  payment  under  a  valid  one?  It  was 
open  to  any  person  to  disturb  or  defeat  the  arrange* 
ment,  iis  it  stood  upon  the  deed  of  composition.  This 
Is  quite  di£Pcrent  flrom  the  authority  cited,  where  the 
creditors,  who  had  signed  the  deed  of  assignment,  and 
were  privies  to  the  transaetion,  attempted  to  set  it  up 
as  an  act  of  bankruptcy. 

Bavlst  J*  At  the  time  when  Bwrgen  signed  the 
deed,  he  was  ignorant  of  an  act  of.  bankruptcy.  When 
he  received  the  2$.  6d.  in  the  pound,  he  contemplated 
that  he  should  receive  an  indefeasible  payment;  but 
afterwards,  finding  himself  mistaken,  he  resorts  to  an- 
odier  course;  and  I  do  not  seeany  reason  why  he  should 
go  on  under  a  deed  executed  in  ignorance,  and  under 
oonceidment  The  bankrupt  was  guilty  of  a  fraud,  by 
QOBoealing  instead  of  disclosing  an  act  of  bankruptcy, 
whidi  distinguishes  this  case  from  Bam/brdr.  Baron. 

Abbott  X  The  creditor  was.  not  bound  to  go  on 
uoder  an  invalid  seoority. 

Rule  xefused. 
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Saturday,  OlDENSHAW   OgaiflSt  THOMPSON. 

Jteu  15th. 

IneoTcnant,  JN  covenant  by  the  plaintiff  as  executor,  upon  an 

^i^*^  indenture  of  lease,  made  by  the  testator  to  the  de- 

^1^^^^^  fendant,  of  a  messuage  and  premises  and  fixtures,  for 

fendaot  cannot  three  years  and  a  quarter's  rent,  the  defendant  pleaded 

^  into  cTidencc 

upon  the  Mt.  lion  est  factum^  and  gave  a  notice  of  8et«-off  for  money  paid 
to  and  for  account  of  the  testator  in  his  lifetime.  At 
the  trial  before  l^rd  EUenborough  C.  J.,  at  the  last 
London  sittings,  his  Lordship  having  refused  to  admit 
evidence  upon  the  set*off,  there  was  a  verdict  for  the 
plaintifil 


Searteii  now  moved  for  a  new  trial,  and  referred  to 
Stat.  2  6. 2.  c.  22.;  which  enacts,  that  where  the  plain- 
tiff sue  as  executor,  and  there  are  mutual  debts  between 
his  testator  and  the  defendant,  one  debt  may  be  set 
against  the  other,  and  such  matter  may  be  given  in  evi- 
dence on  the  general  issue,  or  pleaded  in  bar^,  as  the 
naluriBof  the  case  shall  require,  so  as,  at  the  time  of 
pleading  the  general  issue,  where  any  such  debt  is  in- 
tended to  be  insisted  on  in  evidence,  notice  be  given 
of  the' debt  so  insisted  on.  Wherefore,  in  Gawerv. 
Hunt  (a),  it  was  adjudged,  in  a  case  like  the  present,  con- 
trary to  what  Denton  J.  had  ruled  at  the  trial,  that' the 
evidence  ought  to  have  been  received ;  for  the  general 
issue  mentioned  in  the  act  must  be  understood  to  be 
any  general  issue.  And  though  it  might  be  doubt- 
ful, upon  this  statute  alone,  whether  the  evidence  offered 

(•)  Bull,  ;v;  P»  181c    JSamti,  390,  S01.  3d  edk. 

at 
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at  the  trial  was  admissible^  inasmuch  as  the  plea  of  non  1816« 
esi  fadum  is  not^  strictly  speaking,  the  general  issue^  — — 
notwitnstanamg  it  be  commonly  termed  so  m  covenant*  agabui 
jet  the  Stat.  8  G.  2.  r.  24.  has  left  no  doubt,  because^ 
by  that  statute^  mutual  debts  may  be  set  against  ^  each 
other  in  all  cases,;  except  where  either  of  them  accrue 
by  reason  of  a  penalty  in  a  bond  or  specialty,  in  whidi 
case  it  must  be  pleaded.  Therefore^  subject  to  that 
exception,  it  now  seems,  that  mutual  debts  may  be  set 
against  each  other  in  all  cases,  without  pleading  it« 

Lord  Ellekbobough  C.  J.  A  good  reason  was,  I 
remember,  suggested  at  the  trial,  why  the  defendant 
should  not  go  into  this  evidence,  namely,  that  it  would 
operate  as  a  bar;  and  certainly  it  is  a  misconception 
cS  what  is  the  general  issue  to  say  that  non  est /actum 
is  that  plea«  The  general  issue  means  such  a  plea  as 
puts  the  whole  in  issue,  which  rum  est  Jacttm  clearly 
does  not  I  cannot  help  thinking,  diat  Mr.  Justice 
Denton^s  opinion  at  nisi  prius^  was  more  correct  than 
that  of  the  Court  afterwards, 

Batlet  J.  Non, est  factum  is  not  the  general  issuei 
for  it  only  puts  in  issue  the  deed ;  and  how  is  the 
judgment  to  be  entered,  supposing  the  defendant  should 
fiul  upon  the  non  est  factumy  but  prove  his  set-off? 

Abbott  J.  I  have  often  heard  it  doubted,  whether 
there  is  any  general  issue  in  covenant* 

The  Court  refused  the  rule  upon  this  point,  but 
granted  a  rule  nisi,  upon  affidavit,  to  set  aside  the 
verdict,  on  payment  of  costs,  withdrawing  the  plea,'  and 
pleading  specially.    , 
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S^Twtfi.  Warwick  and  Another  against  Collins. 


Land  whidi  if  TN  this  case,  which  was  an  acdmi  of  debt,  on  the 

tttnUquaUty  stat  2  Bxid  S  Edw.  6.  c.  18.,  foi*  not  setting  out 

£iI«5iL"**  tithes  of  barley  and  oats,  in  the  year  1813,  in  the 

?**ttl?2^3  parish  of  WetheraU,  the  cause  eame  on  to  be  tried  a 

Edw.  6.  e.  13.,  second  time,  before  Richards  B.,  at  the  last  CumUrlmid 

although  the 

eipence  attend-  assizes,  in  pursuance  of  a  rule  of  this  Court,  (a)  Nearly 
it  up  and  liming  the  same  evidence  was  given  as  on  the  former  occasion, 
l!eta^^^ld^  to  <^d  it  was  likewise  proved,  that  the  quality  of  the  land 
^i!^fim  ^^  ^  8^^  ^  ^^^  average  of  the  old  indosed  lands; 
yean  of  cuUi.  that  m  181S  it  was  again  sown  with  oats,  and  the  erap 
was  mther  better  than  the  first  year ;  that  ia  1814  it 
produced  a  good  crop  of  turnips^  and  in  1815  another 
erop  of  oats,  which,  in  some  parts,  were  very  good,  but 
in  others  friling.  As  to  the  barley,  the  half  acre^  ia 
1812,  was  more  abundant  than  that  grown  on  the  old 
indosed  land  in  the  neighbourhood,  and  of  as  good 
quality.  The  whole  expenoe  of  ploughing,  sowing,  and 
harrowing  this  land,  and  of  the  seed,  was  estimated 
at  about  111.  per  acre.  With  respect  tq  the  general 
course  of  husbandry,  applicable  to  lands  of  this  de* 
Bcription,  it  was  proved,  that  when  grazing  land  is 
ploughed  for  com,  it  is  not  usual  to  plough  it  three 
times,  it  is  usually  sown  after  the  first  ploughing; 
but  if  the  land  has  lain  a  long  time  without  ploo^ing^ 
it  is  usual,  on  breaking  it  up,  to  use  lime.  As  to  the 
use  of  lime,  it  was  stated  that,  wh<ai  land  has  not 
been  ploughed  before,  it  is  not  usual  to  convert  it  into 
tOlage  without  lime;    the  proper  quantity  of  which 

(«)  Set  ante,  YoL  8.  p.94a» 
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10  fiboot  thirty  bushels  ^er  acre.    The  use  driim^  Is  to        1S16. 
dissolve  the  moss,  and  d^troy  the  integuments  tnbte  " 

refldlly  than  the  mere  exposure  to  the  air,  after  plough-  ^^safiut 
ing,  can  do.  In  the  absence  of  lime,  a  longer  fidlow 
becomes  necessary,  and  a  more  distant  crop  may  be  ex- 
pected. One  of  the  witnesses'  swore,  that  the  necessity 
of  using  lime  depended  on  the  state  of  the  land,  and 
not  upon  its  natural  quality ;  that  if  hmdof  a  good  na«* 
tural  quality  has  remained  long  unploughed^  it  requires 
lime^  not  indeed  in  such  large  quantities  as  land  of  a 
bad  quality.  The  effect  of  lime  is  to  neutralise  the 
aeid  in  a  barren  soiL  The  land  in  questicm  was  about 
twelve  miles  distant  from  any  lime-pits^  so  that  a  team 
could  only  go  once  a  day,  and  the  expence  of  liming 
was  estimated  at  about  1/.  per  acre.  One  of  the  sur^ 
veyors  proved  that  he  did  not  consider  forty  bnshds 
as  an  extraordinary  quantity  of  lime  ibr  land  which  had 
never  been  broken  up  before ;  that  the  soil  of  the  land 
in  question  was  of  a  very  good  natural  quality^  and 
was,  in  the  years  1813  and  1814,  worth  Ms.  per  acre^  to 
be  let  for  seven  years,  the  tenant  bdng  at  the  expenoe 
of  oultivadon.  The  defendant,  as  before,  gave  no  evip 
dence,  but -argued,  from  the  plaintiffi'  evidoic^  that 
the  land  was  barren,  within  the  meaning  of  the  statute. 
The  learned  Judge  referred  the  jury,  as  to  the  kw,  to 
the  judgment  of  the  G>urt,  when  the  rule  for  a  new 
trial  was  made  absolute,  (a)  The  jury  found  for  the 
defendant.  In  the  following  term  a  rule  nisi  was  ob« 
tained  for  setting  the  verdict  aside. 

ScarleUj  Hullocky  LiUledale^  and  Tindalf  who  shewed 
causey  argued  from  the  evidence,  that  this  was  land 

(a)  8tt  wUf  ToL  fi.  P.8M. 
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1816*  which  required  an  extraordinary  d^ee  of  manurance^ 
"^*-*  and  therefore  was,  according  to  the  authorities,  barren 
<vttM&  within  the  meaning  of  the  act.  Nothing  but  its  being 
"""*  barren  could  account  for  the  use  of  lime  in  the  present 
instance^  because  lime  is  never  used  upon  land,  of  ordi- 
naxy  fertility,  when  it  is  first  broken  up  for  a  crop  of 
oats.  The  quantity  also  used  in  this  instance,  as  well 
as  the  distance  from  which  it  was  brought,  indicated, 
that  without  a  very  extraordinary  expence  in  the  ma- 
nurance,  the  land  could  not  have  been  brought  into  a 
state  of  cultivation,  which  is  the  test  whereby  to  judge  of 
**  barren''  within  the  meaning  of  the  statute.  Banen- 
ness,  in  the  sense  of  the  statute,  does  not  mean  a  posi- 
tive incapacity  to  produce  any  thing  (for  scarce  any 
land  is  of  that  description),  but  a  relative  inaptitude  to 
culture  taking  into  oonsideratipn  the  pains  and  expence 
of  bringing  it  into  cultivation  at  all 

Biehardsonj  J.  WUUams^  and  Laa^  contrii,  argued 
that  it  would  be  strange  to  call  that  land  <<  su&^e  no- 
turd  sCeriliSy*  which,  upon  being  broken  up,  should 
produce  successive  crops  in  the  first  five  years,  without 
any  additional  expence  in  the  manuring  after  the  first 
year.  Yet  such  being  the  land  in  this  instance,  it  was, 
by  the  present  verdict,  found  to  be  barren.  The  jury 
proceeded  upon  an  erroneous  principle,  by  entering 
into  nice  calculations  of  the  expence  of  procuring  lime ; 
as  if  the^quality  of  the  land  were  to  be  determined  by 
the  greater  or  less  facility  of  obtaining  manure  for  it. 
So  far  from  it,  a  reference  to  the  authorities  will  shew, 
that  the  necessary  expence  of  obtaining  the  first  crop 
has  never  been  taken  into  the  account,  to  foi-m  a  cri- 
terion, whether  land  be  exempted  from  tithe  or  not. 

In 
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In  Sheringtanw.  Fleetwood  {a\  Witty.  Buck  {p\  and        1816. 
StochmU  V.  Terry  (c),  tithe  was  holden  to  be  payable^        "■"" 
and  yet  the  lands  were  not  cleared  without  much  ex-        ag^Sutf* 
pence.     So  here,  ihe  use  of  lime  was  only  a  mode  of       Co"*»«« 
clearing  the  land,  the  effect  of  it  being  to  destroy  th.e 
moss  and  integuments,  and  to  dissolve  the  v^table 
matter :  it  was  not  used  on  account  of  the  barrenness 
of  the  soil     To  constitute  land  barren,   within  the« 
meaning  of  the  statute,  it  should  be  shewn,  that  the  land, 
after  the  removal  of  all  incidental  incumbrances,  cannot, 
without  very  extraordinary  expence  of  cultivation,  be 
made  ordinarily  productive,  comparing  it  with  other 
land  in  the  neighbourhood;  the  contrary  of  which  was 
proved  in  this  case.     Perhaps  the  word  <*  expenc^" 
which  is  in  the  concluding  sentence  of  the  judgment  in 
the  former  case  (^,  is  not  sufficiently  explicit,  since  it 
might  be  imagined,  that  expence^  in  a  pecuniary  sens^ 
was  the  thing  signified,  whereas  the  meaning  is,  the 
qoanti^  of  labour  and  pains« 

Lord  Ellenbobouoh  C  J.  The  question  in  this 
case  is,  whether  this  land  comes  wHhin  the  description 
mentioned  in  the  statute,  that  is,  *<  suoh  barren  heath 
or  waste  ground,  which,  before  this  time,  have  laid 
barren  and  paid  no  tithes,  by  reason  of  the  same  bar- 
renness." We  are  now  to  decide  upon  the  meaning  of 
the  word  barren  in  the  statute,  with  reference  to  what 
appears  by  the  evidence.  In  the  course  of  the  argu* 
roent,  it  occurred  to  me,  that  so  far  as  related  to  the 
barley,  there  was  an  end  of  the  question ;  because  as 


(a)  CVt).  Elix.  475.  (*)  ^BuUi.  166. 

\c)  1  KcJ.  1 17,  (d)  AnUt  vol  2.  p.  362,  3e>5. 
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16I6.  to  that  crop,  it  did  not  appear  that  any  greater  quantity 
""~"  df  lime  was  used  than  is  ordinarily  used  for  the  culti- 
ogqinu  vation  of  a  crop  of  that  description ;  and,  therefore, 
that  part  of  the  case  seemed  to  stand  clear  of  the  ob- 
jection, as  it  applies  to  the  oats.  Upon  further 
consideration,  however,  I  think,  that  the  verdict  is 
improper,  as  well  with  respect  -to  oats  as  to  barley. 
The  whole  evidence  is  to  be  considered  with  refer- 
ence to  the  question,  whether  the  land  was  intrinsi- 
cally barren,  or,  in  the  language  of  the  law,  **  sudpte 
naiurd  sterilts,**  that  is,  in  its  own  nature  and  quality. 
The  onus  lies  upon  the  defendant,  who  claims  exemp- 
tion, to  shew,  either  by  evidence  in  chief^  or  by  cross 
examination,  expressly,  or  by  reasonable  inference,  that 
the  land  is  barren.  As  to  any  express  evidence,  when 
I  find  that  one  witness  says  that  it  is  good  land,  an- 
other, that  it  is  of  a  good  quality,  and  that  all  esta- 
blish the  soil  to  be  good,  how  am  I  to  conclude  from 
this  that  it  is  barren?  But  it  is  sought  td  raise  the 
inference  that  it  is  barren  in  this  way.  Thirty-five  or 
forty  bushels  of  lime  per  acre  appear  to  have  been 
used;  and  these  thirty-five  or  forty  bushels,  owing 
to  the  remoteness  of  the  lime-pits  from  which  the 
lime  id  procured,  much  exceed  the  ordinary  value; 
and  hence  we  are  called  upon  to  infer  that  th^ 
land  is  naturally  barren ;  as  if  either  the  fertility  of 
Ihd  soil  or  its  inaptitude  to  cultivation  can  depend  upon 
thd  remoteness  or  juxta-position  of  lime-pits.  The 
expence  of  procuring  the  lime  will,  indeed,  vary  with 
this  circumstance;  and  her^  I  think,  the  learned  counsel 
who  addressed  the  Court  last  has  well  observed,  that 
there  is  a  laxity  of  expression  in  the  term  <<  expence," 
which  is  to  be  found  in  the  last  sentence  of  our  former 
judgment  in  this  case ;  and  I  agree  that  <^  expenditure" 

would 
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woaU  ham  been  the  more  correct  phrase^  <<  expetioe'^        lg)6. 
denoting  something  of  a  pecuniary  nature.    Taking  it,       — ^- 
theo,  that  forty  bushels  of  lime  per  acre  were  expended,        4"^'^" 
I  advert  to  the  aigument  of  Mr.  WiUiams^  that  the  use 
of  lime  was  to  be  considered  only  as  a  mode  of  remov^* 
ing  incidental  obstructions  and  incumbrances.     The 
argument  was  urged  ingenbusly  with  relbrence  to  the 
cases  of  Sheringian  v.  FleelW9od^  and  Witt  v.  Buek^ 
from  which  it  was  inferred  that  the  removal  of  inci<- 
dental  incumbrances  is  not  to  be  set  down  to  the  account 
of  extraordinary  expence.    In  some  cases  water  impedes 
the  progress  of  oultivationy  in  others  roots ;   in  the 
present  case^  whins  and  furze ;  all  these  must  be  re» 
moved  by  the  respective  procesies  applicable  to  their 
removal)  before  the  expence  of  cultivation  can  properly 
be  said  to  begin.     The  use  of  lime  may  be  a  process  for 
the  extinction  of  some  of  these  impedimentSi  although 
it  is  not  laid  on  the  land  until  after  ploughing;  because 
it  may  operate  to  break  and  pulverize  the  indurated 
masses.     And  this  effect  seems  to  be  perceptible  in  the 
present  instance :  for  we  find  that  in  every  successive 
year  ther^  was  an  improved  crop;  from  which   it  is 
clear  that  the  lime  was  gradually  destroying  the  impe- 
diments, its  operation  not  being  confined  to  the  first 
crops,  but  extending  to  the  others  in  succession.    So 
that,  if  the  expence  of  liming  could  be  taken  into  the 
account,  it  must  be  distributed  over  the  four  successive 
crops.     But  I  am  not  able  to  pronounce  that  it  was 
used  at  all  with  reference  to  any  natural  infecundity  of 
the  soiL     What  is  there  to  shew  that  the  soil  was 
inapt  by  nature,  and  that  it  required  some  very  extra- 
ordinary expenditure  of  labour  and  means  to  overcome 
this  iniqptitude  ?    In  the  absence  of  any  such  proof,  I 

am 
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18i6*        am  at  a  loss  to  say,  in  contradiction  to  the  witnesses 

who  declared  it  to  be  land  of  a  good  quality,  and  to  be 

mgainti  a  good  ioil,  that  this  land  was,  within  the  meaning  of 
the  statute,  naturally  barren,  because  lime  has  been 
laid  upon  it  in  a  larger  quantity,  perhaps,  than  is 
usual ;  more  especially  when  this  may  be  referred  to 
the  removal  of  incidental  impediments.  With  reference, 
therefore,  to  the  oats,  as  well  as  the  barley,  on  which 
I  cannot  see  any  doubt,  there  does  not  appear  to  be  evi- 
dence on  which  we  can  safely  infer  the  natural  sterility 
of  soil.  The  distance  of  lime-pits  cannot  surj^ly  form 
a  consideration  in  the  question  of  the  natural  barren- 
ness of  land :  it  never  can  be  called  barren  because  it 
lies  a  certain  number  of  miles  from  lime.  Whole  coun- 
ties might,  according  to  this,  be  set  down  as  barren, 

Bayley  J.  With  respect  to  the  barley,  there 
certainly  was  evidence  to  prove  that  it  was  a  good 
crop ;  and  if  the  witnesses  who  spoke  of  the  lime  meant 
to  confine  the  use  of  it  to  the  land  sown  with  oats, 
there  might  be  a  ground  for  a  new  trial ;  but  I  do  not 
find  that  the  barley  crop  was  made  a  point  upon  the 
motion  for*  this  rule,  or  that  any  dissatisfaction  has 
\yeen  expressed  by  the  learned  Judge ;  and  I  cannot 
help  thinking  that  the  evidence  as  to  the  lime  was 
applicable  to  the  barley  as  well  as  the  oats.  With 
respect  to  the  main  question,  I  find  that  the  statute 
docs  not  merely  say,  "  barreti  heath  or  ioaste  grtmidj** 
but  adds,  "  which  has  laid  barrenj  and  paid  no  tithes 
by  reason  of  the  said  barrenness.^*  The  statute,  there- 
fore, is  not  confined  to  land  absolutely  barren,  but 
extends  to  such  as  has  lain  in  an  unproductive  state  by 
reason  of  its  barrenness.     Wc  are  here  to  enquire  why 

the 
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the  land  has  lain  in  an  unproductive  state ;  and  if  we        1816. 
find  that  it  is  on  account  of  the  extraordinary  expence       ^ 

^       ^  Warwick 

attending  its  cultivation,  then,  I  think,  the  land  may  be        ogomj^ 

CoXXKXta 

deemed  *<  barren,"  within  the  meaning  of  the  statute, 
and  entitled  to  the  statutable  exemption.  Lord 
Coke  speaks  of  **  great  charge  and  industry  [a)  f  and 
Lord  Hardmcke  of  "  expence/*  {b)  Mr.  William 
has  referred  to  several  cases,  which  may,  however, 
be  disposed  of  without  difficulty.  Shetington  v.  Iteet- 
^woodj  and  such-like  cases,  establish  this,  that  in  the 
enquiry  whether  the  land  be  barren,  you  are  not  to 
take  into  consideration  the  necessary  expence  incurred 
in  removing  fortuitous  obstructions,  as  water,  stone, 
&c. ;  or,  in  other  words,  that  which  is  done  to  reduce 
the  land  into  a  fit  state  to  be  cultivated :  that  is,  as  it 
strikes  me,  into  a  fit  state  to  be  ploughed ;  after 
which,  all  expenses  necessary  to  bring  the  land  into  a 
productive  state  shall  be  taken  into  the  account.  Now, 
in  this  case,  if,  as  it  has  been  said,  the  lime  was  used  for 
the  purpose  of  removing  obstructions  only,  and  not  for 
that  of  cultivation,  the  question  might  ha^  been 
distinctly  put  to  and  answered  by  the  witnesses.  I 
cannot  suppose  but  that  the  jury  understood  the  pur- 
pose, and  that  it  was  for  the  cultivation  of  the  land.  Nor 
does  it  appear  to  me,  that  it  was  improper  to  take  into 
the  account  the  distance  of  the  lime-pits,  because  land 
might  well  be  suffered  to  lie  in  a  barren  state  by  reason 
of  its  barrenness,  if,  from  the  distance  of  manure,  it  was 
not  worth  the  expence  of  redeeming  it.  Suppose  land 
which  requires  marl :  some  may  be  within  a  mile  of 
a  marl-pit,  other  twenty  miles  off*.     If  it  be  asked  in 

(0)2 /iw/.  656*  {h)\Ve$,ni. 
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IBlft        «iicb  Qftse,  if  tithe  tball  be  p»id  fiair  the  ooe  aod  ml  tbe 

other;  I  answer  in  the  aCrmative;  and  siy  reaaoa 

agtwuf  i$f  becaujse  you  have  the  fscana  of  makbg  the  one 
productiye^  or  breaking  it  up  i  in  the  other,  you  have 
not  If,  indeed,  the  argument  be  well  founded,  that 
because  both  were  upon  au  equality  at  first  breakii^ 
up,  both  are  therefore  equally  titheable,  I  admit  that 
my  reason  fails ;  but  I  deny  that  you  are  to  look  to  th« 
natural  quality  alone,  and  not  to  the  relative  quality  of 
the  land.  If  you  cannot  bring  the  land  into  a  state  of 
productiveness  without  an  extraordinary  pecuniary 
expence^  then,  as  it  seems  to  me,  according  to  the 
authorities,  the  land  is  within  the  exception  of  the 
statute.  I  am  aware  that  some  of  the  witnesses  spoke 
of  the  land  as  being  a  good  soil,  and  worth  40i.  per 
acre,  or  more;  but,  at  the  same  time,  it  must  be 
admitted,  that  it  was  for  the  jury  to  decide,  on  their 
credit,  as  to  this  point.  The  jury  were  probably 
persons  who  knew  the  land  in  the  neighbourhood,  and 
the  cultivation  it  required ;  and  if  they  were  the  fit 
persons  to  decide,  it  is  very  difficult  for  us  to  say  they 
have  come  to  a  wrong  decision.  But  further,  as  to  the 
land  being  worth  Ms.  per  acre,  I  find  that  in  the  first 
year  (181 1)  it  was  ploughed,  limed,  harrowed,  and 
afterwards  in  fallow.  During  that  year,  therefore^ 
although  considerable  labour  and  expence  had  been 
bestowed  upon  it,  there  was  no  produce.  In  the  next 
year  there  was  a  crop.  I  believe  it  was  not  in 
evidence,  upon  this  last  occasion,  what  the  value  of 
that  year's  produce  was :  upon  the  former  trial,  there 
was  some  evidence  of  its  value.  It  is  now  in  evidence^ 
that  the  expence  of  ploughing,  sowing,  and  harrowing 
came  to  lU  per  acre.     According  to  the   former 

rrportf 
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report,    the   expences  pf  clefidng,    ploogbipg,    and        1816* 
harrowing,    including    lime,     wkh    the    expence    of     •  ' 

sowing  and  reaping,  made  a  total  of  13/.  per  acre.  In  against 
the  second  year,  then,  a  crop  is  obtained,  which 
produces  SL  pef  acre.  Putting  the  rent  at  2/.  per  acre 
tech  year,  the  whole  expences  for  the  two  years, 
according  to  the  former  report,  would  be  17/.,  and 
the  return  8/.  Thus,  at  the  end  of  the  second  year, 
the  former  is  out  of  pocket  0/.,  exclusive  of  the  tithe. 
In  the  third  year,  he  gets  a  crop  worth,  according  to 
the  former  report,  1 1/.  1 9s.  per  acre.  Put  the  expences 
of  this  year  at  305.,  and  adding  thereto  the  rent,  the 
farmer  will  still  be  deficient  at  the  end  of  the  third  year, 
exclusive  of  the  tithe.  At  the  end  of  the  tiiird  year,  a 
fallow  would  be  necessary ;  and  during  the  fourth 
year,  I  doubt  whether  the  land  would  do  more  than 
pay  the  rent.  If  so,  then,  at  the  end  of  the  fourth 
year,  the  expences  incurred  would  not  be  reimbursed. 
It  would  only  be  in  the  fifth  year,  that  the  &rmer 
would  b^n  to  redeem  himself  from  the  expence.  It 
seems  to  me,  that  this  is  precisely  the  case,  where 
there  is  no  beneficial  return  until  the  fifth  year, 
which  the  legislature  contemplated  as  being  entitled  to 
exemption,  in  order  to  enable  the  speculator  to  go 
through  with  the  undertaking.  An  ordinary  farmer 
could  not  have  ventured  to  incur  such  expence.  For 
these  reasons,  it  strikes  me  that  this  was  land  strictly 
within  the  meaning  of  the  legislature;  that  is,  land 
which,  by  reason  of  its  barrenness,  was  out  of  the 
ordinary  reach  of  cultivation.  And,  at  all  events,  I 
should  hesitate  to  say,  that  twelve  persons,  who  were 
acquainted  with  the  mode  of  cultivation  in  that  county, 
and  with  the  ordinary  expence  attending  the  cultivation 

of 
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181G.        of  land  of  this  description,  had  arrived  at  a  wrvHig  coq- 
dusioQ  upon  sudi  a  point 

Abbott  J.  Upon  the  material  question,  which  arises 
out  of  the  case  of  the  land  sown  with  oats,  my  mind  has 
fluctuated  considerably.  I  came  to  the  consideration 
of  the  question  with  a  very  strong  desire  to  sustiun  the 
verdict,  if,  upon  a  right  application  of  the  evidence  to 
the  law  of  the  case,  such  verdict  could  be  sustained.  In 
the  result,  however,  after  hearing  all  the  arguments  on 
both  sides,  and  after  considering  the  question  with  the 
more  anxiety  on  account  of  the  difference  of  opinion 
that  exists,  I  must  say,  that  I  think  the  verdict  cannot 
be  sustained,  and  therefore  there  ought  to  be  a  new 
trial  The  question  turns  upon  the  construction  of  a 
statute,  which  has  been  frequently  under  consideration. 
The  land  exempted  by  that  statute  is  described  as 
<*  barren  heath  or  waste  ground,  which  has  laid  barren, 
and  paid  no  tithes  by  reason  of  the  same  barrenness." 
I  think  that  these  words,  «  barren"  and  "  barrenness^** 
so  studiously  repeated,  were  intended  to  denote  the 
natural  quality  and  state  of  the  land,  and  not  any  inci- 
dental or  extraneous  circumstances,  by  which  barren- 
ness may  be  imputed  to  it ;  and  being  of  this  opinion, 
upon  the  legal  construction  of  the  words  of  the 
statute,  I  proceed  to  observe  upon  the  evidence.  In 
the  first  place,  it  is  entirely  on  one  side ;  and  if  the 
witnesses  for  the  plaintiff  had  spoken  incorrectly,  as  to 
any  matters  of  fact,  they  might  have  been  contradicted 
by  other  witnesses  on  tlie  part  of  the  defendant ;  or  if, 
in  delivering  their  testimony  upon  matters  of  opinion, 
those  opinions  had  been  supposed  erroneous,  they 
might  have  been  controverted  by  the  opinions  of  other 

wit- 
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^tnefses.     With  respect  to  the  question  of  barrenness,         1816. 

there  is  not,  I  believe^  one  witness  who  describes  the         . 

.  Waewics 

land  as  being  a  bad  soil;  but  there  are  four  witnesses  agnnu 
who  say  that  it  is  a  good  soil,  by  which  I  understand 
them  to  mean,  a  good  natural  soil ;  and  if  this  be  a 
correct  account,  it  does,  according  to  my  construction 
of  the  statute,  entitle  the  pkintiff  to  hb  tithes,  as  it 
predndes  the  defendant  from  claiming  the  benefit  of  the 
exemption  of  the  statute.  Two  of  the  witnesses,  as  I 
understand  them,  said,  that,  in  their  opinion,  the  land 
was  worth  forty  shillings  an  acre^  upon  a  lease  for  seven 
years,  to  a  tenant,  such  tenant  to  bear  the  whole  ex- 
pence  of  bringing  it  into  cultiTation.  If  that  be  so,  it  is 
impossible  to  admit  that  the  land  was  barren.  But  it  is 
argued,  that  this  is  only  matter  of  opinion,  and  that  the 
jury  were  as  good  if  not  better  judges  of  these  things . 
than  the  witnesses,  and  might  well  reject  the  ei^idence, 
and  form  their  verdict  upon  their  own  knowledge  and 
experience.  To  this  I  cannot  quite  accede.  If  the 
character  of  witnesses  be  unimpeached,  and  they  speak 
to  fads  known  to  themselves,  and  not  involving  any 
improbability,  I  feel  a  diflSculty  in  saying  that  a  jury  i» 
at  liberty  to  reject  such  testimony,  and  find  a  verdict 
upon  their  own  opinion.  There  is  a  known  mode  by 
which  a  juryman,  if  he  is  acquainted  with  any  matter, 
may  be  aUowed  to  prove  it ;  which  being  the  mode 
pointed  out  by  law,  it  would  be  a  dangerous  precedent 
to  hold,  that  a  jury  may  give  a  verdict  merely  on  their 
own  opinions,  in  contravention  of  all  the;  evidence 
given  by  witnesses  of  unimpeached  credit  The  main 
stress  of  the  argument  to-day  has  been  upon  the  great 
expence  of  bringing  lime  to  this  spot.  As  to  the 
quantity,  several  of  the  witnesses  declare  that  it  was  not 
Vol.  V.  N  used 
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used  in  a  very  unusual  quantity;  bat  I  ask,  wbedier  it 
could  have  been  contended  that  this  was  barren  land, 
if  it  bad  been  within  a  mile's  distance  of  a  Itme-pit, 
instead  of  being  twelve  miles  <^?  Mr.  Scarlett  argued 
upon  this  part  of  the  case^  that  the  bringing  lime  from 
auch  a  distance  was  an  evidence  of  the  barrenness  of 
the  land ;  and  I  was  at  first  struck  with  the  argument; 
it  wasy  however,  only  evidence  that  Hme  was  necessary, 
and  if  the  quantity  was  not  such  as  shewed  the  barren- 
ness of  the  land,  I  confess  I  do  not  see  how  the  price 
of  the  lime^  by  reason  of  the  distance,  could  be  brought 
into  the  account ;  for  that  would  be  to  make  the  cri- 
terion of  barrenness  depend  on  extraneous  and  acci- 
dental circumstances,  and  not  upon  the  natural  quality 
of  the  land.  Upon  the  general  question,  therefore^  I 
should  be  prepared  to  say,  that  it  ought  to  be  sub- 
mitted to  another  jury.  Upon  the  other  point,  as  to 
the  barley  land,  the  plaintiff^s  case  is  unanswered.  It 
was  proved,  that  the  land  had  been  sown  and  borne  a 
good  crop ;  and  the  witnesses,  who  speak  as  to  the  lime 
and  expence,  confine  their  evidence  to  the  oat-land. 


HotROVD  J.  In  this  case  it  appears  to  me,  as  well  a^ 
to  my  Lord  and  my  Brother  Abbott,  that  there  ought 
to  be  a  new  trial.  With  respect  to  the  meaning  of  the 
word  **  barrenness,"  in  the  statute,  I  think  it  must  be 
understood,  as  regarding  the  natural  quality  of  the  land ; 
and  if  so,  the  evidence  is  decisive,  because  two  of  the 
witnesses  speak  of  the  land  as  being  a  very  gooil 
natural  soil,  and  others  speak  of  it  as  being  equally 
good  with  the  old  inclosed  land.  Taking  their  evi- 
dence to  Ji>e  correct,  this  verdict  cannot,  according  to 
my  construction  of  the  statute,  be  supported.  The  de- 
1  fendant 


IK  THE  Fifty-sixth  Year  of  GEORGE  III. 

fendant  rests  the  ground  of  his  exemption  upon  what 
appears  in  the  plaintiff's  case.     If  the  witnesses  are  not 
mistaken,  there  is  an  end  of  the  case ;  and  if  they  are» 
what  evidence  is  there  to  bring  the  land  within  the 
exemption,  except  that  which  respects  the  lime;  but 
what  is  the  effect  of  that  evidence  ?  The  quantity  laid  on 
is,  as  i^pears,  no  more  than  is  frequently,  and^  indeed, 
generally  used,  when  land  is  ploughed  for  the  first  time. 
But  whether  that  be  so  or  not,  the  witnesses  describe 
its  object  and  effect  to  be  to  dissolve  the  integuments, 
and  remove  the  obstructions  which  prevent  the  natural 
quality  of  the  soil  from  exerting  itself.     If  this  be  so, 
this  case  falls  within  the  principle  of  the  cases  alluded 
to  by  Mr.  WtUiams.     It  appears  to  me,  therefore,  that 
in  every  view  of  the  evidence,  this  is  land  not  of  the 
description  intended  to  be  exempted  by  the  statute.  It 
is.  described  as  of  a  good  natural  quality,  and  worth  to 
.  be  let  at  40^.  a-year.    On  these  grounds,   I  am  of 
opinion,  independently  of  the  question  upon  the  barley- 
land,  that  there  ought  to  be  a  new  trial. 

Rule  absolute,  on  payment  of  costs. 
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TWidoy,  Chase  and  Others,  Assignees  of  William  and 

'^  Thomas  Huest  (Bankrupts),  against  James 


and  David  Westmore. 


a  workman        HTROVER  for  a  quantity  of  wheat-meal,  fine  pollard, 
hU  Uibou****^^  coarse  pollard,  and  bran,  together  with  some  sacks 

«  chattel  in         which  were  stated  in  the  first  count  of  the  declaration 

consideration 

of  a  price  fixed  to  be  the  property  of  the  bankrupts,  and  in  the  second 

his  agreonent  count,  of  the  plaintifis  as  their  assignees*     On  the  trial 

may  deLoT^'  before  Graham  B.  at  the  Hants  spring  assizes,   1815, 

A^^ce^S  a  verdict  was  found  for  the  plaintiff  for  1200/.,  sulgect 

P^  5  «ad  this,  xo  the  opinion  of  the  Court  upon  the  following  case : 
diattelbede.  The   bankrupts  were,   before  their  bankruptcy,  in 

workman  in  partnership  as  mealmen,  the  de%ndants  were  partners 

ceisTandaT'  as  miUers.     One  of  the  bankrupts,  before  the  act  of 

tf  t^J^A^to*  banfc^ruptcyi  appl-ed  to  the  defendants  to  grind  a  quan- 

be  done  under  tity  of  wheat,  when  it  was  agreed  between  them  that  the 

the  agreement 

he  entire.  wheat  should  be  sent  by  the  bankrupts  in  their  vessels, 

where  the  par.  and  that  the  defendants  should  grind  it  at  155.  per  load, 

a  mScSm*  ^^  ^^^  which  sum  the  defendants  were  to  unload  the  wheat 

^"'^'^the  *^°™  ^^®  vessels,  grind  it,  find  sacks  to  manufacture  it 

workman  has      jj,  ^^d  retum  the  meal,  &c.  when  ground,  into  the  bank- 
not  a  right  to         '  ...  o  > 
set  up  a  claim     rupts'  vessels  in  the  river  near  to  which  the  mill  was 

inconsistent  °"  Situated.  About  19  loads  of  the  wheat  were  sent  at 
^  &e*d)nu^t  ^^^^  afterwards  other  quantities,  making  in  the  whole 
146  loads.  It  was  agreed  that  if  any  mixture  was  to 
take  place,  one  of  the  bankrupts  should  correspond 
with  the  defendants  on  the  subject,  and,  in  fact,  some 
of  the  grain  was  afterwards  mixed  at  bis  request.  At 
the  time  of  the  bankruptcy  there  remained  in  the  de- 
fendants* 
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iendants'  possession  seven  loads  of  wheat  unground,  10         1816. 
of  meal  produced  by  wheat  which  had  been  ground,  60        """^ 
bushels  of  fine  pollard,  20  bushels  of  coarse  pollard,  20        agama 
bushels  of  bran,  also  produced  from  the  wheat  ground, 
fuid  80  sacks  which  had  been  delivered  by  the  bank- 
rupts to  the  defendants,  for  the  purpose  of  being  filled 
with  the  meal  ground  from  the  com.     The  defendants, 
on  demand  made  on  the  part  of  the  plaintifis,  after  the 
bankruptcy,  refused  to  deliver  up  this  property. 

And  two  questions  were  argued  in  the  last  terra,  by  A. 
Moore  for  the  plaintiiFs,  and  by  Giffinrd  for  the  defend- 
ants: first,  whether  the  defendants  had  a  right  to  detain 
this  property  for  their  general  balance,  under  the  statute 
5  G.  2.  c.  30.  s.  28.  Secondly,  whether  they  had  a  lien 
on  it,  in  whole  or  in  part,  that  is  to  say,  for  the  ba- 
lance due  to  them  for  grinding  all  the  wheat  which  had 
been  ground  by  them,  or  for  the  grinding  only  of  such 
part  as  had  been  and  remained  ground  in  their  hands 
at  the  time  of  the  bankmptcy.  Upon  the  last  point  it 
was  argued  for  the  plaintiff,  that  a  general  Uen,  if  it 
existed,  should  have  been  found  as  a  fact,  or,  at  least, 
should  clearly  be  dedudble  from  the  contract;  that 
here  the  case  was  silent  as  to  any  lien,  and  the  contract 
neither  expressed  or  implied  any  such  right ;  on  the  con- 
trary, it  was  stipulated,  that  the  defendants  were  to  grind 
and  return  the  wheat  when  ground ;  so  that  possession 
was  to  be  given  without  reference  to  payment*  And  the 
rule  laid  down  by  Lord  EUenboroagh^  in  Steoenson  v. 
Kakelock  (a),  was  this,  ^*  that  where  there  is  an  express 
antecedent  contract  between  the  parties,  a  lien  which 
(rows  out  of  an  implied  contract  does  not  arise :''  mo 

(a)  1  M.i8.S45. 

N  S  that 
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1816.  that  by  the  special  contract  in  this  case,  the  general 
lien  is  gone,  2  Boll.  Abr.  tit.  Justifcation^  pL  1,  2. 
Upon  the  first  point,  the  case  Ex  parte  Ockendm  (a) 
W£«Mo»i.  ^^  referred  to;  which  was  said  to  hare  been  recog- 
niaed  by  Lord  Mansfield  in  Green  v.  Forma' {h)  as  a 
case  which  had  been  Well  considered ;  and  although  Ex 
parte  Ockenden  had  been  supposed  adverse  to  ExparU 
Deaze,  yet,  upon  exftmination,  this  would  be  found 
otherwise. 

For  the  defendants  it  was  argued,  that  there  was  not 
any  authority  to  warrant  the  position,  that,  because  a 
party  stipulated  for  the  price,  he  shall  therefore  be  de- 
prived of  his  right  to  detain  until  that  price  be  paid. 
In  Stevenson  v.  Blakelock^  where  payment  was  taken  in 
bills,  and  thereby  the  time  of  credit  was  postponed,  the 
lien  was,  nevertheless,  held  to  exist  And  this  right  may 
be  enforced,  in  respect  of  the  whole  work  done,  as  in  the 
case  of  the  printer,  who  was  employed  to  print  certain 
numbers,  not  all  consecutive,  of  an  entire  work,  and  who 
was  held  to  have  a  lien  upon  the  numbers  not  ddivered 
for  his  general  balance,  {c)  This  was  also  an  entire  woric. 
If  the  parties  had  sued,  upon  the  agreement,  they  must 
have  averred  that  the  price  was  tendered.  So  in  this 
action  they  must  prove  that  they  were  ready  and 
willing  to  pay.  Upon  the  second  point,  he  referred  to 
Ex  parte  Deaze  {d)j  where  Lord  Hardwicke  expresses 
his  opinion,  that  <<  it  is  hard  to  say,  that  mutual  credit 
shall  be  confined  to  pecunif^ry  demands,"  and  to  the 
remarks  of  Gibbs  J.  in  Olive  v.  Smith,  (e) 

(a)  1  JIIL  S35.  (6)  4  Iharr.  2214. 

(<)  5  M,iS.  167.  Slake  ▼.  NkfmUm.         {d)  1  jitk,229. 
(e)  5  T<tufU.  58. 

Lord 
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Lord  Ellbnbobouoh  C.  J.  observed,  that  the  Court 
did  not  think  this  case  necessarily  involved  the  doctrine 
of  ittutaal  credit ;  but,  on  the  other  point,  as  it  in- 
volved the  consideration  of  several  ancient  ailthoriti^ 
the  Court  would  take  time  to  consider. 

CwTm  adv.  vuUm 

Lord  ELUMBonofJGH  C.  J.  now  delivered  the  judg- 
ment of  the  Court. 

This  case  was  argued  before  us  last  term,  and  stjood 
over  for  our  consideration,  upon  the  single  question, 
whether  a  workman,  having  bestowed  his  labour  upon 
a  chattd,  in  consideration  of  a  price  or  reward  fixed 
in  amount  by  his  agreement  with  the  owner,  at  the 
tim^  of  its  delivery  to  him,  can,  by  law,  detfun  the 
chattel  until  tlie  price  be  paid,  or  must  seek  his  remedy 
by  action,  no  time  or  mode  of  payment  having  been 
iqppointed  by  the  agreement.  We  were  all  of  opinion, 
upon  the  argument,  and  still  are^  that  if  a  right  to 
detain  exists  in  the  general  case  that  I  have  men- 
tioned,  the  present  defendants  have  a  right  to  detain 
the  goods  in  question,  for  the  money  due  to  them 
fiir'  grinding  all  the  wheat;  because  we  consider 
the  whole  to  have  been  done  under  one  bargain,  al- 
though the  wheat  was  delivered  in  different  parcels, 
and  at  different  times.  The  general  question  is  of  very 
great  and  extensive  importance.  Several  authorities 
were  referred  to  (which  I  shall  hereafter  notice)  agwnst 
the  right  to  detain ;  but  if  these  authorities  are  not 
supported  by  law  and  reason,  the  convenience  of  man- 
kind certainly  requires,  that  our  decision  should  not  be 
governed  by  them ;  and  we  believe  the  practice  of  mo- 
dem times  has  not  proceeded  upon  any  distinction, 

N  4  between 
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1816.  beCweeD  an  agreement  for  a  stipulatod  price,  and  the 
implied  contract  to  pay  a  reasonable  price  or  sum ;  and 
that  the  right  of  detainer  has  been  practically  acknow- 
ledged in  both  cases  alike.  In  the  case  of  fK^Y.  iSMa- 
ntersy  2  Campb.  631.,  Mr.  J.  Loemrence  does  not  ^>pear 
to  have  been  aware  of  any  such  distinction.  It  is  im- 
possible, indeed,  to  find  any  solid  reason  for  saying, 
that  if  I  contract  with  a  miller  to  grind  my  wheat,  at 
l£s>  a  load,  he  shall  be  bound  to  deliver  it  to  me^  when 
ground,  without  receiving  the  price  of  his  labour ;  but 
that  if  I  merely  deliver  it  to  him  to  grind,  without 
fixing  the  price^  he  may  detain  it  until  I  pay  him, 
though  probably  he  would  demand,  and  the  law  would 
give  him  the  very  same  sum.  Certainly  if  the  right 
of  detainer,  considered  as  a  right  at  common  law,  (and 
it  must  be  so  considered  in  this  case^)  exists  only  in 
those  cases  where  there  is  no  manner  of  contract  be- 
tween the  parties,  except  suchas  the  law  implies,  this 
Court  cannot  extend  the  rule;  and  authorities  were 
quoted  to  establish  this  proposition;  but,  upon  con- 
sideration, we  are  of  opinion,  that  those  authorities  are 
contrary  to  reason,  and  to  the  principles  of  law,  and 
oug^t  not  to  govern  our  present  decision.  The  earliest 
of  them  is  to  be  found  in  2  Bo.  Ab.  p.  92.,  which,  how- 
ever, is  only  a  dicttwi  of  WiOiams  J. ;  and  it  does  not 
appear  on  what  occasion  it  was  pronounced,  or  that  it 
governed  the  decision  of  any  case.  It  is  in  these  words, 
**  If  I  put  my  clothes  to  a  tailor  to  make,  he  may 
keep  them  until  satisfiu^on  for  the  making,  T.  T. 
SJa.  K.  R,  by  WtUiam  J."  — <<  But  if  I  contract  with 
a  tailor,  that  he  shall  have  so  much  for  making  my 
apparel,  he  cannot  keep  them  until  satisfiicdon  for 
the   making,     T.  T.   S  Ja.  K.  B.,    by  WiUiam  jr 
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This  distinction  appears  to  have  been  acknowledged        1816. 
by  Lord  Holt,  in  a  case  of  Collins  t»  Ongly,  Seho. 
N.  P.  1280.,  4th  e^t.  as  quoted  by  C.  J.  BydeKf  in  tlie 
case  of  Brenan  v.  Currint.     But  the  point  was  not  in 
judgment  before  Lord  HoU,  and  therefore  the  opinion 
then  delivered  by  him,  although  entitled  to  great  re- 
spect, has  not  the  weight  that  would  belong  to  a  judicial 
decision  of  that  very  learned  Judge.    The  latter  case 
of  Brenan  v.  Currint  is  reported  in  Sayery  224. ;  and  it 
is,  as  &r  as  we  can  find,  the  only  case  wherein  this 
distinction  was  made  the  foundation  of  the  judgment 
of  any  court     It  was  there  carried  to  the  extremest 
limit;   for  the  contract  was  only  to  pay  a  reasonable 
sum,  which  is  no  more  than  the  law  would  have  implied 
if  the  parties  had  not  expressed  it.     The  (q)inion  of 
Popham  C.  J.,  in  the  case  of  the  Hosteler,    Yelv.  66^ 
has  sometimes  been   cited,  as  an  authority  for  this 
distinction ;  but  the  only  distinction  plainly  expressed 
on  that  occasion   applies  to  the  sale  of  a  horse  for 
his  keqi,  and  not  to  a  detainer  of  the  animal :  the 
Chief  Justice  there  says,    ^<  That  an   inkeeper  can- 
not sell  a  horse  for  bis  keep,  where  the   price   of 
it  has   been  agreed  upon,    though   he    may  do    so 
if  there  has  been  no  agreement  for  the  price ;"  but 
the  power  of  sale  in  the  case  there  put  has  been 
nnce  denied*    See  Jones  v.  Pearle,  1  Stra.  556.     The 
case  in  Ydverton  was  an  action  for  the  keep  of  the 
horse;  and  all  that  was  said  by  the  Chief  Justice  as  to 
detainer  and  sale   was  extrajudicial.     It  was  in  the 
very  same  year,  term,  and  court,  in  which  the  opinion 
oSWUUamsi.  is  said  to  have  been  delivered;  and  if  (as 
very  probable)  his  opinion  was  delivered  on  this 

ooca- 
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1816.        occasion,  it  was  extrajudicial  also.    The  case  of  Chap- 
""""^       many.  AUen^  Cro*  Car. 271.9  has  also  been  quoted  on 

CUASK 

agutnu  this  subject;  that  case,  however,  does  not  appear  to 
have  been  decided  on  the  ground  supposed ;  but  rather 
on  the  ground  that  a  person  taking  in  cattle  to  agist 
could  not  detain  until  the  price  be  pud ;  or  if  he 
could  in  general  do  so,  yet  that  in  the  particnlar  case 
the  defendant  was  guilty  of  a  conversion  as  against  the 
plaintiff,  who  was  a  purchaser  of  the  cattle,  by  ha^ng 
delivered  them  over  to  a  third  person,  on  receiving 
from  such  third  person  the  amount  of  hb  demand. 
In  Cawell  v.  Simpson^  16  Ve$.  275.,  the  Lord  Chan- 
cellor considers  a  lien  as  a  right  accompanying  an 
implied  contract;  and  in  one  passage  of  his  judgment 
he  is  reported  to  have  said,  '*  If  the  possession  com* 
mences  under  an  implied  contract,  and  afterwards  a 
special  contract  is  made  for  payment,  in  the  nature  of 
the  thing,  the  one  contract  destroys  the  other  :^  but 
it  is  evident,  from  other  parts  of  the  report,  that  the 
Lord  Chancellor  was  there  speaking  of  a  special  con- 
tract for  a  particular  mode  of  payment.  Such  a  con- 
tract is  apparently  inconsistent  with  a  right  to  detain 
the  possession ;  and,  consequently,  will  defeat  a  claim 
to  the  exercise  of  sueh  a  right.  And  we  agree  that 
where  the  parties  contract  for  a  particular  time  or 
mode  of  payment,  the  workman  has  not  a  right  to  set 
up  a  claim  to  the  possession  inconsistent  with  the  terms 
of  his  contract.  And  if  Williams  J.  is  to  be  under- 
stbod  to  speak  of  a  contract  for  the  time,  as  well  as  the 
amount  of  payment,  his  opinion  will  not  be  contrary 
to  our  present  judgment ;  and  the  authorities  buUt  upon 
k  will  have  been  founded  on  a  mistake.  And  we  Bie 
indined  to  think  that  he  must  have  intended  to  express 
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bimself  to  that  effect;  because  the  earliest  attthority  }8\e. 
that  we  have  met  with  mentions  an  agreement  for  the 
time  of  payment,  but  makes  no  distmction  between  an 
implied  contract  and  a  contract  for  a  determinate  price. 
This  authority  is  in  the  Year-book,  Easter  term, 
5  Edok  4.  foL  2.  b.  *^  Note,  also,  by  Haydon^  that  an 
hosteler  may  detain  a  horse,  if  the  master  will  not  pay 
him  for  his  eatings  The  same  law  is,  if  a  tailor  make 
for  me  a  gown,  he  may  keep  the  gown  until  he  is  paid 
for  his  labour.  And  the  same  law  is,  if  I  buy  of  you  a 
horse  for  20s.,  you  may  keep  the  horse  until  I  pay  you 
the  205. ;  but  if  I  am  to  pay  you  at  Michaelmas  next 
ensuing,  here  you  shall  not  keep  the  horse  until  you  are 
paid.^  In  this  passage  the  law,  as  applied  to  the  cases 
of  the  hosteler^  the  tailor,  and  the  vendor,  is  said  to  be 
the  same,  and  in  the  latter  the  sum  is  supposed  to  be 
fixed.  The  distinction  drawn  is  where  a  future  time 
of  payment  is  fixed.  If  so  material  a  distinction  as 
that  which  depends  upon  fixing  the  amount  of  the 
price,  had  been  supposed  to  exist  at  that  tim^  we  think 
it  would  have  been  noticed  in  this  place;  and,  not  being 
noticed,  we  think  it  was  not  then  supposed  to  exist. 
So,  in  the  case  of  Camper  v.  AndrewSf  HobarCs  Bep.  41., 
Lord  Hobartf  speaking  of  the  word  "  pro,^*  ^^fari^  says, 
that  this  word  ^^  works  by  condition  precedent  in  all 
personal  contracts.  As  if  I  sell  you  my  horse  for  ten 
pounds,  you  shall  not  take  my  horse,  except  you  pay 
me  ten  pounds,  18  Ed.  4,  5.  and  14 i/.  8.  22«,  except 
I  do  expressly  give  you  day ;  and  yet,  in  this  case, 
you  may  let  your  horse  go,  and  have  an  action  of  debt 
for  your  money  ;  and  so  may  the  tailor  retain  the  gar- 
ment till  he  be  paid  for  the  making,  by  a  conditicm 
in  taw."    The  reason  in  the  case  of  sale  is  given  in  the 

14th 
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1816.         14th  Hen.  8.  20.  a.  ^  «  The  cause  is  for  that  each  hats 
not  the  same  advantage  the  one  against  the  other;  for, 
the  one  will  have  the  thing  in  possession,  the  other 
but  an  action,  which  is  not  reason,  nor  the  same  ad- 
vantage,"    Ck}nsidering    the  operation  of  the  word 
^^for^  as  noticed  by  Lord  fbharty  whose  opinion  is 
confirmed  by  the  cases  he  refers  to,  and  by  others  also, 
no  reason  can  be  assigned  for  saying  that  it  shall  not 
have  the  same  effect  in  a  contract  to  grind  a  load  of 
,  wheat  for  155.  as  in  a  contract  to  sell  a  load  of  wheat 
for  15/.     The  former,  indeed,  is  in  substance  a  sale  of 
a  certain  portion  of  the  time  and  labour  of  the  miller, 
and  of  the  use  of  his  machinery.     And  as  it  is  clear 
that  the  miller  could  not  maintain  an  action  upon  the 
contract  without  averring  that  he  had  ground,  and  was 
ready  to  deliver,  the  wheat;  if  the  other  party  can  by 
law  recover  the  wheat  without  averring  that  he  had 
paid  or  tendered  the  price  of  the  grinding,  he  will  have 
an  advantage  above  the  miller;  for  he  will  have  his 
goods,  and  the  miller  will  have  only  an  action.     If  the 
distinction  which  has  been  contended  for  on  the  part 
of  the  plaintiff  should  be  allowed,  what  must  be  said 
in  those  cases  where  a  workman  is  not  only  to  bestow 
a  portion  of  his  labour  on  a  chattel  delivered  to  him, 
but  also  to  apply  to  it  some  materials  or  goods  of  his 
own,  for  a  fixed  price  ?    As  in  the  case  of  a  picture- 
frame  sent  to  be  gilded  or  varnished,  and  even  in  the 
old  case  of  doth  sent  to  a  tailor  to  be  made  into  a  gar- 
ment, is  the  chattel  to  be  retained  by  the  workman,  on 
the  ground  of  his  having  applied  to  it  his  paint  or  var- 
nish, or  thread,  or  other  materials,  or  must  he  deliver 
these  to  his  employer  without  payment,  because  he  has 
bestowed  his  own  personal  labour  in  addition  to  them  ? 
7  Upon 
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Upon  the  whole,  we  think  this  supposed  distinction  is  1816. 
contrary  to  reason,  and  to  that  principle  in  the  law 
which  requires  the  payment  of  the  price  and  the  deli- 
very of  the  chattel  to  be  concurrent  acts,  where  no  day 
of  payment  is  given;  and,  therefore,  we  think  the  case 
of  Brenan  v.  CurritU^  and  the  dicta  on  which  it  appears 
to  have  been  founded,  are  not  law,  and  that  the  judg- 
ment in  the  present  case  must  be  for  the  defendants. 

Postea  to  the  Defendants. 


Groning  and  Another  against  Mendhah.       ^S^JJ^^i, 

ASSUMPSIT  for  goods  sold  and  delivered.     Plea,    men  plain. 

non-assumpsit.     At  the  trial,  before  Lord  Euer^  cdved  an  order 
borough  C.  J.,  at  the  last  Middlesex  sittings,  the  case  was   foJ'^^^^^^1. 

this:  ped  them,  and 

transmitted  to 

The  action  was  brought  toreco  ver  the  price  of  50  him  the  bill  of 

lading,  en- 

casks  of  smalts,  which  had  been  ordered  by  the  defend-  doned,  making 
ant  of  the  plaintiffi'  house  at  Hamburgh.    The  plaintifis   livenUeto  or- 
sbipped  the  casks  at  Hamburgh,  on  board  the  EuphrateSf   ^*^,f^S^ 
Captain  Stanfordf  making  them  deliverable  by  the  bill  •^^■^  **>f . 

captain  with* 

of  lading  to  order  or  assigns.     The  plaintiffs,  at  the  held  the  goods, 

same  time,  advised  the  defendant  by  letter  of  the  ship-  ofd^ra^nT* 

mcnt,  and  inclosed  the  bill  of  lading,  indorsed,  together  to  Ampt  a  biu 

with  an  invoice,  and  valued  upon  him,  by  bill  at  two  fo^^**  ^^ 

months,  for  5SIL  10s.     On  the  arrival  of  the  ship  in  and  thereupon 

.  defendant  re. 

the  nver,  after  she  was  reported  at  the  custom-bouse,  covered  in  tro- 
the  defendant  produced  the  bill  of  lading  to  the  cap-  capJ^  Held* 
tain,  and  demanded  a  delivery  of  the  goods,  tendering   nJgh^h^ean 

action  for  goods 
^Id  and  delivered,  for  the  delivery  of  the  goods  was  complete  as  between  them  aira  de- 
firodant^  by  the  delivery  on  board  the  ship. 

him 
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181 G.        hin)  ^6  freight  and  charges ;  but  th«  captain  withheld 

■     .    the  goods,  in  consequence  of  the  defendant's  having 

J^A^°       rctused  to  accept  the  bilL    The  defendant,  thereup(»i, 

JfxMDHAx.      brought  trover  against  the  captain,    and   recovered. 

Under  these  circumstances^  the  jury  found  for  the 

plaintiffit. 

Tapping  now  moved  for  a  new  trial,  and  objected  to 
the  plaintiffs'  right  to  recover  in  this  form  of  action ; 
for  although,  in  many  cases,  a  delivery  on  board  a  ship 
may  amount  to  a  delivery  to  the  vendee,  yet  it  is  not 
always  so;  and,  in  this  case,  it  was  incomplete,  I7 
reason  of  the  refusal  of  the  captain.  In  like  manner, 
if  goods  be  stopped,  in  transitu,  the  owner  shall  not 
have  an  action  for  goods  sold  and  delivered,  because, 
by  the  stc^page^  the  delivery  has  been  prevented. 

Lord  Ellenborough  C.  J.  Tlie  delivery  may  be 
complete,  as  between  vendor  and  vendee,  by  shipment 
of  the  goods,  though  the  captain  may  be  guilty  of  a 
contravention  of  his  duty,  in  refusing  finally  to  deliver 
them.  Tlie  captain  has  been  so  found  upon  this  oc- 
casion, and  a  verdict  in  trover  has,  therefore,  passed 
against  him.  .  Yet  this  will  not  affect  the  delivery  in 
point  of  law,  as  far  as  it  concerns  the  vendor,  if  it  was 
once  complete,  by  putting  the  goods  on  board,  nor  his 
right  to  recover,  as  for  goods  sold  and  delivered.  Sup- 
pose this  had  been  a  delivery  into  the  warehouse  of 
the  vendee,  and  the  goods  had  afterwards  been  wrong- 
fully taken  away  by  the  vendor,  that  would  not  have 
destroyed  the  vendor's  right  of  action  as  for  goods  sold, 
though  it  might  have  afforded  the  vendee  a  cause  of 
action  of  another  sort,  as  for  the  tortious  taking*    So 

here 
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here  tlie  delivery,  by  patting  on  board  the  slup,  being        idl6. 
complete^  the  subsequent   detention  by  the  captain,        — 

%      *         .  1.     .  Gbomiiio 

whether  it  was  m  collusion  or  not  with  the  plalntifis,  affmtu 
does  not  alter  this  case.  The  defendant,  we  find, 
demands  the  goods,  claiming  them  as  his  own  pnoperty, 
which  could  not  be,  ezoept  by  considering  them  as 
having  become  so  by  delivery  on  board  the  ship.  If 
they  were  his  property,  the  vendors  who  had  put  them 
on  board  are  entitled  to  demand  the  price.  Whether 
the  plaintifi  be  guilty  of  a  subsequent  tort,  in  coUtision 
with  the  captain,  or  not,  does  not  aiFoct  the  present 
action. 

Bayley  J.  If  this  were  a  case  of  steppage  in  tran^ 
sUuy  I  diould  have  thought  the  verdict  ougltt  not  to 
stand.  But  it  seems  to  me  that  this  is  not  so.  There 
has  been  a  complete  delivery,  as  it  seems  to  Hie,  the 
same  aa  if  the -goods  had  been  delivered  at  the  vendee'a 
warehouse ;  and  if  the  vendor  was  aftdrwands  to  go  to 
the  warehouse,  or  any  one  in  collusion  widi  him,  Mid 
carry  away  the  goods,  that  would  not  change  the 
nature  of  the  original  delivery.  The  goods  were  ori- 
ginally bought,  and  were  to  be  delivered,  and  they 
were  put  on  board  a  ship.  That  might  or  might  not 
be  a  complete  delivery ;  the  captain,  however,  does  not 
deliver  them.  If  the  prior  delivery  was  incomplete, 
the  plainti£&  might  have  stopped  them  in  transitu; 
but  the  defendant  has  treated  it  as  complete,  and  has 
brought  trover  against  the  captain  for  detaining  the 
goods,  and  recovered  damages,  not  only  for  their  deten- 
tion, but  for  their  value,  which  may,  perhaps,  be  of 
greater  amount  than  the  price  he  agreed  to  give  for 
them  to  the  plaintifis.    He  has,  therefore,  affirmed  the 

de- 
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1816.  delivery,  and,  by  electing  to  bring  trover  against  the 
captain,  has  given  the  captain  a  right  to  the  goods, 

Qgabut  when  he  shall  have  made  satisfiustion  for  them.  On  dis 
short  ground,  then,  that  the  defendant  himself  has 
acted  under  the  idea  that  the  delivery  was  complete, 
I  think  he  cannot  now  say  that  it  wiiii  incomplete. 

HoLROYO  J.  (a)  I  am  of  opinion,  in  this  case, 
that  the  defendant,  by  bringing  trover  against  the  cap- 
tain, has  affirmed  the  delivery  to  himsdf.  The  delivery 
on  board  the  ship  being  a  complete  delivery,  he  brings 
trover,  the  form  of  which  action  required  him  to  state 
that  he  was  possessed  of  the  goods,  and  that  the  cap- 
tain wrongfully  took  them  out  of  his  possession ;  and  tht 
property  in  the  goods  is  the  very  gist  of  the  action. 
Having  thus  brought  trover,  in  which  he  could  not 
have  recovered  unless  the  goods  were  proved  to  be  his 
property,  it  seems  to  me  that  he  cannot  now  say  that 
they  were  not  delivered  to  him.  I  think,  therefore^ 
there  ought  not  to  be  a  new  trial. 

Rule  refused. 

(«)  jibb9it  J.  WM  tt&mi  on  a  tpcdal  comtnwiion. 
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181G. 

Sprigens  against  T.  Nash  and  H.  Nash.        ji^jfjfui 

gY  a  Judge's  order,  {dated  Uh  December,  1815,  and  ^lI'JJS^^/ 
afterwards  made  a  rule  of  Court)  it  watf  ordered,  oftwo^andm 

case  they  di** 

that  this  cause  should  be  referred  to  two  arbitrators,  agncdtothe 
and  in  case  of  their  disagreement,  then  to  the  umpirage  t^nTthaT 
of  such  third  person  as  they  should  appoint;  so  that  the  niadaoSp** 
arbitrators  should  make  their  award  on  or  before  the  fT/^  ^J^ 

Mfore  a  oar 

1st  of  January*  and  the  umpire,  if  they  should  differ,   cw^  •na  the 
•^  r    -^  .^  umpire,  if  they 

should  make  his  umpirage  before  the  23d  o(  January  then  •hould  differ, 

Defore  a  mbec* 

next.     On  the  29th  of  December,  1815,  the  arbitrators  mientday.  and 
enlarged  the  time  for  making  their  award  to  the  23d  of  madeUtmraid  "^ 
Fdrruary,  and  that  of  the  umpire  to  the  Ist  of  March  ^^^^ 
then  next.     On  the  13th  of  February,  the  umpire  made  S^^Sa*** 
his  umpiraire,  without  stating  therein  that  the  arbitrators  «n»p««ge  n«ed 

*^    ^  o  not  state  that 

had  disajnreed.  the  artntiaton 

.  .  had  diiagreed. 

And  because  the  umpire  had  made  his  umpirage 
within  the  time  limited  to  the  arbitrators,  without  shew- 
ing, on  the  face  of  his  umpirage,  that  the  arbitrators 
disagreed,  a  rule  nisi  was  obtained  for  setting  the  um-' 
pirage  aside. 

Against  which  rule  the  Attorney  Geneval  and  Reader 
now  shewed  causey  and  cited  Smailes  v.  Wright,  (a) 

Topping  and  Lowes,  who  were  called  upon  to  support 
the  rule,  argued  that  it  was  essential  to  the  validity  of 
the  umpirage,  to  shew  the  umpire's  audiority;  for  his 
being  but  a  substituted  authority  in  default  of  the  arbi- 
trators, could  not  be  acted  upon  until  default  made;  so 
that  the  umpirage  should  have  set  forth,  either  that  the 

(a)  Aniet9JcLS59, 

Vol.  V.  O  tima 
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1816*       time  allowed  to  the  arbitrators  had  expired,  or  that 
g  '  they  bad  dieagreed  within  the  time;   whereas,  it  now 

appears,  that  the  umpirage  was  made  within  the  time 
allowed  to  the  arbitrators,  and  it  is  not  shewn  that 
there  was  any  disagreement.  The  umpire,  therefore, 
must  be  .taken  to  have  proceeded  without  authority. 

Lord  Ellenborougu  C.  J.  It  is  satisfactory  to 
know,  that  in  deciding  this  case,  if  we  should  fall  into 
any  error,  it  will  be  competent  to  us  to  correct  it  during 
the  term.  My  present  impression,  however,  upon  the 
argument  is,  that  this  award  is  well  made.  The  argu- 
ment of  Mr.  Tapping  would  have  struck  me  veiy 
forcibly,  if,  by  law,  it  were  necessary  for  an  arbitrator 
or  umpire  to  deduce  his  authority  strictly  from  regular 
premises  upon  the  face  of  his  award.  But  I  take  this 
not  to  be  necessary.  If,  indeed,  it  appears  negatively 
upon  the  face  of  an  award,  that  the  arbitrator  has  npt 
authority,  as  if,  in  the  present  instance,  it  had  i^peared 
that  the  arbitrators  had  not  disagreed,  the  case  would 
be  different;  but  the  objection  is  not  that  the  um- 
pire has  negatived  his  authority,  but  only  that  he 
has  omitted  to  state  it  affirmatively.  The  umpirage  is 
made  within  the  time;  but  it  has  been  laid  down,  that 
the  umpire  may  proceed  by  anticipation ;  and,  if  not 
intercepted  by  any  act  of  the  arbitrators,  such  an  award, 
would,  I  conceive,  be  good.  In  Smailes  v.  Wiight^  it 
appeared,  that  the  arbitrators  disagreed;  and  in  that 
respect  the  two  cases  differ ;  but  I  think  that  does  not 
make  any  substantial  difference. 

Batley  J.     Unless  we  see  clearly  that  the  objection 

made  to  this  award  is  a  valid  one,  we  ought  not  to  set 

3  i^ 
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It  aside,  because  we  may  thereby  be  working  injustice;        1816. 


SpKioxm 


whereas  no  prejudice  can  arise  from  suffering  the  award 
to  stand,  inasmuch  as  the  objection,  if  good,  is  apparent  agauui 
on  the  face  of  the  award.  The  objection  is,  that  the 
umpirage  was  made  before  the  expiration  of  the  time 
allowed  to  the  arbitrators,  without  shewing  that  the 
arbitrators  disagreed.  If  the  fact  be,  that  there  was  no 
disagreement,  the  party  will  never  be  able  to  enforce 
the  umpirage;  but  if  a  disagreement  really  existed,  then 
it  comes  to  this  question;  is  it  essential  that  the 
umpire  should  set  forth  his  authority  upon  the  face  of 
the  award?  I  have  always  understood  that  it  is  not 
necessary ;  but  that  it  is  sufficient,  in  drawing  up  an 
award,  to  state  generally,  that,  by  virtue  of  the  sub- 
mission, the  arbitrator  or  umpire  makes  his  award.  If 
that  be  so,  it  seems  to  me,  that  it  is  an  answer  to  the 
objection. 

HoLBOYD  J.  (a).  I  am  of  the  same  opinion.  If  we 
were  to  set  aside  this  umpirage,  upon  wrong  grounds^ 
we  should  l^vethe  party,  in  whose  favour  it  was  made, 
without  remedy;  because  he  cannot  have  a  writ  of 
error ;  but  in  suffering  it  to  stand,  we  do  not  work  a 
like  prejudice^  because  the  other  party  may  still  insist 
upon  his  objection.  The  objection  is,  that  it  does  not 
a{^)ear,  upon  the  umpirage,  that  the  arbitrators  dis- 
agreed ;  but  I  take  it  to  be  clearly  setded,  that  an  award 
need  not  set  forth  the  authority  of  the  arbitrator.  It  is 
otherwise  in  the  case  of  orders  of  magistrates ;  because 
they  are  to  operate  m  tmntem  against  third  persons; 
and  so  in  the  case  of  warrants ;  but  with  respect  to  an 

(a)  Jbboil  C.  J,  was  ibstnt  on  the  special  conmissMB. 

O  2  award 
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1816.        award  or  umpirage,  the  authority,  being  created  by  the 
Srtaunn      ^^  ^  ^^^  parties,  it  is  to  be  presumed  that  they  are  cog- 


agahut,        nizant  of  it. 

Nash. 


Rule  discharged* 


jJ^^'S^'th.  Jordan  against  Strong.  ' 

Thedefendaot*8  JN  assumpsit  for  goods  sold,  &c.,  to  which  the  de« 
der  to  an  actioa  feudant  pleaded  a  tender  of  4/.,  and  non  assumpsit 
does  not  i»e.  &s  to  the  residue;  the  cause  was  referred  to  an  arbi* 
entering* tug^  trator,  who  directed  the  verdict  to  be  entered  for  5s.} 
^^todemite  ^"^  ^P^^  '^  ^"^^  ^^^^  ^  enter  a  suggestion  upon  the  roU^ 
^^^d^  ^^  ^^^^  ^^  deprive  the  plaintiff  of  costs,  under  statute 
8tet.39&40      S9&40  G.S.  C.104.  (local  act),  that  the  action  was 

G.5.  &104.  ^  '' 

a.  12.  {London   commenced  for  a  debt  not  exceedinir  5/.,  and  recover- 

Court  of  Re- 

quests  act)  able  by  virtue  of  the  said  act,  and  that  the  defendant,  at 
the  time  of  the  commencement  of  the  action,  was  a 
person  keeping  a  warehouse,  and  sedcing  a  livelihood, 
and  trading  and  dealing  within  the  city  oi  London^  &c. 


Beader  shewed  ^luse,  and  objected,  that  the  defend- 
ant, by  plei^ling  a  tender,  and  paying  the  4L  into  Court,' 
had  waived  the  benefit  of  the  act,  which  was  passed  in 
ease  of  defendants;  and  it  is  a  maxim,  that  a  party  may 
waive  that  which  is  for  his  benefit.  Here  the  defendant, 
if  be  had  intended  to  avail  himself  of  the  act,  should 
have  stood  upon  the  act  alone,  without  pleading  a 
tender ;  for  by  such  plea,  he  has  recognised  the  cause  of 
action,  and  that  it  was  well  brought.  Also,  by  paying 
the  money  into  Court,  he  compelled  the  plaintiff  to  go 
on  with  the  action,  in  order  to  obtain  the  money  out  of 

Court; 
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Court;   and  if  the  plaintiff  had  stopped,  after  taking        1816. 


Jo&DAV 


the  money  out  of  Contt^  he  would,  by  reason  of  die 

plea  of  tender,  have  been  subject  to  costs.  agamM 

Tjmesy  contra,  argued,  tliat  the  act  does  not  deprive 
this  Court  of  jurisdiction  in  cases  where  the  debt 
does  not  exceed  5/.,  giving  jurisdiction,  exclusively,  to 
the  inferior  court,  as  in  the  Westminster  Court  of  Re- 
quests act;  and,  therefore,  the  defendant  could  not 
plead  the  act  in  bar.  (a)  But  here,  the  jurisdiction  of 
this  Court  being  concurrent,  the  defendant  was  bound 
to  plead  to  the  action ;  and  being  bound,  his  pleading 
to  it  shall  never  operate  as  a  waiver,  which  imports  a 
voluntary  act  on  his  part. 

Lord  Ellenborough  C.  J.  referred  to  Sandby  v. 
Miller  (6),  as  an  authority  for  granting  the  present 
application.  There  the  defendant  paid  money  into 
Court,  and  yet  was  allowed  to  enter  a  suggestion  on 
the  roll  like  the  present.  And  he  added,  that  the  sug- 
gestion and  plea  of  tender  would  be  on  the  record,  and, 
therefore^  if  the  effect  of  that  plea  was  to  preclude  the 
defendant  from  having  the  suggestion,  the  plaintiff 
would  still  have  the  benefit  of  the  ofcgection. 

Reader  then  made  another  point,  that  the  original 
demand  was  reduced  below  5/.  by  a  set-off;  but  that 
failing,  the  Court  (c),  made  the  rule  absolute. 

Rule  absolute* 

(«)  See  5  7.  A.  452.,  Tajflar  v.  Blair.  1  Etui,  352.,  Parker  v.  Etding. 

M  5  Eatt,  194. 

(e)  Abboit  J.  wa&  absent  upon  the  special  ooramission. 


O  3 
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tIm  Uw  n-       r^ASE.    The  plamtifF  declares  that  the  defendant  was 

•ou^ftTii^^  possessed  of  a  gun,  then  being  in  a  certain  nie»- 

^rtram^^of   ^>S^  situate^  &c. ;  and  that  he,  well  knowing  the  same 

,  ^^'odd       ^  ^^  loaded  with  powder  and  printing  types,  wrongfully 

k«q>  them  with  and  injuriously  sent  a  female  servant  to  the  said  messuage^ 

cart:  therefort,  to  fetch  away  the  gun  so  loaded,  he  well  knowing  that 
where  difead- 

■at,  being  poe-   the  said  Servant  was  too  young,  and  an  unfit  and  im- 

■eficd  of  s 

loaded  gun,  lent  proper  person  to  be  sent  for  the  gun,  and  to  be  entrusted 
fJdTr^  wiUi^  with  the  care  or  custody  of  it;  and  which  said  servant 
takTSrprim-  ^ft^'^ft'^ds,  and  while  she  was  so  sent  and  entrusted  by 
ing  oB^hich  {^^  defendant,  and  had  the  custody  of  the  siud  inin  ac- 
done»  and  a      oordingly,  carelessIy  aud  improperly  shot  off  the  same^ 

damage  accfiicd 

to  the  plaintiff  *•  at  and  into  the  fiice  of  the  plaintiff's  son  and  servant, 

aoo  in  conse- 
quence of  the     and  struck  out  his   right  eye  and  two  of  his  teeth, 

^  die  gnn  at  whereby  he  became  sick,  &&,  and  was  prevented  from 
^'g  thMB  trimtf ,  perfi>rn)iiig  his  lawful  business^  and  the  plaintiff  wa^  de- 
went  off*  %eld  P'^^^  ®^  ^**  service,  and  put  to  great  expence  in  pro- 
^atAe de-  curing  his  cure,  &c.  There  was  a  second  count,  for 
liable  to  da-       taking  such  improper  care  of  the  gun,  knowing  that  it 

mages  in  aft 

actmo  upon  Um  was  loaded,  that  the  gun  was  afterwards  discharged 
against  the  plaintiff's  son,  &c.  Plea,  not  guilty.  At 
the  trial,  before  Ia^vA  EUeuborough  C.J.,  at  the  last 
Middlesex  sittings,  the  case  was  thus : 

The  plaintiff  and  defendant  both  lodged  at  the  house 
of  one  LemaHy  where  the  defendant  kept  a  gun  loaded 
#ith  types,  in  consequence  of  several  robberies  having 
been  committed  in  the  neighbourhood.  The  defendant 
left  the  house  on  the  10th  of  Ckiober^  and  sent  a  mulatto 
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girl,  his  serrant,  of  the  age  of  about  thirteen  or  fourteen,       1816. 

for  the  guii,  desiring  Leman  to  give  it  her,  and  to  take        Z 

the  pruning  out.  Leman  accordingly  took  out  the  ugUnst 
priming,  told  the  girl  so,  and  delivered  the  gun  to  her. 
She  put  it  down  in  the  kitchen,  resting  od  the  butt,  and, 
soon  afterwards  took  it  up  again,  and  presented  it,  in 
play,  at  the  plaintiff's  son,  a  child  between  eight  and 
nine^  saying  she  would  shoot  him,  and  drew  the  trigger. 
The  gun  went  ofl^  and  the  consequences  stated  in  the 
declaration  ensued.  There  was  a  verdict  for  the  plain- 
tiff, damages  100/. 

^  The  Attorney  General  moved  for  a  new  trial,  on  the 
ground  that  the  defendant  had  used  every  precaution 
which  he  could  be  expected  to  use  on  such  on  occasion, 
and,  therefore^  was  not  chargeable  with  any  culpable 
negligence.  J 

Lord  Ellenborough  C.  J.  The  defendant  might  and 
ought  to  have  gone  farther;  it  was  incumbent  on  him, 
who,  by  charging  the  gun,  had  made  it  capable  of  doing 
mischief,  to  render  it  safe  and  innoxious.  This  might 
have  been  done  by  the  discharge  or  drawing  of  the 
contents ;  and  though  it  was  the  defendant's  intention 
to  prevent  all  mischief,  and  he  expected  that  this  would 
be  effectuated  by  taking  out  the  priming,  the  event  has 
unfortunately  proved,  that  the  order  to  Leman  was  not 
sufficient ;  consequently,  as  by  this  want  of  care,  the 
instrument  was  left  in  a  state  capable  of  doing  mischief 
the  law  will  hold  the  defendant  responsible.  It  is  a 
hard  cas^  undoubtedly;  but  I  think  the  action  is  main- 
tainable. 

O  4  Baylev 
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1816. 

DiXOK 

agtUnsi 

BtLL, 


Bayley  J.  The  gun  ought  to  have  been  so  left  as 
to  be  out  of  all  reach  of  domg  harm.  The  mere  re- 
moval of  the  priming  left  the  chance  of  some  grains  of 
powder  escaping  through  the  touch*hole. 

Per  curiam,  (a)  Rule  refused. 

(a)  AbboitJ. 


JknelSth. 

A  creditor  , 
may,  with  the 
anentofthe 
debtor,  tidLe 

the  goodi  of  hit 
debtor,  and  rs- 
morethem 
from  the  pre- 
miaes  for  the 
purpoieof  iA- 
tiifying  a  boni 
fided£t,  with- 
out incurring 
the  penalty  Sr 
atat.  ]1G.2. 
c  19.  s.  3. 
against  penoni 
aaiiitin^  the 
tanant  in  re- 
inonnghii 
goods  fifom  the 
premises ;  al- 
though the  cre- 
ditor takes 
possession 
nowingthe 
debtor  to  he  in 
distressed  dr- 


and  under  an 


that  the  land- 
lord wiUdis- 
tndn. 


Bach  against  Meats  and  Another. 

^HE  plaintiff  declared,  that  for  two  years  before  the 
Ist  August,  1815,  one  Wm.  Graves  was  tenant  to 
the  plaintiff  of  a  farm,  Sec  at  a  yearly  rent;  that  on 
the  l9i  At^^stf  1815,  two  years'  rent  was  in  arrear; 
and  that  certain  cattle  of  the  said  W.  Graves^  being 
upon  the  premises,  and  liable  to  be  taken  by  the  plain- 
tiff as  a  distress  for  the  said  arrears  of  rent,  the  said 
JV.  6.,  on  the  26th  oi  January  1816,  fraudulently  con- 
veyed the  said  cattle  firom  off  the  said  premises,  with, 
intent  to  prevent  the  same  firom  being  distrained  by  the 
plaintiff  for  the  said  arrears  of  rent ;  and  that  the  de- 
fendants wilfully  and  knowingly  aided  and  assisted  the 
said  W.  6.  in  such  fraudulent  conveying  away  the  said 
cattle,  with  intent  to  prevent  the  same  firom  being  dis- 
trained by  the  plaintiff  for  said  arrears  of  rent ;  and  die 
plaintiff  averred  that  the  said  cattle  were  of  the  value 
of  3002. ;  whereby  and  by  force  of  the  statute,  an  action 
hath  accrued  to  the  plaintiff  to  demand  of  defendants 
600/^,  to  wit,  double  the  value  of  the  said  cattle.  Se- 
cond count.  That  defendants  did  aid  and  assist  the 
said  W.  G.  in  concealing  the  said  cattle  with  intent,  &c. 
Plea,  nil  debet. 

At 
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At  the  trial  before  DaUas  3.  at  the  last  Hereford-        1815. 


Bach 


shire  assizes  it  was  proved  that  droves  was  tenant, 
and  the  rent  in  arrear,  as  allq|[ed  in  the  declar-  agahut 
ation ;  and  it  was  likewise  proved  that  the  defendant, 
MeatSf  was  the  brother-inJaw,  and  was  a  bona  fide 
creditor  of  Gravesy  and  that,  koowin^  Graves  to  be  in 
dbtressed  circumstances,  and  being  apprehensive  that 
his  goods  might  be  distrained,  he  went  to  the  pre- 
mises on:  the  evening  of  the  25th  of  Januofy  1816,  and 
made  a  seizure  of  a  number  of  the  cattle^  which,  with 
the  assistance  of  the  other  defendant,  and  the  full 
knowledge  and  consent  of  Graves^  he  drove  firom  the 
premises  early  in  the  morning  of  the  26th.  The  seizure 
made  did  not  exceed  in  value  the  amount  of  Meaii 
demand.  The  phdntiff's  agent  followed  tho'  seizure, 
and  demanded  possession,  stating  that  he  had  been 
directed  by  the  plaintiff  to  distrain ;  MeatSj  however, 
refused  to  deliver  up  possession,  but  permitted  the  agent 
to  take  an  account  of  the  cattle.  A  verdict  was  found, 
by  consent,  for  the  plaintiff  for  single  damages,  with 
liberty  to  move  to  enter  a  nonsuit,  if  the  Court  should 
be  of  opinion  upon  these  facts  that  the  action  was  not 
maintunable.  And  it  was  agreed,  that  all  idea  of  actual 
fimd  should  be  excluded,  the  only  question  intended 
to  be  reserved  being  this,  viz.  whether  the  defendant, 
with  a  view  to  the  recovery  of  his  own  debt,  had  a  right 
to  conduct  himself  in  the  manner  above  stated. 

A  rule  nisi  for  entering  a  nonsuit  having  been  obtained 
in  the  last  term, 

Jervis  and  Peake  now  shewed  cause^  and  referred 
to  Stat.  11  6.2.  C.19.,  which  empowers  landlords  to 
ditoain  goods  fraudulently  and  clandestinely  carried  off 

the 


^m  OASES  iif  TRINITY  TERM 

J 810.  tbe  premises  within  thirty  days;  provided  {s.i.)  that 
the  goods  have  not  been  sold  bona  fide  and  for  a  valu- 
able consideration  before  the  seizure  to  a  person  not 
privy  to  the  fraud.  And  (5.  3.)  a  penalty  is  imposed 
of  double  the  value  upon  the  tenant  so  removing  the 
goods  or  the  person  assisting  the  same*  In  this  case^ 
they  contended,  the  removal  of  the  goods  by  the  defend* 
ant,  with  the  consent  of  Graves^  for  the  purpose  of 
withdrawing  them  from  the  reach  of  the  landlord,  was 
a  fi*aud  in  law,  and  the  defendant,  being  privy  to 
this  fraud,  did  not  come  within  the  proviso  of  the  act. 
And  though,  according  to  adjudged  cases  {a\  A  man 
may  prefer  one  creditor  to  another,  yet  in  the  case  of 
liEmdlord  and  tenant  the  statute  interferes  to  prevent  the 
tenant  colluding  with  a  creditor  to  the  prejudice  of  his 
landlord.  Also,  the  stat.  8  Amu  c.  14.  prohibits  the 
taking  of  goods  in  execution,  unless  before  their  removal 
the  party  suing  out  execution  shall  pay  the  arrears  of 
rent  to  the  extent  of  one  year's  arrear  to  the  landlord. 
It  would  be  strange,  therefore,  if  the  law  should  have 
provided  for  the  security  of  landlords  against  a  judg- 
ment-creditor, and  yet  have  lefl  them  open  to  the  fraudu- 
lent collusion  between  the  tenant  and  a  simple-contract 
creditor. 

Lord  Ellenborough  C.  J.  I  own  I  cannot  in  this 
case  discover  any  fraud,  either  in  the  creditor's  seeking 
SBtisfattton  from  a  fund  to  which  by  law  he  is  author- 
ised to  resort ;  or  in  the  debtor's  giving  eflfect  to  this 
remedy.  A  creditor  is  at  liberty  to  call  on  his  debtor 
for  payment,  and  the  debtor  may  firrange  the  mode  of 

(a)  Uolbird  r.  Andavm,  S  T.  Jt,  33$.     FickUock  v.  ly$ter,  ttnie, 
S  vol  371. 
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paymcAit  m  be  pleases,  by  the  ddhrerj  ^  money  or  of       1816» 
mooey's  wortli,  as  cattle  or  goods,  although  thesei  ao       " 

Bach 

long  as  they  remaiisi  on  (he  premises^  will  be  liable  to 
the  landlord's  distress.  If  before  any  distress  made  or 
contemplated  the  creditor  resort  to  the  tenant  for  saftis* 
fadion  of  his  debt,  I  know  of  no  law  to  prevent  the 
tenant  from  consenting  to  the  transfer  or  delivery  of  his 
stock  in  payment,  which  he  might  undoubtedly  sell  with- 
out any  imputation  of  fraud.  I  therefore  cannot  perceive 
any  thing  fraudulent  in  this  transaction.  If  it  appeared 
that  the  tenant  had  urged  the  creditor  to  seek  this  re- 
medy, the  case  might  have  assumed  the  character  of 
fraud :  but  where  the  creditor  is  the  first  mover,  and 
the  tenant  does  no  more  than  accede  to  an  arrangement 
for  discharging  himself  and  satisfying  the  creditor,  what 
iiraud  is  to  be  imputed  to  him  ?  It  is  admitted  that  a 
preference  may  be  given  to  creditors,  as  in  the  case  of 
executors,  and  if  a  debtor,  upon  being  pressed  by  his 
creditor  may  settle  the  debt  by  the  delivery  of  his  goods, 
I  see  no  reason  why  he  may  not  also  accede  to  the  ete^ 
dftoi^ff  taking  them. 

Batley  J.  I  am  entirely  of  the  same  opinion.  I 
think  this  case  was  not  within  the  contempladon  of 
the  legislature  when  it  passed  this  act  of  parliam^t. 
The  legislature  seems  to  have  had  in  view  a  fraud- 
ulieat  removal  by  the  tenant,  where  the  oBjbct  was  to 
withdraw  the  property  from  the  landlord's  reach,  for 
Ae  purpose  of  securing  it  for  his  own  benefit.  Such 
an  object  may  be  accomplished  either  by  a  clandestirie 
rdnoval  of  the  tenant  himself,  or  by  his'  procuring  some^ 
odier  person  to  make  a  pretended  purchase  on  th^  pre^ 
misea,  and  remove  the  property  under  colour  of  such' 

purchase. 


^04  CASES  IN  TRINITY  TERM 

.ISlCf.  purchase.  And  in  this  case^  if  Meats  had  been  sent  for 
by  Graves^  and  urged  by  him  to  drive  off  the  stock  in 

againu  Order  to  secure  i^  the  removal  would  have  been  firaud- 
ulent ;  but  when  we  find  that  Meats  acted  upon  luf 
own  suggestion,  and  for  the  purpose  of  obtaining  satii- 
&ction  for  his  debt,  as  the  law  entided  him  to  act,  I 
cannot  see  any  ground  whatever  for  holding  this  case 
within  the  statute.  The  language  of  the  3d  section  of 
the  statute  is,  **  if  any  tenant  or  lessee  shall  fraudulently 
convey  away,  ftc"  It  was  argued  by  Mr.  Peake  as  if 
every  removal  was  fraudulent  within  the  meaning  of  this 
act.  But  if  this  had  been  the  meaning  of  the  statute, 
would  it  have  been  worded  in  such  a  manner  as  to  im- 
port a  removal  by  the  '*  tenant  or  lessee"  himself  or  at 
the  utmost  for  his  benefit  ?  Was  there  any  such  removal 
here  ?  Unquestionably  not.  The  creditor  presses  for 
some  security,  and  seizes  a  part  of  the  goods,  and  the 
tenant,  in  order  to  discharge  his  debt,  agrees  to  their 
removal,  as  by  law  he  might  do.  Where  is  the  fraud 
in  the  tenant  paying  his  debt  ?  If  it  could  be  said  to  be 
fraudulent  in  any  senses  I  doubt  whether  it  would  be  with- 
in the  meaning  of  the  act;  because  it  would  not  be  the 
fraud  of  the  tenant  or  person  removing  the  property  for 
his  benefit;  for  the  removal  was  the  act  of  the  creditor. 
The  proviso  in  the  2d  section  relates  only  to  such  cases  as 
come  within  the  first.  The  3d  section,  on  which  this 
action  is  founded,  does  not  contain  any  words  which  cany 
the  case  further.  If  there  be  a  fraudulent  removal  within 
the  1st  section,  the  landlord  is  empowered  to  follow  the 
property  within  a  given  time ;  and  in  such  case  the  Sd  sec- 
tion adds  to  the  landlord's  remedy  by  distress,  a  ri^t  of 
action  for  double  the  value  of  the  goods  against  the 
tenant  or  the  person  aiding  him  in  the  removal.    It 

seems 

8 


IN  THE  FlPTY-SIXTM  YeaB  OF  GEORGE  III.  «05 

fteems  to  me  this  is  not  a  case  either  within  the  letter  or        1916. 
meaning  of  the  act 

HoLROTD  J.  (a)  I  am  of  the  same  opinion.  The  third 
clause  does  not  make  every  conveying  away  of  the  goods 
of  a  tenant  penal,  although  it  may  operate  to  defeat  tlie 
landlord's  right,  but  only  such  conveying  away  of  the 
goods  by  the  tenant  or  person  aiding  him  as  is  fraudu- 
lent This  clause,  however,  which  is  a  penal  one,  giving 
a  forfeiture  of  double  the  value  of  the  goods,  does  not 
interfere  with  the  right  of  a  creditor  to  use  all  due 
diligence  for  obtaining  payment  of  his  debt;  although 
by  so  doing  he  may  possibly  intercept  the  landlord's 
distress,  and  may  even  do  it  under  the  impression  that 
the  landlord  intends  to  distrain.  In  the  case  of  Meux 
V.  Howell  {b)  a  distress  had  actually  been  made  by  the 
landlord  at  the  time  the  tenant  confessed  judgment  to 
another  creditor  for  the  benefit  of  himself  and  the  other 
creditors;  and  yet  this  was  held  not  to  be  fraudulent 
within  the  statute  o(Eliz.  And  it  was  admitted  on  all 
hands  in  that  case  that  it  was  competent  to  a  debtor  to 
assign  a  part  of  his  property  in  satisfaction  of  particular 
creditors,  altliough  this  might  diminish  the  fund  to 
which  the  rest  of  the  creditors  had  to  look.  And  so 
executors  may  suffer  judgment  to  one  creditor  ailer 
action  brought  by  another,  and  plead  it  in  bar  to  the 
action.  In  Estwick  v.  CaUlaud  (c).  Lord  Keryofi  said, 
**  It  is  neither  illegal  nor  immoral  to  prefer  one  set  of 
creditors  to  another;"  and  in  JVtmn  v.  Wilsmore {d\ 
^  that  putting  the  bankrupt  laws  out  of  the  question,  a 

(a)  AhbeU  J.  wu  absent  on  the  ipccud  comminkm. 

(6)  4  East,  1.  {c)  5  T.  R.  424.  (rf)  8  T.  R.  9Q8. 

debtor 
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1616.  debtor  might  assign  all  his  effects  for  the  benefit  of 
particular  creditors."  And  as  every  creditor  has  a 
right  to  use  all  diligence  for  the  recovery  of  his  debt,  it 
seems  to  follow  that  he  may  obtain  payment  without 
regarding  whether  he  thereby  postpones  payment  to 
anotlier.  The  statute,  as  it  seems  to  me^  was  nev^ 
meant  to  extend  to  the  creditor  who  is  seeking  payment 
of  his  debt  bona  fide^  when  it  enacted,  that  if  any  per* 
son  should  wilfully  and  knowingly  assist  in  such  fraudu- 
l&kt  conveying  away  he  should  be  liable  to  a  penalty. 
Upon  these  grounds,  this  action  appears  to  me  not  to 
be  maintainable. 

Rule  absohite. 


Wednnda^  The    KiNG   OgaiflSt  TuRNER. 

June  1901. 

Upon  a  ^  QONVICTION  by  two  justices,  upon  the  statute 
itat  Sjitm.  5  Ann.  c.  14«  5.  2.,  against  a  carrier,  for  having 

aj^instacw-     game  m  his  possession.    The  conviction  was  to  Uus 

rier  for  baying     ^ 

game  in  his         cacct  •  ^ 

SSdTnTif 'ui"  ''^^  ^^^'  of  *®  Pa™h,  &c^  cometh  before  me, 
2ion1uDd"idiu-  *^'^*9  oneof  the  justices  of  our  lord  the  king,  in  and  for 
^^MHfiaii**"*  ^^  county  of  Surry,  &c. ;  and  then  and  there  giveth  rac, 
nMnUoned  in      the  said  justice,  to  understand  and  be  informed,  that 

Stat.  22  &  83  J        -^  » 

Cor.s.  C.S5.      within  three  months  now  last  past,  that  is  to  say,  on  the 

«.5.  bencga-  . 

tiTcd,  without  5th  day  of  February,  now  instant,  at  the  parish  of  Seni 
TnUie e^enc^  ^^^^  SipUy,  in  the  said  county,  John  Turner,  of  the 
parish  of  the  Holy  TrinUy^  in  GuUdJbrd,  in  the  county 
of  Surry,  carrier,  being  a  person  not  then  having  lands, 
&c.  (negativing  the  qualifications  of  the  22  and  23 
Car.  2.  c.  25.)  nor  then  being  a  person  in  any  mannm* 

qualified 
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qualified  or  authorised  by  the  laws  of  this  realm  to  kill,  1816. 
gam^  and  being  then  and  there  a  carrier,  did  then  and  Th^Kvo 
there  uidawfuXly  have  in  his  custody  and  possession  sixteen  ogainst 
pheasants  and  five  hares,  the  same  not  being  sent  up  or 
placed  in  the  hands  of  the  said  X  Turner^  by  any  person 
or  persons  qualified  to  kill  game,  contrary  to  the  form 
of  the  statute,  &c.,  whereby  he  hath  forfeited  the 
sum  of  1052.,  that  is,  5L  for  each  pheasant  and  hare." 
And  the  conviction  prays,  that  the  defendant  may  be 
summoned  to  answer  the  premises,  and  that  the  informer 
may  have  a  moiety  of  the  forfeiture.  *^  Whereupon  the  de- 
fendant being  summoned,  on  the  10th  of  Februafyj  in  the 
56th  year  aforesaid,  &c.,  appeareth  before  us^  the  said 
J.  M.  and  G.  ibf.,  one  other  of  the  justices,  &&,  and 
having  heard,  &c.,  pleads  not  guilty.  Nevertheless, 
on  the  said  10th  day  of  Fehnmrjfy  at  &c.,  two  credible 
witnesses,  to  wit,  T.  T.  and  W*  S*  upon  their  oath,  affirm, 
in  the  presence  of  the  said  J.  Turner^  that  within  three 
months  next  before  the  said  information,  to  wit,  on  the 
said  5th  day  of  February^  in  the  56th  year  aforesaid,  at 
&&,  the  said  J.  Turner  being  a  carrier,  did  have  in  his 
custody  and  possession,  in  his  waggon,  at  the  parish  of 
Send  and  Ripley^  in  the  county  aforesaid,  sixteen  phea- 
sants and  five  hares,  the  same  not  being  sent  up  or  placed 
in  the  hands  of  the  said  J.  Turner^  by  any  person  or 
persons  qualified  to  kill  game,  contrary  to  the  form  of 
the  statute,  &c.  Whereupon  the  said  J.  Turner^  being 
asked  what  he  hath  to  say  or  offer  in  his  defence,  pro- 
dnceth  one  witness,  to  wit,  G.  T.,  who,  being  duly 
sworn,  deposeth,  in  the  presence  of  the  said  J.  Turner^ 
and  also  of  the  said  W.  Taylor^  that  on  the  said  5th  day 
of  Fdruaryj  at  the  parish  of  The  Holy  Trinity^  in 
GttUdford  aforesaid,  he  was  present  at,  and  did  aid  and. 

assist 
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1 816.       assist  in  the  packing  and  loading  the  said  waggon  of  the 
^^  ^  •  said  J.  Turner:  and  that  at  the  day  and  parish  last 
againu        aforesaid,  when  the  said  wairiron  of  the  said  J.  Turner 
left  the  warehouse  of  the  said  J.  Turner^  in  the  said 
parbh  last  aforesaid,  there  was  not  in  the  custody  and 
possession  of  the  said  J.  Turner^  in  bis  said  waggon, 
in  the  parish  last  aforesaid,  any  such  quantity  of  game 
as  is  above  laid  to  bis  charge,  or  any  game  whatever; 
and  forasmuch  as  upon  hearing  the  matters,  &c.  it  sq>- 
pears  to  us,  the  said  justices,  that  the  said  t^  Turner  is 
guilty  of  the  premises ;  it  is  therefore  adjudged  by  us 
the  said  justices,  upon  the  testimony  of  the  said  T.  T 
and  W.  &,  that  the  said  J.  Turner^  on  the  said  5th  day 
of  February^  at  the  parish  of  Send  and  BSpley  aforesaid, 
within  three  months  next  before  the  said  information 
was  made  before  me  the  said  Jl  Af.  by  the  said  W.  T* 
as  aforesaid,  unlawfully  had  in  his  custody  and  pos- 
session, sixteen  pheasants  and  five  hares,  contrary  to 
the  form  of  the  statute,  &c.,  and  that  the  same  were  not 
sent  up  or  placed  in  the  hands  of  the  said  J.  Twmer^  by 
any  person  or  persons  qualified  to  kill  game,  and  that 
the  said  J.  Turner  had  not  then  any  lands  or  tenements, 
or  any  other  estate  of  inheritance  in  his  own  right,  or  in 
his  wife's  right,  of  the  clear  yearly  value  of  one  hundred 
pounds  per  annum,  &c«  (negativing  the  other  qualifi- 
cations) ;  and  thereupon  we  the  said  justices  do  convict 
the  said  J.  Turner  of  the  offence  aforesaid,  and  do  ad- 
judge that  the  said  J.  Turner^  for  his  said  ofience,  hath 
forfeited  the  sum  of  one  hundred  and  five  pounds,  that 
is  to  say,  the  sum  of  five  pounds  for  each  and  every  of 
the  said  pheasants  and  hares :  and  we  do  adjudge,  that 
one  half  of  the  said  sum  be  paid  to  the  poor  of  the 
parish  of  Send  and  Ripley  aforesaid,  where  the  said 

ofience 
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ofl^oe  was  comiDittecl,  aooording  to  the  fonn  of  the        ig^^^ 
statute.  Sec  

The  Knro 
agahut 

And  now  it  was  argued  by  &^fc//  and  JSo^  that  the      Tu»»*, 
convictioii  was  ill;  first,  because  thej  justices  have  neg« 
lected  to  set  forth  the  evidence  in  support  of  the  inform- 
ation, and  have  only  stated  the  conclusion  which  they 
drew  from  it.  For  the  justices  have  repeated  the  charge 
alleged  in  the  information,  as  if  it  were  the  evidence 
g^ven  in  support  of  that  charge;  but  it  is  impossible  to 
ooncdve  that  the  witnesses  should  have  deposed  in  the 
very  same  form  and  words  as  laid  in  the  information. 
It  was  incumbent,  therefore^  on  the  justices  to  set  forth 
the  particulars  of  the  evidence  and  not  the  result  of  it, 
in  order  that  the  G>urt  may  see  that  there  is  sufficient 
to  warrant  the  conviction.     Secondly,  it  was  objected, 
that  it  does  not  appear  that  any  evidence  was  given  in 
support  of  the  information,  n^^iving  the  qualifications 
mentioned  in  the  statute^  which  is  necessary,  in  order  to 
&nnd  the  jurisdiction  of  the  justices ;  for  if  the  party  be 
qualified  in  any  one  respect,  the  justices  have  no  juris- 
diction.    And  herein  a  proceeding  before  a   justice 
differs  from  an  action.    It  seems,  therefore;  that  primd 
fade  evidence^  at  least,  ought  to  be  required ;  though  it 
must  be  admitted,  that  in  Bex  v.  Stone  {a\  the  Court 
were  divided  in  opinion  upon  this  point. 

Lord  EixEKBOROtTGa  C.  J.  The  question  is,  upon 
whom  the  onus  proband!  lies ;  whether  it  lies  upon  the 
person  who  affirms  a  qualification,  to  prove  the  affirm- 
ative, or  upon  the  informer,  who  denies  any  qualification 

(o)  1  Eati,  6S0, 
Y0L.V.  P  to' 
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1816.  to  prove  the  n^ative.  Tber^  ar^  I  tbiqk|  aboQttea 
different  heads  of  qualification  enumerated  in  the  sta- 
tute {a)y  to  which  the  proof  may  be  applied;  and,  ac- 
cording to  the  argument  of  to-days  e^^  person  vho 
If^ys  an  information  of  this  sort  is  bouad  to  give  wtis- 
%tQiy  evidence  before  the  magistrate^  to  negative 
the  defendant's  quali^cation  upop  e^ich  of  tbose  several 
be^ds,  .  The  argument  really  comes  to  thisi  ^t  there 
would  b^  a  moral  impossibility  of  ever  eonvictiog  upon 
9nch  m  infimnation^  {f  the  informs  sbonld  eatahli«b 
thfif  negative  of  any  part  of  these  different  qnalififfatiffc^y 
that  VQuld  be  insufficient,  because  it  would  be  saidy  Wi 
lijuei,  but  that  the  defendant  may  be  qualified  wiea 
tl|eother«  And  do^  noti  then»  common  sens^sbeiv 
that  the  bnrden  of  proof  pught  to  be  ca^t  on  the  pcrsoni 
who,  by  estf^ishing  any  one  of  the  qnaliftcation^  will 
be  well  defended  ?  Is  not  the  statute  of  ^'^ne  in  efie^  a 
prohibition  on  every  person  to  kill  g&ii^  unless  be 
brings  himself  within  sonie  one  of  the  qualifi^ti^^ 
^Uow^d  by  law;  the  proof  of  which  k  ^asy  m  the  oq^ 
^ide^  bqt  almost  impossible  on  theothqr?  I  rem^her 
the  decision  o(Bex  Vf  Sionci  and  the  arguments  of  the 
learned  Judges  who  held  the  necessity  of  giving  oqjative 
proof,  \v«re  wdoubtedly  u^iged  with  great  force  %  hst  I 
^t  ^t  the  time,  that  if  they  were  r^t,  it  wQuld,  ia 
most  cases,  be  impossible  to  'convict  ^%  all,  Bat  la 
Spieres  v,  Parker  {b\  I  find  Lord  Mansfield  laying  down 
the  rulei  that  in  actions  upon  the  game  laws,  (and  I  see 
no  good  reason  why  the  rule  should  not  be  applied  tq 
in^anoatiQns  as  well  as  t^etions,)  the  plaintiff  must  na- 
tive the  exceptions  in  the  enacting  clause^  though  he 

(«)  22&  25  Car.  Si.  C.8&.  $.^  .    W  I  T.  J2.  144. 

thipw 
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throw  the  burden  of  proof  on  the  other  side.  The  same  1816« 
VM  said  by  Heaih  J.  in  JelfM  v.  Ballard  (a) ;  and  sQoh  I 
beliere  has  been  the  prevailing  opinion  of  the  profession^  agama 
and  the  practice.  I  am,  therefore,  of  opinion,  that  this 
coDYictiony  which  specifies  negatively  in  the  information 
the  several  qualifications  mentioned  in  the  statute^  is 
sufficient,  without  going  on  to  n^ative^  by  the  evidence, 
those  n*«>li  fi^t^^ipf, 

Bayuct  J.   I  am  of  the  same  opinion.    I  have  alwajrs 
understood  it  to  be  a  general  rule,  that  if  a  negative 
averment  be  made  by  one  party,  which  is  peculiarly 
within  the  knowledge  of  the  other,  the  party  withii^ 
whose  knowledge  it  lies,  and  who  asserts  the  affirmative 
is  to  prove  it,  and  not  he  who  avers  the  negative. 
'And  if  we  consider  the  reason  of  the  thing  in  diis  par- 
ticular case^  we  cannot  but  see  that  it  is  next  to  imr 
possible  that  the  witness  for  the  prosecution  should  be 
prepared  to  give  any  evidence  of  the  defendant's  want 
of  qualification.    I(  indeed,  it  is  to  be  presumed,  that 
be  must  be  acquainted  with  the  defendant,  and  with 
his  situation  or   habiu  in   life,    then  he   might  give 
gtneral  evidence  what  those  were;  but  if,  as  it  is  more 
probable^  he  is  unacquainted  with  any  of  these  matters, 
how  is  he  to  form  any  judgment  whether  he  is  qualified 
or  not,  fipom  his  appettrance  only  ?   Therefore^  if  the 
law  were  to  require   that   the  witness  diould  depose 
negatively  to  these  things,  it  seems  to  me,  that  it  might 
lead  to  the  encouragement  of  ^yuch  hardihood  of  swear* 
iug.    The  witness  would  have  to  depose  to  a  multitude 
of  &cts ;  he  must  swear  that  the  defendant  has  not  an 

'    (a)  1  A  4^  A  463. 
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1816m       Estate  in  his  own  or  his  wife's  right,  of  a  certain  value; 
'      ,  that  he  is  not  the  son  and  heir  apparent  of  an  esquire^ 

The  KnfO  «      u 

jgahui  &c. ;  but  how  is  it  at  all  probable,  that  a  witness  should 
be  likely  to  depose  with  truth  to  such  minutise?  On  the 
other  hand,  there  is  no  hardship  in  casting  the  burden 
of  the  affirmative  proof  on  the  defendant,  because  he 
must  be  presumed  to  know  his  own  qualification,  and 
to  be  able  to  prove  it  If  the  defendant  'plead  to 
the  information,  that  he  is  a  qualified  person,  and  re- 
quire time  to  substantiate  his  plea  in  evidence,  it  is 
a  matter  of  course  for  the  justices  to  postpone  the 
hearing,  in  order  to  a£Pord  him  time,  and  an  opportunity 
of  proving  his  qualifications.  But  if  the  onus  of  proving 
the  negative  is  to  lie  on  the  other  party,  it  seems  to 
me,  that  it  will  be  the  cause  of  many  offenders  escaping 
conviction.  I  cannot  help  thinking,  therefore,  that  the 
onus  must  lie  on  the  defendant,  and  that  when  the 
prosecutor  has  proved  every  thing,  which,  but  for  the 
defendant's  being  qualified,  would  subject  the  defendant 
to  the  penalty,  he  has  done  enough;  and  the  proof  of 
qualification  is  to  come  in  as  matter  of  defence.  As  to 
the  objection  that  this  evidence  is  consistent  with  the 
supposition,  that  the  game  was  in  the  waggon  of  the 
defendant,  without  his  knowledge,  I  think  the  fact  of  its 
being  in  his  waggon,  raises  a  presumption  the  other 
way,  that  it  was  there  with  his  knowledge.  If  the  de- 
fendant could  have  shewn,  by  evidence  satisfactory  to 
the  justices,  that  he  did  not  know  it,  that  would  have 
presented  a  very  different  case ;  but  where  the  witness 
has  proved  that  the  defendant  had  it  in  his.  custody  and 
possession  in  his  waggon,  surely  such  evidence  being 
unanswered,  warrants  this  conviction. 

HoLROTD 
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HoLROTD  J.  (a)  I  also  am  of  the  same  opinion.  It  is  '     1816. 
a  general  rule,  that  the  afiirmative  is  to  be  proved,  and        , 

^  ^  ,  TheKiKa 

not  the  n^ative,  of  any  &ct  which  is  stated,  unless        agahm 

TvMXBn 

under  peculiar  circumstances,  where  the  general  rule 
does  not  apply.  Therefore  it  must  be  shewn,  that  this 
is  a  case  which  ought  to  form  an  exception  to  the  ge- 
neral rule.  Now  all  the  qualifications  mentioned  in  the  ~ 
statute,  are  peculiarly  within  the  knowledge  of  the  party 
qualified.  If  he  be  entitled  to  any  such  estate^  as  the 
statute  requires,  he  may  prove  it  by  his  title  deeds,  or 
by  receipt  of  the  rents  and  profits :  or  if  ho  is  son  and 
heir  apparent,  or  servant  to  any  lord  or  lady  of  a  manor 
appointed  to  kill  gam^  it  will  be  a  defence.  All  these 
qualifications  are  peculiarly  within  the  knowledge  of  the 
party  himself,  whereas  the  prosecutor  has,  probably,  no 
means  whatever  of  proving  a  disqualification.  If  this 
be  so,  instead  of  saying  that  the  general  rule  of  law 
ought  not  to  apply  to  this  case,  it  seems  to  be  the  very 
case  to  which  the  rule  ought  peculiarly  to  apply.  The 
other  objections  do  not  appear  to  me  to  be  well  founded ; 
and,  therefore,  I  think  this  conviction  ought  to  be  af- 
firmed. 

Conviction  affirmed. 

Ndan  and  Berens  were  to  have  argued  in  support  of 
the  conviction. 

(d)  JihonJ.  was  abfont  upon  tfie  speciid  oommuaioB^ 
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1816. 


wedneOajf,  '      Tlic  KiNG  dgomst  The  Inhabitants  of  Uck- 

FIELD. 

^^tiSS"^'  TJPON  appeal,  the  Court  of  Quarter  Sessions  for  the 
hiring  himself,  oountv  of  jSmmat  confirmed  an  order  of  two  juttioes 

hud  a  dMi{^ter  '^  ^ 

of  the  age  of     ^r  ihe  removal  of  Jamei  ManhaU  from  JHktrsipmrpoini  to 

^gliteen,  who 

fiom  the  age  of  UckfiMf  subject  to  the  Opinion  of  this  Court  apca  the 

four  had  lived     ^  ,, 

with  her  grand-  foUoWUg  OSSe : 

SSTiS^  TbB  pauper,  Jdma  Marshall,  being  legaUy  settled 
u^l^^t  >«  ^^  P^^^  ^  Uckfield,  on  the  lOth  of  Jfril, 
^"^^^  1808,  hired  himself  for  a  year  to  one  Jefiryf  thm  ro* 
ther,  whidioon-  giiliog  in  the  parish  of  Ttinbridge,  in  the  county  dlKmt^ 

tinued  until  she 

attained  twen.    and  Continued  in  the  service  ofjefihy  in  that  parish  fef 

ty-one,  the 

grandfather  the  whole  year.    ManhaU  was  a  widower  at  the  time  of 

wiUd^^J"  bis  hiring  himself  to  Jeffiny,  and  bad  one  dau|^teri 

^^^t^d^  JFKiw*^  eighteen  years  of  age,  who  had  been  separMed 

h^oT^  from  him  at  the  age  of  four  years,  and  had  lived  wiA 

^^^^  her  grand&ther  until  bis  death  in  1801,  during  which 

tii«  for  life,  ^e  she  was  entirely  supported  by  the  grandfrtber,  the 

and  alter  her  

decease  to  the     pauper  contributing  nothing  for  her  maintenance.     The 

daughter: 

Held,  that  the    grand&ther  by  his  ^ill  devised  the  residue  of  his  estate 

daughter  was 

not  emanci-       (which  amounted  to  1600/.)  to  his  executors  in  trust,  to 

M^ue^^  p^"  place  the  sa^pe  out  upon  securi^,  and  pay  the  int^veat  to 

fShinsttrt!'  ^^  ^^®  ^^^  ^^®  ^'^^  ^^^  ^^^  ^^^^  *°^  ^^  directed  that 
3and4r.j'Af.  hig  wife  should,  during  her  life,  ther^ut  educate  and 

a  penon  not  '*^ 

havmga  cMid     maintain  Elizabeth  and  Framea^  the  children  of  his  late 

at  the  tune  of 

the  hiring.         daughter  Elizabeth  Marshall,   and  after  the  decease  of 

his  wife  he  gave  the  said  residue  equally  to  be  divided 
between  the  said  Elizabeth  and  Frances  s  but  in  case  his 
wife  should  die  before  they  attained  twenty-one^  the 
interest  to  be  applied  to  their  maintenance  and  edu- 
cation 
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eatioD  dtii'lng  ihdr  tiilndtity,  and  upon  thdr  ftttailibig        1816/ 
f  wenty-obe  respectively,  the  priilclpal  to  be  pidd  to  them 
addordinglyi  and  If  either  of  them  ^honld  die  imder        i^owm*^ 
age  and  without  leatiilg  Is^ue,   her  share  to  go  to  the        ants  of 
siifvivor}   biit  if  either  should  die  under  age  leaving 
Usxte^  het  shate  ttf  he  eqtially  divided  between  such 
Issue,  as  thfey  attained  tweftty-'one,  thfe  intei^est  in  thfe 
itiean  tifil^  to  b6  applied  towards  tbeit  ftraintcaiance  and 
edtioatton.    Aft^  her  grandfather's  death  Frances  con- 
thlu^  to  Hv^  tvith  hcfr  grandmother,  aM  Was  egtitirely 
siippdited  by  het  until  she  had  attaincid  twenty-one,  lAnd 
was  living  With  h^  at  the  tiille  when  the  pauper  hired 
hitiiteir  to  Jeffhi/9  ^^  ^^^^  tttxitned  to  her  fiither. 
The  questio6*was,  if  ihb  paupet  gained  a  settleut^t  in 
Ttmbridge  hy  this  Hiring  and  8e(vie^« 

Comihope  and  Lang,  in  support  of  the  order  of  ses- 
Ooiisi  Htgrtti  that  be  did  not }  because  his  daughter 
»m^i  it  th^  tltfie  of  the  hiring  and  service,  not  being 
ttMMipat^  but  still  dependent  on  ber  father's  family, 
the  pMp^i  66idd  noc^  within  the  intent  of  the  statute 
SMd  4  W.St  Mi  ti  Ui  8. 7-  *te  deemed  •«  an  unmarried 
ItefMv  fiot  faatiiiig  a  «hild."  For  the  distmction  is,  tf 
the  drild  b&  in  a  eoliiHfion  to  follow  the  fiiOter's 
seftliJMMt  «9  a*  to  be  oapiable  of  beooiniDg  a  bar* 
then  to  tbe  {terisb  where  the  firtfaer  i«  hired  and 
m^€^  9«eh  birhig  and  serviee  it  ne«  withm  tke 
stattft^;  MUfiTi  it  the"  ehild  be  emiAei|Miled  firoin  the . 
IktWs  family.  Bat  a  ehild  may  be  sepafalied  firon 
Its  fac^  without  beiBg  emaadpated }  and  so  kmg 
as  il  is  in  acetate  of  pupillage^  or  daratOe  mimritM^ 
kisy  ia  the  eye  of  the  law,  sliU  dependent  en  and  eon- 
stituting  a  part  of  the  parent  stock,  notwithstanding  &itf 
P  4  length 
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181  &       length  or  distance  of  separation,  and  may  retom  and  be 
*^"~^        incorporated  into  that  stock ;  and  authorities  are  not  want- 

The  Kuro 

agauui  ing  to  shew  that  the  law  respecting  emancipatioii  does  not 
ants  of  operate  by  relation  to  the  time  when  the  separation  first 
took  places  although  such  separation  continue  until  after 
the  child  attain  twenty-one.  (a)  Which  doctrine  applies 
to  the  present  case^  as  far  as  regards  the  separation  of 
Frances  the  daughter,  and  her  continued  residence  with 
her  grandfather  and  grandmother,  and  the  hiring  and 
service  ot  the  father.  And  as  to  the  provision  made  for 
her  education  and  maintenance  by  her  grand&tfaer's 
will,  this  did  not  alter  the  relative  situation  of  parent 
and  child :  the  assets  might  have  faUed  in  toto,  ot  might 
have  been  withheld  in  part  or  for  a  time^  in  which  cases 
the  child  must  necessarily  have  been  remitted  to  the 
father  for  support 

LfOyly  and  Marshall^  contra,  took  a  distinction,  that 
here  the  daughter  was  not  only  separated  at  early  wkocj 
from  her  fiither's  fiunily,  and  maintained  by  the  bounty 
of  others,  and  continued  to  live  sq>arate  until  she 
attained  twenty-one^  but  from  the  death  of  her  gtand- 
&ther  she  became  suojure  entitled  to  a  maintenance  of 
her  own,  for  such  was  the  eflfect  of  the  direction  in  her 
grand&ther's  will  (A) :  so  that  from  that  time,  which  was 
prior  to  the  hiring  and  service^  she  was  no  longer  depend- 
eat  on  any  one  for  support;  and  the  relation  between 
the  parent  and  child,  so  far  as  regards  any  dependence 
or  support,  was  completely  at  an  end.  And  though  it 
be  possible  that  the  frmd,  to  which  she  was  entitled  in 
her  own  right,  might  fail,  may  not  the  same  be  said  of 

(a)  new  T.  JSdgwarth,  8T,M.  555.    Jtor  ▼.  WlUm  cum  Twtmbrechh 
Hh  555.' 

(b)  JSacUi  ri  Mn^Umdf  a  Vem.  46^ 

any 
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way  other  change  of  coniditioi^  which  would  clearly  have       1816. 
worked  an  emancipation  ?    As  marriage^  for  instance^  or 
the  enlisting  for  a  soldier :  both  these  may  fail  to  afford 
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the  provision  usually  to  be  expected  from ihem;  yet    "^^ 


these  have  been  held  to  work  an  emancipation.     It 
is  sufficienti  therefore^  that  the  independence  acquired 
is  in  its  nature  permanent:   the  greater  or  less  pro- 
bability of  its  being  defeated  is  not    the    question. 
It  may  be  remarked,  however,  upon  this  point,  if  it 
were  material,  that  the  fund  provided  in  the  present 
case,  being  under  the  control  of  trustees,  was  more 
than  ordinarily  protected  against  fiulure.     Nor  does 
emancipation,  with  reference  to  settlement,  import  an 
exemption  firom  parental  authority.     Suppose  a  child 
should  acquire  a  settlement  by  renting  a  tenement^ 
would  it  not   be  thereby  emancipated,   as  to  settle- 
ment?   but  would  it  cease  to  be  sutgect  to  parental 
authority  ? 

Lord  Ellekborouqh  C.  J.  This  is  a  perfectly  new 
head  of  emancipation.  The  question  is,  if,  on  account 
of  a  testamentary  bounty  left  to  this  child  by  her  re- 
lation, the  child  shall  be  deemed  to  be  emancipated  from 
all  control  of  the  &ther,  and  the  fiither  to  be  discharged 
firom  all  claims  of  the  child  for  maintenance^  if  that 
should  become  necessary*  If  such  a  provision  as  this 
amounts  to  an  emancipation,  Ehe  consequence  will  be^ 
that  the  devolution  of  an  estate  to  a  child,  from  the 
mother,  for  instance,  would  operate  in  the  same  way, 
and  discbarge  the  lather  from  the  duty  of  maintenance. 
This,  then,  is  quite  a  new  head  of  emancipation.  Hie 
cases  of  emancipation  put  by  Lord  Kenjfcn  in  Bex  v. 
Wilton  cum  T'wanibrQcJce^  are  the  child's  attainingits  (uU 

nge, 
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1816.       age,  or  being  tnarried,  or  gainltig  a  settlement  fbr  it- 
.  """"^        self,  or,  as  in  the  case  of  the  soldier  ccmtr^ctintf  a  relation 

The  Kvita  .       ' 

against       inconsistent  with  the  idea  of  his  being  In  a  subordinate 
flntsof       situation  in  his  father's  family.     Mot  one  of  these  is 
the  case  hare ;  it  is  a  case  sui  generis.     If,  therefor^  ft 
is  to  be  considered  as  an  enlaticipation,  it  must  be  on 
some  reason  or  principle.      Now,  the  reason  why  it 
should  be  so  considered  is  said  to  be  this,  that  the  prd- 
Tision  made  for  the  child  secures  to  her  an  independence 
and  maintenance,  and  to  the  parish  a  discharge  from  all 
probaUUty  of  burthen  on  her  account      The  statute 
3  ff.i^M  enacts,  that  if  any  unmarried  person,  not  having 
child  or  children,  shall  be  lawfully  hired,  ftc;  which  has 
been  construed  to  mean,  that  if  he  has  no  child  that  caft 
be  a  burthen  to  the  parish  in  consequence  of  his  acquir- 
ing a  settlement  there,   he  shall  be  consfdered  a^  not 
harhig  a  diiid  within  the  meaning  of  the  stafnte.    Sat 
was  that  the  case  of  this  pauper  when  he  hired  bitttSi^ 
The  property  devised  was  merely  in  trust  for  the  use  and 
lienellt  of  the  grandmother,  in  the  first  instance,  wfdi  a 
direetimi  to  hef ,  certainly  amountmg  in  ecjnlty  to  ittx 
dbligatiim  to  tnainticin  the  dnld,  and  after  the  gnmd- 
itiother^tf  death  to  the  child.    But  this  trust  mfgbt  hare 
Mled  ;  thetruflftee»  might  hare  tiolated  ft  and  not  pdU 
tlie^  interest  to  the  grandmother,  or  ^  might  hate  ' 
ffforeA  ttiMtkM  to  her  trust  and  refhsed  or  neglected 
lo  mwftitiAtk  ike  ebild ,«  in  which  e^etitSy  sa  long  at  kM 
m  they  continued^  ihe  chSd  must  hare  resortetf  ta  her 
ISldier  for  maintenance,  who  was  not  <fischarged  by  mf 
emanetputioii  of  the  ehild  from  the  parental  oUigation 
el  providlt^  for  her  maintenance,      li  seema  to  tte^ 
Aerefbre,  under  these^  cirramstances,  that  the  &therwas 
not  in  ifae  shuation  oPa  person  not  hayinga  ch9i  widiia 

tb9 
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tbe  meaning  of  the  statute ;  because  liehad  a  child,  who       1616* 
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irottld  hare  a  right  to  share  with  himi  if  he  should  be  un- 
able to  provide  one,  a  maintenance  from  the  parish  where  agomir 
he  should'  become  settled,  and  who  consequently  might  cuts  of 
be  a  burthen  to  the  parish.  He  was  a  person  having  s 
child,  who  might,  in  the  eventual  fiulure  of  the  funds 
bequeathed  for  her  support,  daim  a  provision  from  him, 
tod  be  again  might  have  claimed  to  have  the  control 
and  custody  of  her  ^  any  time.  The  case  has  certainly 
been  ingenionriy  argued ;  but  I  think  it  does  not  amount 
to  an  emancipation  either  to  discharge  the  rights  of  the 
one  or  the  duties  of  the  odier. 

Batxjet  J.  I  am  dT  tbe  same  opinion.  Tbe  rule  is, 
that  the  child's  settlement  shall  shift  with  that  of  die 
iiidicr  until  the  child  is  emancipated.  Hiis  b  a  perfectly 
new  ease,  and  different  from  ail  tbe  other  cases  of  eman^ 
cipatiesi.  A  provisioais  made  by  thewiD  of  tbegiand^ 
fibber  for  the  maintenance  and  education  of  the  child, 
who  is  Itvpig  with  her  grandmother,  qparl  from  her  folhef^v 
finally;  nd  the  qnestion  is,  if  such  a  proTision  can  he 
said  to  deprive  the  pacenl  of  hii  t%hts  over  hia^daM^  t9 
resume  to  himself  the  care  and  custody  of  her,  or  can 
idievt  hiini  from  Ht^  daity  of  Baintaining  befi  If  this 
ons  au>ftinitB  to  a»  eipanGipatioD,  would  il  not  beibe' 
mme,  uadtr  the  like  eiicumstanccs^  at  whateftr  age  th« 
duMad^be?  For  the  kw  makes  no  diatinctio^  hs 
nspcd  of  tha  dilferoit  9gtB  of  infants  under  twcnty-OD^ 
aft  wUck  lime  die  paraatal  authority  ciiwiB,  ancltbe 
ftfthcR  1^  no  vig^t  to  reclaim  hia  child.  Let  us  tbcB 
paftthecaaeof  itfirinfonlofvery  tender  years^  for  wdiosa 
maintenance  the  grand&thec  ahonkl  mtkB  a.  pnMmm 
fayhtt  irSi;  codd  it  be  contended  that  such  a  provision 
wpvld  predttdQ  thi  fetber  from  vmsii»g  ^foa  having 

bis 
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Tlic  Inhabit- 
■ntsof 


his  child  returned  to  him?    I  think  that  could  hardly 
be  contended.      But,  to  come  i^earer  to   the  present 
case:  suppose^  after  the  year's  service  of  the  father,*  the 
child  then  being  of  the  age  of  nineteen,  had  returned  to 
the  roof  of  her  fiither,  the  father  having  then  acquired  a 
new  settlement  by  such  service,  can  there  be* a  doubt  that 
the  child  would  have  taken  that  settlement;  and  yet,  if 
she  was  once  emancipated,  she  could  not,  because  she 
would  be  emancipated  for  ever.     If,  then,   she  would 
have  been  entitled  to  the  Other's  subsequent  settlement, 
that  shevra  that  the  separate  provision  made  for  her  by 
her  grand&ther^s  will  could  not  operate  as  an  emand^ 
pation.    I  therefore  think,  that  as  she  was  not  eman- 
cipated, but,    notwithstanding  the  separate  provisioa 
made  for  her,  continued  part  of  her  &ther's  family,  and 
capable  of  deriving  from  her  fitther  any  settlement  which 
he  might  acquire  she  was  a  child  who  might  become 
chaigeable  to  the  parish  in  consequence  of  his  acquiring 
a  settlement.     If  so»  it  follows  that  the  fiither  vvas  not  in 
the  situation  of  a  person  who  is  capable  of  acquiring  a 
settlement  by  hiring  and  service ;  that  is,  a  person  not 
having  a  child  vnthin  the  meaning  of  the  statute. 


HoLBOTU  J.  (a)    I  concur  in  opinion  with  the  rest 

of  the  Court.    The  maintenance  provided  for  the  child 

by  the  will  was  precarious,  and  the  obligation  of  the 

&ther  to  maintam  her  still  continued.     The  fether's 

control  over  the  child  also  continued ;  and  therefore, 

there  is  no  ground  upon  the  cases,  or  upon  principle^  to 

hold  that  the  child  was  emancipated.     I  therefore  think 

that  the  fiither  was  not  in  a  situation  to  acquire  a  setde- 

ment  by  luring  and  service. 

Order  confinned. 

(a)  Jhbotti,  WW  abtnit  upon  th«  special  oomxniaiioik 
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The  King  against  Bell.  ireAw*%, 

^  June  19th. 

TJPON  appeal  by  BeU  to  the  Quarter  Sessions  for  Thekoeeof 
the  county  of  Cumberland^  against  a  rate  made  for  ^^^^  ^^  ^^ 
the  relief  of  the  poor  of  the  township  of  Cochermouth,  ^^^^^^^ 
the  Sessions  confirmed  the  rate,  subject  to  the  opinion  ^JSife?^ 
of  this  Court  upon  the  following  case :  occufMocy 

The  Earl  of  J^emant  is  lord  of  the  manor  of  Cocker^ 
mouthy  and  owner  of  the  soil  of  the  streets  of  the  town  of 
Codcemwuth.  He,  or  his  lessees,  have  from  time  im- 
memorial collected  and  received  certain  tolls  of  com  sold 
in  the  market ;  the  toll  has,  however,  been  hitherto  col- 
lected at  the  commencement  of  the  market  out  of  every 
sack  brought  and  exposed  for  sale.  The  Earl,  or  his 
lessees,  also  receive  payments  for  stallage  there  from  per- 
sons .using  stalls,  and  exposing  upon  them  such  things 
for  sale  as  are  usually  sold  on  stalls;  and  the  Earl,  or 
his  lessees,  take  the  sweepings  of  the  streets.  The 
market  is  a  market  by  prescription,  and  is  holden  in  the 
public  street  and  highway  in  the  tovrn  of  Cockermauthf 
where  the  sacks  of  com  are  set  down  for  sale^  and  the 
tolls  are  there  taken.  The  tolls  of  com  are  a  handful 
out  of  each  sack ;  BeU  is  the  present  lessee  of  them,  ^nd 
pays  a  yearly  rent  of  50/.  to  the  Earl,  and  as  such  lessee 
takes  the  tolls  of  corn  in  the  market;  but  he  is  not  an 
bhabitant  of  the  township  o(  Cockermouth^  nor  possessed 
of  any  property  within  it,  except  these  tolls;  the  tolls 
yield  an  annual  profit  BeU  is  rated  in  the  assessment 
for  the  relief  of  the  poor  of  Cockermouth  as  follows : 

«  Daoid  BeU^  com  tolls    -    -    -    15^" 
He  is  not  lessee  of  the  stallage^  nor  of  the  sweepings  of 
^  the 
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1416;  the  market,  which  are  rented  by  other  persons,  who  are 
severally  rated  for  them  to  the  relief  of  the  poor  in  the 
same  rate.  The  question  is,  whether  Bell  is  rateable  in 
respect  of  these  toUs. 

P.  Courterunff  in  support  of  the  order  of  Sessions,  con* 
tended  that  Bell  was  rateable  as  occupier  of  the  soil 
of  the  market;  not,  indeed,  as  h^idng  the  entire  occu- 
pancy, but  as  occupying  it  by  a  partial  pemanqy  of  the 
profits,  which  is  enough*  {a)  These  tolls  are  in  the 
nature  of  stallage  or  pickage;  for  the  setting  down 
sacks  in  the  market  is  an  user  of  the  soil,  of  the  sam^ 
nature^  if  not  to  the  same  extent,  as  pitching  a  stall ;  and 
it  has  been  adjudged,  that  although  every  man  has  of 
common  right  liberty  to  come  into  a  public  market  for 
the  purpose  of  buying  and  selling,  yet  has  he  not  of 
common  right  liberty  to  place  a  stall  there,  and  trespaa 
may  be  maintained  for  it  by  the  owner  of  the  soil.  (6) 

Lord  EixENBORouGH  C.  J.  I  cannot  say,  upon  thu 
statement,  that  the  appellant  is  an  occupier  of  land. 
Would  he  not  be  equally  entitled  to  the  toll,  although 
the  sacks  were  not  set  down  in  the  market,  but  were  up* 
held  on  the  shoulders  of  those  who  exposed  the  com  to 
sale?  There  is  nothing  to  give  this  toll  a  corporeal 
quality. 

BAtiMY  J.  Bell  n  assessed  in  thereto Ibv  com  toBi» 
wbich  it  Is  plain  from  the  statement  of  the  ^ase  wei^  mere 
mai'kel  tolls,  and  not  incident  to  the  soiL  In  Heddy 
V.  Wefhmue  {c)  the  distinction  is  well  taken;  fiir  it  is  said, 

(a)  Rex  ▼.  Baptist  MUi  Company,  ante,  1  vol.  612. 
(6)  Mtqf^^Northafi^ony.  Wari,  2»r.  IdSS.     ^90^  of  Norwkk 
T.  Apmn,  2jB/.  iZ.  1116.  '  .   « 

(c>  Mo&r,  474.  dtnA'mi/Str,  1159. 

•  if 


TbeKora 


IK  TH£  Wvm-^vn  YsAH  p)r  GEQI^GE  III.  228 

if  the  king  ffwX  a  f^  or  market  with  toll  certwi  to  one  )81S. 
and  his  heir?,  to  be  holden  ia  land»  which  is  borough* 
Englishf  and  the  grantee  die,  the  heir  at  the  common 
law  sh^  have  the  market  and  the  toll ;  but  the  younger 
son  sh^  have  the  stallage  and  pickage,  with  the  8oil| 
by  the  custom. 

HoLROYD  J.  (a)   These  tolls  would  be  equally  payable 
If  the  soil  had  belonged  to  another. 

6«  Lamb  was  to  have  argved  againat  the  order  of 

Sessions^ 

Order  quashed. 

(a)  Albou  J,  was  absent  on  the  special  commiadon. 


Matson  against  Booth.  ^^^sSL 

CASE.    The  plaintiff  declares  that  one  C.  &,  on  the  A  sheriff  is 
..iv..^.^  1  .  1  m      %     bound  to  let  his 

14th  July  1815,  sued  out  a  capias  ad  respondena.,  prisoner  amst- 

dlrected  to  the  sheriff  of  Huntingdon^  against  the  plain-  proonTatiuge,' 

tiff,  returnable  on  the  morrow  of  AU Soukj  indorsed  for  2Sesu^«i^ 

bail  for  1108/.,  which  writ,  on  the  ISihJuty^  was  de-  ^^^^^ 

Kvered  to  the  defendant,  then  sheriff  of  the  said  county;  ti«.ti»»eof 

<r       whom  are  re- 

by  virtue  of  which  the  defendant  arrested  the  plaintiff  spectivdy  worth 

.  BOkore  than  the 

and  detained  him  in  custody  until  he  tendered  to  de-  penalty  of  the 
ibndant,  on  the  2(ii\i  September^  reasonable  sureties  of  fident^thou^ 
^uficient  persons,  to  wit,  6.  Farey^  T.  Normingfonj  are  worth  leas 
X.  Holder,  W.  Martin,  and  T.  E.  Fishdr,  the  same  |S^**-Jh?^. 
being  then  and  there  responsible  and  sufficient  persons,  ^^^^^^ 
and  having  and  each  of  them  having  stffficieni  withifl  ^^  ^^ 
the  courUy.  imd  who  were  willing  and  offered  to  become'  cuted.  but  te- 

*^  ^  fore  the  sheriff 

bail  for  the  appearance  of  the  plaintiff  at  the  return  of  has  accepted  it, 
the  writ.    Yet  the  defendant,  not  regarding  his  duty  of  the  sheriff 

and  the  prior 
.   obligors,  doe>  not  vicirte  the  bop4  or  make  §  new  stamp  oBpiwiiy. 

as 


Booth. 
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1816.  as  sheriff  &c.  refa&ed  to  accept  the  sureties,  and  de- 
•"^^  tainisd  the  plamtiff  in  custody,  under  colour  of  the  said 
againMt  Writ,  Until  the  29th  September^  contrary  to  the  form  of 
the  statute;  by  means  whereof  the  plainti£F  was  de- 
tained in  prison  an  unreasonable  time,  and  during  that 
time  suffered  in  body  and  mind,  and  was  prevented 
from  transacting  his  affairs,  and  injured  in  his  credit, 
and  hath  also  incurred  the  risk  of  being  proceeded 
against  as  a  bankrupt.     Plea  not  guilty; 

At  the  trial  before  Wood  B.  at  the  last  assizes  for 
Huntingdon^  the  case  was  thus :  the  plaintiff  was  ar« 
rested  on  the  15th  of  July,  and  continued  under  that 
arrest  until  the  20th  September  following^  on  which  day 
his 'attorney  made  application  to  the  under-sheriff's 
brother,  then  acting  for  the  under-sheriff  in  his  absence^ 
for  the  plaintiff's  discharge,  and  tendered  a  joint  and 
several  bond,  executed  by  the  plaintiff  and  die  first 
four  sureties  named  in  the  declaration,  with  a  blank  for 
another  obligor,  and  made  to  the  defendant  as  sheriff  in 
double  the  amount  of  the  sum  sworn  to,  conditioned 
for  the  plaintiff's  appearance  in  the  said  action,  and 
attested  by  two  witnesses,  one  being  of  the  name  of 
T.E.  Fisher  J  who  ,  tendered  the  bond,  and  asked  the 
under-sheriff's  brother  if  he  were  satisfied  with  the 
sureties,  adding^  that  if  it  was  desired  he  {Fisher)  would 
also  execute  it ;  to  which  proposal  the  under-sheriff's 
brother  assenting,  Fisher  executed  the  bond,  the  other 
obligors  not  being  then  present  Three  of  the  sureties 
were  proved  to  be  severally  worth  more  than  the  amount 
of  the  penalty  of  the  bond,  the  other  two  to  be  worth  a 
sum  under  the  amount  of  the  sum  sworn  to.  After 
Fisher  had  executed  the  bond,  the  under-sheriff's  bro- 
ther went  to  the  office,  and  on  his  return  told  Fisher 
that  his  brother  had  left  orders  that  he  would  take  no 

bail, 
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bail,  and  then  laid  the  bond  on  the  table  and  left  it.         1816. 
On  the  29th  of  the  same  month  the  bond  was  a^ain        ,-^ 

O  JUATSOlf 

tendered  and  accepted,  and  the  plaintiff  was  liberated,         ^ama 
It  was  objected  at  the  trial,  that  the  security  tendered 
to  the  sheriff  was  insufficient,  because  the  adding  an- 
other obligor  after  the  bond  was  executed,  without  the 
priyity  of  the  former  obligors,  was  an  alteration  material 
to  avoid  the  bond ;  and  also  because  this  addition  ren- 
dered a  new  stamp  necessary.     It  was  further  objected, 
that  each  surety  ought  to  have  sufficient  to  cover  the 
amount  of  the  debt  for  which  he  became  surety ;  and 
acGordingly  the  plaintiff  has  averred  in  his  declaration, 
"  that  they  were  responsible  persons,  having  and  each 
of  them  having  sufficient  within  the  county/*    These 
dgections  were  over-ruled ;  the  learned  Judge  observing 
as^to  the  latter,  that  the  statute  {a)  neither  prescribed 
any  particular  number  of  sureties,  nor  that  each  should 
be  worth  any  particular  sum,  the  words  being  general, 
^  reasonable  sureties  of  sufficient  persons  having  suffi- 
cient within  the  county."    The  jury  found  for  the  plain-    ' 
tifl^  damages  40/. 

Blotset  Seijt.  obtained  a  rule  nisi  in  the  last  term  for  a 
new  trial,  renewing  these  objections ; 

And  the  rule  noW  coming  on,  Blosset  Seijt  and  Storks 
were  heard  in  support  of  it ;  and,  as  to  the  first  point, 
they  disthiguished  this  case  from  Zouch  v.  Clay  (5);  be- 
cause in  that  case,  according  to  the  report  in  Levins^  the 
addition  was  made  with  the  consent  of  all  parties.  The 
same  distinction  was  taken  in  MarckJum  v.  Gonaston*  (c) 

(a)  23  H.  6.  c.  9. 

(6)  1  VaUr,  185.     2  Keb.  872.  881.     S  Lev.  55. 

(c)  Moor,  5^7.     Cro.  £/«.  626. 

VOL.V.  Q  And 
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1816.       And  as  to  the  necessi^  of  a  fresh  stamp,  they  argaed  that 

rr~        the  bond,  by  the  insertion  oiFuher^h  nam^  became  a 

ognnst        new  and  different  instrument,  for  it  was  complete  as  it 
Booth.  ^ 

Stood  before;  consequently  it  required  a  new  stamp. 
Lastly,  the  obligation  bdng  joint  and  several,  eadi  may 
be  sued  severally,  and  has  bound  himself  to  the  whole 
amount,  and  therefore  each  ought  to  have  a  suffidoiey 
to  that  amount ;  and  this  the  plaintiff  has  undertaken 
by  his  averment  to  prove,  which  is  a  material  averment, 
and  cannot  be  struck  out. 

B AYLEY  J.  (a)  With  respect  to  the  objection  upon  the 
stamp,  I  am  not  aware  of  any  case  like  the  present  in 
which  it  has  been  holden  that  a  new*  stamp  is  neoessaiy. 
If  a  bill  be  altered  while  it  is  still  in  the  drawer's  hands, 
before  it  gets  into  circulation  and  is  accepted,  it  has 
never  been  considered  that  a  new  stamp  was  requisite; 
otherwise,  if  it  has  been  accepted,  for  then  it  has  become 
a  complete  bill.  Now  here  the  bond  was  never  out  of 
the  hands  of  the  obligor;  it  remained  with  his  ageat, 
and  never  passed  to  the  obligee.  As  my  Lord  has  re- 
marked, all  was  in  fieri^  the  bond  was  in  the  nature  of 
an  escrow  only.  Upon  the  other  points,  also^  I  think 
that  this  application  fidls.  When  the  bond  was  ori- 
ginally tendered  to  the  sheri£^  and  he  refused  it,  it 
seems  to  me  that  it  was  free  from  objection ;  and  that 
the  addition  of  Fidiei/^%  name  to  it  did  not  vacate  the 
bond.  The  addition  was  made  with  the  concurrence  of 
the  agent  of  the  obligors  at  a  time  when  the  bond  could 
be  considered  no  otherwise  than  as  in  the  nature  of  an 
escrow ;   and,  being  made  with  the  concurrence  of  the 

(a)  Lord  EUenhorougk  C.  J.  left  the  Court  during  the  aigumeot 

i8  agent 
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agent  of  the  obligors,  it  is  the  same  as  if  it  had  been        1816, 

with  their  concurrence^  which  brings  the  case  within  the 

authority  of  Zouch  v.  Clay.     As  to  the  objection  upon 

the  insuflBdency  of  some  of  the  sureties  individually,  it 

seems  to  me  that  both  the  language  and  meaning  of 

the  statute  have  been  satisfied.    Three  of  the  sureties 

were  worth  more  than  the  penalty  of  the  bond,  that  is, 

doable  the  amount  of  the  sum  sworn  to :   the  addition 

of  two  other  obligors  certainly  ought  not  to  have  the 

effect  of  vacating  this  bond. 

HoLBOYD*J.  (a)  I  am  of  the  same  opinion ;  and  think 
this  rule  ought  to  be  discharged.  When  the  bond  was 
tendered  it  was  an  available  security  with  sufficient 
sureties,  and  the  addition  of  the  other  obligor  was  by 
the  consent  of  all  parties.  Nor  is  it  necessary  that 
each  should  be  worth  the  whole  amount,  where  there  is 
a  sufficient  number  of  that  description.  iSuppose  the 
defendant,  instead  of  the  general  issue,  had  pleaded  that 
each  was  not  worth  the  full  amount,  would  not  such  a 
plea  have  been  demurrable  ?  I  apprehend  it  would.  I 
therefore  think  that  this  rule  for  a  new  trial  should  be 
discharged. 

Rule  discharged. 

{n)  Abbott  J.  was  tbient  on  the  tpecial  cororoisrion. 


Q  f 
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Jp'ndasf,  Robinson  and  Others,   Assignees  of  Clarkson 

June  21»t.  ^ 

and  Parker,  Bankrupts,  against  Macdonnell 
and  Others,  Assignees  of  G.  Sharp,  W.  Sharp, 
and  G.  Sharp  the  Younger. 

AnMagnment  H^ROVER  for  the  ship  Warre  and  500  tons  of  oil. 
affnings,  £d  Plea,  general  issue.     At  the  trial  before  Lord  M- 

S^  n^ext^  ienborough  C.  J.,  at  the  London  sittings  after  Michad- 
^^  ^-"*  *"^  *®"°»  '  ^^"^^  ^'*^'*®  ^*®  *  verdict  for  the  ^laintiffi  as 
ualK>rpotentiil,  to  the  ship,  and  for  the  defendants  as  to  the  oil,  subject 

It  the  thnfl  of  ^'  ,  »         J 

theaikignineDt;  to  the  Opinion  of  the  Court  on  the  following  case : 

tberefore,  where        rm  . 

CaasignedbT        The  ship   Warre   beinir  the  property  of  Robinson^ 

daedto&the  o  *      r       if 

fieighuctfii.  Clarksonj  and  Parker^  (though  registered  only  in  the 
teof  the  ship  names  oiClarkson  and  Parker j)  was  chartered  by  them 
i^erm^in^  to  the  transport-board,  and  continued  in  this  service 
^^f^JS^fi.  until  the  end  of  the  year  1811,  when  she  was  dis- 
*^^dftS'    ^^''g^*     ^^^  ^^®  ^®°  fitted  out  by  the  same  owners 

produce  of        for  the  whale-fishery  in  the  South  Seas,    All  the  orders 

whales  taken  in 

the  Mid  voyage:  for  the  different  parts  of  the  outfit  were  inven  by  them, 

Held,  that  this  .  o  J 

oU  did  not       and  the  bills  of  the  the  tradesmen  employed  in  the  out- 

SbeMsigDment;  fit  were  entitled    **   Captain  Kenney  and   Owners   of 

Sd^pro?™*'  Ship  Warrcy^  and  were  sent  in  to  them,  and  some  of 

perty,  actual 

or  potential,  in  the  oil,  at  the  time  of  assignment,  and  the  voyage  was  not  then  cootmi- 


The  statutes  26  G.  5.  c.  6a  and  54  (7. 3.  c  68.  do  not  enure  to  prevent  the  operation  of  tbe 
•tat  SI  JffC  I.  c.  19.  «.  11.,  upon  Britxah  reguitered  ships;  therefore,  where  C,  being 
owner  of  a  ship,  conveyed  the  same  to  &,  but  by  the  consent  of  S,  continued  to  have  the 
order  and 'disposition  until  he  became  bankrupt:  Held,  that  the  property  passed  to  the 
assignees  of  C^  though  the  transfer  was  complete  under  the  register  acts. 

A  deed  executed  and  indorsed  on  a  foimer  deed,  as  a  further  security  for  advances  msde 
and  to  be  made  under  the  first  deed,  is  exempted  by  48  G.  8.  c.  149.  Ih«i  an  oA  vaUrcm 
duty,  if  the  first  deed  be  stamped  with  an  ad  valorem  stamp. 

A  bill  of  sale  of  a  ship  is  not  void,  though  it  omit  to  set  forth  the  true  ooosideratioii,  tioA 
it  not  atompcd  with  an  ad  vabrem  stamp ;  but  the  paities  thereto  are  liable  toa  penalty* 

the 
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the  bills  were  paid  by  them.      The  captain  was  also        1816. 
appointed  and  employed  by  them,  and  all  ordinary  acts       " 

•^  Rouwsox 

of  ownership  were  exercised  by  them.  The  ship  sailed  H^ntt 
upon  this  adventure  for  the  South  Seas  on  the  12th  of 
May,  1812.  tor  ^me  time  before  this,  Messrs  Sharps 
had  been  in  the  course  of  advancing  large  sums  to  the 
bouse  otBobinsartj  Clof^ksony  and  Parker,  by  means  of 
bills  of  exchange,  the  repayment  of  which  had  been  se- 
cured to  the  Messrs.  Sharps  at  different  times,  by  several 
deeds,  as  hereafter  mentioned ;  and  this  adventure  to  the 
South  Seas  becoming  a  subject  of  discussion  between 
the  two  houses,  it  was  stated  to  the  Messrs.  Sharps,  and 
consented  to  by  them,  that  the  proceeds  of  the  adventure 
should  be  applied  in  liquidation  of  the  advances  made 
by  them ;  aiid  these  advances  were  continued  to  be  made 
at  different  times  down  to  the  period  of  the  bankruptcy 
of  the  two  houses,  at  which  time  there  was  a  debt  due 
from  Robifison^  Clarkson,  and  Parker  to  the  Sharps,  ex- 
ceeding the  value  of  the  ship  and  cargo.  The  following 
deeds  were  from  time  to  time  made  to  secure  to  the 
Sharps  the  repayment  of  their  advances.  By  the  first, 
dated  lOtb  of  May,  1810,  reciting  xHist  Robinson,  Clark- 
son,  and  Parker  had  requested  the  Shatps  to  lend  them 
divers  sums  of  money,  which  they  had  agreed  to  do  on 
having  repayment  thereof  with  interest  secured  by  an  as- 
signment of  five  ships  mentioned  in  the  deed,  their  freight 
and  earnings ;  and  that  the  said  five  ships  had  been  as* 
signed  to  the  Sharps  by  five  bills  of  sale^  of  the  same  date, 
Bobinson,  Clarkson,  and  Parker  assigned  to  the  Sharps  and 
their  assignees  all  the  freight  and  earnings  then  due^  or 
thereafter  to  become  due,  and  the  benefit  of  all  contracts 
for  the  hire  of  the  said  ships,  subject' to  a  proviso  for 
rea»iveyance  of  the  said  ships,  &c  if  Bobinson,  Clarkson, 
Q  3  and 
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1816.  and  Parkar  should,  within  two  months  after  request  in 
""""  writings  pay  to  the  Sharps  all  sums  of  money  which  diey 
cgaimt  had  or  might  thereafter  have  advMced.  By  another 
indenture,  (12th  o{  Nooember^  1810,)  between  ItoUniOR, 
Clarksofh  and  Parker  of  the  first  part,  Charles  Bast 
WaUcden  of  the  seccmd,  and  the  Susrps  of  the  third,  re- 
citing the  deed  of  the  10th  JUoy,  1810,  and  that  BMn^ 
sath  Clarkson^  and  Parker  were  the  sole  owners  of  the 
ship  CrisiSf  and  were  owno^  together  witfi  WaUcdenj  ci 
the  ship  Southampton ;  and  also  that  Walkden  was  sole 
owner  of  the  ship  Anne  :  and  that  it  had  been  agreed  that 
these  three  ships,  freight,  earnings,  and  policies  of  in- 
surance^ should  be  assigned  to  the  Sharps  as  a  fiirther 
security  for  the  sums  of  money  secured  or  intended  to 
be  secured  by  the  first-mentioned  indenture;  and  that  in 
pursuance  of  the  said  agreement,  the  said  three  ships 
bad  been  transferred  to  the  Sharps  by  three  bills  of  sale 
under  the  hands  and  seals  of  Robinson^  Clarksoth  and 
Parker^  and  by  a  bill  of  sale  under  the  hand  and  seal  of 
Walkden  $  Bobinson^  Clarkson^  and  Parker^  and  WaUcden^ 
assigned  to  the  Sharps  all  the  freight,  earnings,  profits, 
Sec.  of  the  said  three  ships,  with  a  provLM>  that  the 
Sharps  should  stand  {possessed  of  the  said  ships,  fireight, 
and  earnings,  &c.  subject  to  the  same  provisoes,  &e.  as 
in  the  firsUmeutioned  indenture.  Both  these  deeds 
were  stamped  with  a  stamp  of  20U  Qn  the  latter  was 
indorsed  another  deed,  bearing  date  the  15th  December^ 
1810,  stamped  with  a  stamp  of  IL  105.,  and  made  be- 
tween Bobinson^  Oarkson^  and  Parker^  of  the  one  part, 
and  the  Sharps  of  the  other;  whereby,  reciting  thst 
Mobinson,  Clarkson,  and  Parker  were  the  sole  owners  of 
the  ship  Warre,  and  the  fraght  and  earnings  thereof; 
and  that  they,  as  a  furthoi*  security  to  the  Sharps  for  sU 

such 
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such  sums  of  money  as  by  the  said  indenture  of  the        1816* 

12  th  Ncfvember  were  expressed  to  be  secured,  had  agreed 

to  assign  to  the  Sharps  and  their  assigns  the  freight,        ogamtt 

Macdomvkll. 

earnings,  &c.  of  the  ship  Warre ;   BMnson^  Clarkson^ 
'and  Parker  assigned  to  the  Skarps^  their  executors,  ad- 
ministrators, and  assigns,  all  the  freight,  earnings,  pro- 
fits, and  sum  and  sums  of  money  then  due,  or  which 
might  thereafter  become  due  on  account  of  the  said  ship, 
and  the  benefit  of  all  agreements  for  the  hire  of  the  said 
ship,  and  all  the  right,  title,  and  interest  of  Robinson^ 
Clarksonj  and  Parker ^  any  or  either  of  them,  to  the 
said  several  premises;  with  a  proviso  that  the  Sharps 
and  their  assigns  should  stand  possessed  of  the  said 
freight,  &c.  upon  the  same  trusts,  &c.  and  subject  to 
the  same  powers,  &c.  as  declared  in  the  indenture  of  the 
10th  JUoy,   1810.     The  ship  Warre  was  conveyed  by 
bill  of  sale  bearing  date  Jidy  4th,  1811,  stamped  with  a 
stamp  U.  lOs*,  and  purporting  to  be  made  for  a  consi- 
deration of  105.  between  Bobinsanj  Clarkson^  and  Parker 
of  the  one  part,  and  the  Sharps  of  the  other  part.    The 
advances  by  the  latter  to  the  former  were  the  consider- 
ation of  this  deed,  for  which  advances  it  was  executed 
as  a  security.    The  Shatps  resided  in  London  as  well  as 
BobinsoHj  Ciarkson^  and  Parker^  hut  Parker  formerly 
resided  at  Hull,  to  which  port  the  Warre  originally  be- 
longed, and  was  there  roistered ;  and  as  she  was  at  sea 
at  the  time  of  the  execution  of  the  bill  of  sale,  a- copy  of 
it  was,  on  the  8th  otjuly,  1811,  delivered  to  the  proper 
ofiicer  of  the  customs  at  Hull,  and  duly  recorded  there, 
pursuant  to  the  statutes  for  the  registration  of  British 
ships;  and  on  the  9th  of  May,  1812,  the  fVarre  being 
then  in  the  port  of  Londjon,  the  Hull  certificate  of 
registry  was  delivered  up  to  be  cancelled,  and  she  was 

Q  4  regis- 
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1816.        registered  de  nemo  in  the  port  of  London^  in  the  names  of 

■"— "        the  SharpSj  and  a  certificate  of  such  registry  was  obtained, 

offanti        with  which  certificate  she  sailed  on  her  voyage  to  the 
Macoohiixll. 

Satitk  Seas.  The  said  ship  did  not  return  to  HuOf  nor 
was  any  indorsement  of  the  transfer  to  the  Sharps  ever 
made  on  the  Hull  certificate  of  registry.  The  oil  in 
question  was  obtained  in  the  whale-fishery  upon  the 
voyage  above  mentioned.  The  case  stated  a  conversion 
by  the  defendants,  and  that  the  Sharps  became  bankrupts 
on  the  1st  of  October,  1812,  and  Robinson^  Clarison^ 
and  ParJcer  on  the  SOth  of  Jamunyj  1813,  and  that  the 
ship  Warre  arrived  with  the  oil  in  question  from  the 
Smdh  Seas  in  December j  1813.  The  question  for  the 
opinion  of  the  Court  was  whether  the  plainti£&  were  en- 
titled to  recover  the  ship  and  oil,  or  either  of  than* 

This  case  was  argued  at  Serjeant^  Inn^  before  Easier 
term,  by  Toddy  for  the  plaintiffs,  and  Richardson  for 
the  defendants.  For  the  plaintiffs  it  was  argued,  first, 
that  the  deed  of  the  15th  December^  endorsed  upon  that 
of  12th  November^  1810,  was  not  properly  stamped,  not 
being  within  the  exemption  in  stat*  48  G.  3.  c.  149. 
sched.  part  1.  title,  Mortgage.  Exemptions,  ^^  Arydeed 
fyc.  made  as  an  additional  or  further  security  for  any  sum 
or  sums  of  money,  S^.  already  secured  by  any  deed,  which 
shall  have  paid  the  ad  valorem  duty.**  For  by  this  ex- 
emption was  meant  only  an  additional  security  for  one 
and  the  same  sum  or  sums  of  money  th^n  advanced,  but 
not  where  it  is  to  extend  to  advances  infoturo,  or  to  a 
kind  of  floating  advance.  Secondly,  The  bill  of  sale, 
4th  Jidy,  1811,  was  not  properly  stamped,  this  being  a 
sale  which  required  an  ad  valorem  stamp ;  and  in  all  such 
cases  the  act  (5.  22.)  directs  that  "  the  foil  purchase  or 
mmsideration  money,  "which  shall  be  directUf  or  indirecthf 

paid 
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paid  or  secured^  S^.  shaU  be  truhf  expressed  and  set  forth!*        1816. 
Wherefore  for  want  of  this,  the  bill  of  sale  is  void,  md       ~- 

Roimaoir 

the  parties  have  also,  by  s.  22.,  incurred  a  penalty,  which        a/sfdud 

Macdownill. 

is  cumulative.     Thirdly,  The  defendants  are  not  entitled  . 
to  the  oil  under  the  deed  of  the  1 5  th  December ;  for  nothing 
passes  by  this  deed  but  that  which  may  properly  be  de* 
nominated  either  <<  freight,  earnings,  profits,  or  sum  of 
money  due  on  account  of  the  ship;**  whereas  this  oil, 
being  the  produce  of  the  whales  taken  in  the  Sofidh  SeaSf 
and  acquired  by  the  art  and  industry  of  man,  cannot  in 
any  way  be  set  down  to  the  account   of  the  ship. 
Fourthly,  The  plaintiffs  are  entitled,  as  being  the  as* 
signees  of  those,  who,  at  the  time  of  their  bank^iptcy, 
were  the  reputed  owners,  within  stat.  21  Jac.  1.  c.  19. 
s.  11.,  of  this  ship  and  cargo.     The  statute  is  highly 
remedial,  and  looks  to  the  apparent  ownership,  by  means 
of  which  persons  are  enabled  to  acquire  credit  with  the 
world.     It  extends  alike  to  ships  (a),  as  to  other  pro- 
perty; and  this,  as  well  since  the  register  acts  as  before. 
For  the  register  acts  {b)  were  not  intended  to  restrain 
the  operation  of  the  bankrupt  laws,  those  laws  not  being 
mentioned  in  them,  and  the  object  of  registration  being 
dio  intuittu    The  object  of  registration  was  to  provide 
a  security  that  ships  navigated  as  'British  should  be 
really  British  ownrd;  and  it  is  with  this  object,  and  not 
with  that  o^  showing  to  the  world  who  the  particular 
owner  or  owners  are,  that  every  transfer  is  directed  to 
be  registered.     It  is  true  that  the  effect  of  this  provision 
is  to  make  the  legal  interest,  as  between  parties  to  a^y 
traus&r,  no  longer  dqpendent  upon  the  apparent  change 
of  possession,  but  lying  in  certainty  in  the  rej^stered 

(a)  Stephens  ▼.  Sole,  dted  1  Vm.  353.  ffatt  ▼•  Chamey,  Oo,  Bank,  L., 
e-  8.  <.  II.  Eg  parte  JBataon^  9b.  Ea  parte  Uattkem,  9  Vet,  272.  utfl- 
tttiwi  V.  MaHng,  2  T.  JL  462. 

in  26  Geo,  3.  c.  60.     34  Geo.  3,  c,  68. 

docu* 
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1816.  doGuments  oF  the  diip^s  transfer,  in  de&nit  of  which  the 
~~~~^  mere  possession  confers  no  title.  But  on  the  other 
againsi  hand  it  is  reasonable  to  hold  that  is  these  acts  do  not 
provide  for  making  public  the  registered  docnmentB  of 
the  several  transfers,  for  the  registers  are  not  accessible 
to  the  public,  so  they  shall  not  work  a  prgndlce  to  die 
rights  of  third  persons  who  are  strangers  to  these  trans- 
fers, when  those  rights  intervene,  by  operation  of  law, 
as  arising  out  of  die  af^arent  and  viable  ownership  of 
property. 

In  the  course  of  the  above  argument,  the  Court  iuti- 
nutated  their  opinion  upon  the  first  point,  that  the  in- 
dorsed deed  of  the  i5th  December  was,  in  effect,  no 
more  than  an  additional  security  for  the  same  sum^ 
that  is,  the  same  amount  as  secured  by  the  former  deed; 
and  as  to  the  second  point,  that  the  defeult  of  setting 
forth  the  true  consideration  and  want  of  proper  stamp, 
though  they  subjected  the  parties  to  a  penalty,  did  not 
avoid  the  bill  of  sale. 

For  the  defendant  it  was  argued,  as  to  the  third 
point,  that  the  oil  passed  by  the  assignment  (15th  De^ 
cember)  of  the  ship's  freight,  earnings,  &c.  such  assign- 
ment not  being  within  the  provisions  of  the  register  acts; 
Apboit  on  shipping,  P. ).  c.  2.  j.  50,  51.,  and  Mestaer 
v.  Gillespie,  {a)  Upon  the  last  point  it  was  urged  that 
since  the  register  acts  the  stat.  SI  Jac.  c.  14>.  ss.  10,  1 U 
did  not  apply  to  the  case  of  British  registered  ships. 
Although  the  words  of  the  statute  of  Jac*  are  general, 
«  any  goods  or  chattels,'*  they  are  not  always  to  be 
taken  in  their  most  extensive  signification ;  for  instance^ 
they  do  not  extend  to  leasehold  interests  in  land  (i),  yet 

(a)  11  Vet.  621. 

(b)  RyaU  V.  RoUct  1  Aik.  165.     Horn  v.  Baker,  9  EaU^  215. ' 

thesie 
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these  aie  cleuly  chattels ;  and  the  reason  is,  because  in       1816. 
such  things  the  inference  of  property  does  not  arise  ont      J~ 
of  the  mere  possession,  but  he  who  woold  assure  himself    ,  "^"^ 
of  the  title  ought  to  resort  to  the  tide-deeds.    The  case 
is  still,  stronger  with  respect  to  ships,  because  as  to  them 
a  public  register  is  now  established,  to  which  all  mankind 
may  resort  for  die  purpose  of  ascertaining  the  title^  and 
that  public  raster  must  decide  among  all  mankind 
where  the  property  is.    The  registry  is  the  eyidenee  of 
the  prc^rty.  (a) 

Cur.  adv.  vuU. 

Lord  Ellbnborough  C.  J.  on  this  day  ddivered  the 
judgment  of  the  Court.  On  the  argument  of  this  case 
several  questions  were  made.  Those  which  arose  upon 
the  stamp  act  we  disposed  of  in  the  course  of  the  argu- 
ment, and  to  whidi  there  is  no  occa«on  at  present  to 
refer*  The  defendants'  daim  to  the  ship  arises  from 
the  bill  of  sale  only,  but  their  claim  to  the  oil  is  founded 
also  upon  the  deed  <^  15th  December^  1810,  which  is  an 
asugnmentof  the  freight,  earnings,  profits,  &c.  of  that 
ship.  If  that  deed  is  to  be  confined  to  the  freight  and 
earnings  under  the  then  subsisting  charter-party,  it 
would  not  extend  to  the  oil  in  question,  because  that  is 
the  produce  of  a  subsequent  voyage ;  and  if  that  dieed  is 
to  extend  to  all  freight,  earnings,  and  profits  in  subse- 
quent voyages,  it  is  open  to  the  objection  made  by  the 
Lord  Chancellor  in  Spddi  v.  Leckmere^  that  it  will  for 
ever  separate  the  ship  and  earnings ;  or,  if  that  deed 
were  to  be  considered  as  an  assignment  of  the  ship 
itsdf,  as  a  devise  of  the  rents  and  profits  is  a  devise  oi 

(a)  CurtU  V.  Penyt  6  Va.  7J9*      Es  i*arU  YaUoih  IS  Va*  SO. 

the 
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1816.       the  land  itsdf,  it  would  be  void  under  the  register  act, 
""^"~        because  it  does  not  recite  the  certificate  of  the  ship's 

RoHxaov 

agahut  r^stry.  There  is  still  another  objection,  however,  to 
the  chum  of  the  oil  under  the  deed  of  15th  December^ 
1810,  which  is  this,  that  the  oil  had  no  existence^ 
actual  or  potential,  at  the  time  this  deed  was  made ;  and 
to  make  a  grant  or  assignment  valid,  the  thing  which  is 
the  subject  of  it  must  have  an  existence,  actual  or  po- 
tential, at  the  time  of  such  grant  or  ass^ipent ;  and 
xipon  this  principle^  an  assignment  of  sheep  which  a 
lessee  was  to  deliver  to  the  assignor  at  the  end  of  the 
lessee's  term,  or  of  the  wool  which  should  grow  upon  such 
sheep  as  the  assignor  should  thereafter  buy,  have  been 
held  inoperative,  because  the  assignor  had  not,  at  the 
time  of  the  assignment,  that  which  he  was  {professing  to 
assign,  either  actually  or  potentially,  but  in  possibility 
only.  Wood  and  Foster's  case^  1  Leon.  ^2.  and  Gfnm- 
thamy.  HmUy^  Hob.  132.  Nowhere,  at  tfaetin^eof  this 
assignment,  Clarison  and  Parker  had  no  proper^, 
actual  or  potential,  in  this  oil:  it  was  altogether  matter 
of  chance  whether  any  of  it  would  have  been  obtained; 
and  even  the  voyage  in  which  it  was  obtained  does  not 
appear  to  have  been  in  contemplation.  For  these  reasons, 
we  think  the  defendants  haveoio  claim  under  the  deed 
of  1 5th  December^  1810.  The  only  remaining  question  is, 
whether  they  have  any  claim  under  the  bill  of  sale.  The 
bill  of  sale  was  in  Jubf^  1811,  when  the  ship  was  at  sea,  but 
upon  her  arrival  in  the  port  of  London  at  the  latter  end  of 
that  year,  possession  was  not  taken  by  the  SharpSf  nor  was 
any  act  done  by  them  till  the  9th  Jlfoy,  1812,  when  the 
Hull  certificate  of  repstxy  was  delivered  up,  and  the  ship 
was  registered  de  naoo  in  the  Sharps^  names  in  the  port  of 
London.  Whether  the  new  certificate  of  r^stry  was 
1 6  dell- 
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delivered  to  the  captain  before  th^  instant  of  her  sailing,        1816. 
which  she  did  on  the  12th  Matf^  1812,  docs  not  appear ;       „  ^^ 
but  although  the  employment  of  the  vessel  was  the  subject        ^gwuur 
of  private  communication  and  discussion  between  Robin* 
soHj  Clarkson^  and  Parker  and  the  Sharps^  yet  the  ship 
was  fitted  out,  and  the  captain  appointed  and  employed  by 
BoKnsony  Ctarksony  andParker:  every  article  of  the  out- 
fit was  obtained  upon  their  credit,  and  all  the  ordinary 
acts  of  ownership  were  exercised  by  them.     There  was 
tlierefore^  as  in  the  case  of  the  Dytr^i  Plants  a  continu- 
ance of  the  old  ownership;  and  the  question  is,  whether 
the  appearance  of  that  ownership  wiQ  bring  the  case 
within  the  statute  of  21  Jac.  1.  c.  19.     That  ships  were 
within  that  statute  before  the  register  aot  of  26  G.  S., 
though  the  statute  7  and  8  JfC  3.  c.  22.  in  many  cases 
required  their  registration,  is  dear  fix>m  tiie  authorities 
cited  in  the  argument  of  Ex 'parte  Matthews^  Hall  v.  Gw'^ 
nnff  Jtkinsan  v.  Moling^  Ex  parte  Batson^  and  Stephens  v. 
Sole  J  and  was  indeed  conceded  upon  the  argument;  but 
the  point  relied  upon  was,    that  the  register  acts  of 
26  and  34  G.  3.  had  changed  the  law  in  that  respect, 
and  that  since  those  acts  no  visible  ownership  in  a  re- 
gistered ship  could  give  a  right  under  the  statute  of 
Jameu    It  would  be  matter  of  regret  if,  under  the  cir- 
comstanoes  of  this  case,  such  were  the  law,  oecause  it 
seems  apparent,  that  the  Sharps  wilfully  postponed  the 
doing  any  act  which  might  be  deemed  equivalent  to 
taking  possession,  until  the  expence  of  outfit  for  the  in- 
tended voyage,  which  was  considerable,  had  been  incur- 
red under  the  orders  and  upon  the  credit  of  Messrs. 
Clarkson  and  Co.    They  were  desirous  that  the  pro- 
perty should  be  legally,  but  secreUy,  their  own,  and 
should  appear  to  belong  to  others,  in  order  that  they 

might 
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1816.  might  in  the  end  reap  the  benefit  of  that  credit  wfaidi 
the  apparent  ownership  would  enable  those  others  to 
obtain  without  pledging  their  own  credit  or  responu- 
bility  in  any  degree;  so  that  this  is  a  case  most  plainly 
within  all  the  mischief  intended  to  be  remedied  by  the 
statute  otjamesy  and  is  one  of  the  strongest  cases  diat 
has  arisen  upon  that  statutei  We  think,  however,  that 
the  register  acts  of  26  and  84  G.  3.  do  not  repeal  the 
statute  o{  James.  It  cannot  be  contended  that  they  do 
so  expressly :  they  were  passed  for  purposes  of  public 
policy,  to  confine  to  British  subjects  and  to  British  buHt 
ships  the  benefit  o{  British  trade.  They  were  not;  in- 
troduced  with  any  view  to  the  convenience  of  individoals, 
or  to  give  notoriety  to  this  species  of  property^  and  to 
the  conveyances  afiecting  it ;  but  the  notoriety,  as  fiur  as 
there  is  any,  is  a  consequence  of  the  measures  adopted 
to  effect  the  policy  of  the  state.  The  statutes  contain 
no  provisions  for  aiabling  persons  to  search  the  registers 
and  ascertain  titles ;  and  it  would  be  very  difficult  to 
show  that  any  individual,  who  may  wish  to  obtain  such 
information  as  the  books  at  the  custom-house  will  affixrd, 
has  a  right  to  do  so,  and  can  compel  the  officers  to  sub- 
mit them  to  his  inspection.  And  if  this  cannot  be  dbown, 
then  the  statutes  cannot  have  the  eflfect  which  the  de- 
fendants wish  to  attribute  to  them,  because  no  argument 
can  be  adduced  against  persons  from  the  exist«!ice  of 
documents  which  tliey  have  no  right  to  see.  But,  sup- 
posing the  right  of  general  inspection  to  exist,  it  will  by 
no  means  follow  that  persons  are  bound  to  have  recourse 
to  it*  Shall  a  man  who  supplies  a  ship  in  the  port  of 
Londoti^  upon  the  orders  and  credit  of  one  who  appears 
and  acts  in  that  place  as  owner,  be  told  by  those  who 
suffered  him  so  to  appear  and  act,  that  if  he  bad  sent 

to 
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to  Hull  he  might  have  learnt  that  this  appearance  was        1816. 
delusive,  and  that,  in  point  of  law,  the  property  was       r 
vested  in  them  ?  We  think  such  an  argument  devoid  of       against 

"  Macdonhkll. 

reason  and  justice.  Then  is  there  any  thing  in  these 
statutes  which  prevents  the  plaintifis  from  asserting  their 
daim  ?  The  measures  adopted  for  effecting  the  object 
of  public  policy,  are  such,  that  every  person  claiming  title 
through  the  medium  of  a  conveyance  os  the  act  qfpartieSf 
must  ^how  a  conveyance  of  the  form  and  character 
prescribed  by  these  statutes.  The  plainti£&  did  show  an 
original  title  in  the  bankrupts  whom  they  represent, 
grounded  upon  such  conveyances.  Has  that  title  been 
divested,  as  against  them,  they  being  the  representatives 
also  of  the  general  body  of  creditors,  by  any  other  con- 
veyance? It  is  admitted  that  deeds  alon^  in  the  case 
of  an  unregistered  ship,  would  not  have  that  effect,  and 
we  think  the  registradcm  and  new  certificate  cannot 
prodaoe  it.  These  statutes  do  not  affect  titles  passing 
by  operation  of  law,  as  to  executors  or  administrators, 
in  case  of  death,  or  to  assignees  generally  in  case  of 
bankruptcy.  In  these  cases  a  title  may  be  transmitted 
without  any  of  the  forms  required  by  the  statutes ;  and  if 
a  title  may  be  transmitted  without  these  forms  in  the 
case  of  bankruptcy  generally,  we  see  no  reason  why  it 
may  not  be  so  done  in  a  particular  case  fallii^g  within  the 
scope  and  object  of  the  statute  of  Jome^  though  those 
forms  have  been' complied  with  in  a  conveyance  to  others^ 
i.  e.  the  Sharps ;  such  conveyance  being  fraught  with  all 
the  mischief  which  that  statute  was  made  to  prevent.  The 
register  acts  make  certain  forms  necessary  to  the  validity 
of  transfers  and  conveyanceSi  which  antecedenlly  would 
Imve  been  good  and  valid  without  thjnn,  but  it  was 
never  intended  by  the  legislature  that  a  compliance  with 

these 
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1816.  these  forms  should  give  validity  to  a  transfer  and  ccm- 
veyance,  which  antecedently  would  have  been  bad  and 
invalid ;  and  we  think  such  an  effect  ought  not  to  be 
attributed  to  them.  Considering  this,  then,  as  a  case 
in  which  a  title^  in  compliance  with  the  forms  which  the 
register  acts  require,  was  once  duly  vested  in  the  bank- 
rupts, and  that  the  conveyance  by  the  bankrupts  was  void 
as  against  the  plaintifis,  under  the  statute  oiJames^  we 
are  of  opinion  that  there  must  be  judgment  for  the 
plaintifis  both  for  the  ship  and  for  the  oil. 


Friday,  Atkinson  and  Another  against  Fell  and 

Another. 

^^?SSpii.    A  SSUMPSIT  for  work  and  labour.in  surveymg  and 
r^  ^*°^^  valuing  lands,  &c.    Plea,  non  assumpsit.     At  the 

pitf^iionen.      trial  before  Le  Blanc  J.  at  the  last  Lancaster  assizes  the 

impointBd  for 

that  puipoie  it  case  was  thus :  the  plaintiflfe,  one  of  whom  was  a  fiirmer 
^^theptfiih  residing  on  his  own  estate^  the  other  a  baaketHmaker 
l^'equai^   <^  residing  on  a  small  property  of  his  own,  were  i^- 


ttL°«SrfTt£  pointed  at  a  meeting  of  the  parish  of  CWfawi,  by  the  de- 
poor,  WM  held    fendants,  who  were  two  of  the  sidesmen  of  the  parish,  to 

not  to  require  «^  * 

anappnuement  value  the  parish  lands,  with  a  view  of  equalizing  the 

staiopy  It  being  ^ 

merely  ibr  the    parish  assessments  to  the  relief  of  the  poor.    Having 

information  of  m.  o 

thepaitiea  em-   made  their  valuation,  they  reduced  it  into  writing,  and 
faluan.  delivered  it  to  the  defendants ;  and  the  quesdon  was, 

whether  this  valuation  ought  to  be  stamped.  The  point 
having  been  reserved  at  the  trial,  and  a  verdict  found 
for  the  plaintiffi,  a  rule  nisi  was  obtained  in  the  last 
term,  for  entering  a  nonsuit. 

ScarleUf 


J 
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Scarlett^  {Bichardscm  with  him,)    who  now  shewed     -  181 6. 
causey  contended,  th&t  this  valuation  did  not  require  a      ^ 
stamp.     And  he  referred  to  the  stat.  46  Geo.  3.  c.  48.        <^mm< 
and  argued  that  the  words  <<  any  valuation  or  appraise- 
ment," though  general,  ought  to  be  restrained  to  suth  ^ 
valuation  or  appraisement  as  is  the  proper  business  of  a 
sworn  appraiser  or  person  required  by  the  act  to  take 
out  a  licence. 

J.  WilHams  and  Parke^  contra,  argued  that  thi^  tBBe 
fell  within  the  schedule  imposing  a  duty  Upon  '*  ap- 
praisements or  valuaticms  of  any  estate  or  interest 
therem,  or  of  any  dilapidations  or  repairs,'^  &c.  and 
&rther,  that  the  11th  section,  having  expressly  6x- 
einpted  <*  appraisements  made  in  pursuance  of  an  order 
of  the  Court  of  Admiralty,"  and  that  the  48  G.  S.  e.  149. 
Sched.  Part  1.  55' 6. 3.  c.  184.  Sched.  Part  L  which  are 
in  pari  nuderidj  having  ako  made  dmflar  exemptions, 
widi  a  further  exemption  of  **  appraisements  mftde  for 
the  purpose  of  ascertaining  the  legacy«duties,^'  it  ftA' 
loved^  according  to  the  manm,  **  espressio  utiius  est 
txdusio  alieriusj'*  that  all  other  cases,  not  specifically 
named,  were  intended  to  be  made  subject  to  the  duty< 

Lord  Ellembobough  C.  J.  The  statute  46  6*  8. 
J.  4.  enacts,  "*  That  every  person  who  shall  appraise 
any  estate^  real  or  personal,  in  expectation  of  any  hite 
or  reward,  shall  be  deemed  to  be  an  appraiser  within 
that  act"  Now  if  these  words  are  to  be  construed 
literally,  the  consequence  wiUbe  that  every  person  iivbo, 
in  one  single  instance  only,  shall  happen  to  make^  a 
valuation,  must,  without  regard  to  circumstances)  be 
subject  to  the  appraiser's  duty.    But  I  think  the  ac^of 

VoLiV.  R  par- 
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1816.       pigrljamen^  is  not  to  be  so  construed;  hn%  thtt,  acoord- 
^'    *  ing  to  its  true  spirit  and  intention,   the  term  "«p- 

<i|fl«M<      .  praiser"  is  meant  to  designate  a  person  w^o  heafn  the 
known  character  of  an   appraiser ;    and,  ficpordiiiglji 
w#  find  the  5th  section  speaks  of  the  caUM^  or  occa- 
pation  of  au  iq^xraiser.    Suc|i  a  person  in*  by  the  act, 
.  obliged  to  take  ou^  a  licence  annually,  an4  a  valuation 
made  by  him  in  the  way  of  his  calling  is  sif  bject  tP  a 
duty.     Now  these  plaintiff  were  not  appriusers  in  any 
s^Qse  of  |)ie  wprd|  but  the  one  a  fenq^a  the  other  a 
-tuadesmmi  rei^ident  on  tbeir  own  property ;  and  betog, 
i£rom  their  sitpatioq  ii;  Ufie,  y>o  dwbt,  ^quainted  with 
.  agrioiiUural  fn^tt^rf,  were  applied  to  by  the  parish  officers 
-to  ocntribute  their  ai4  in  yaluipg  (bf  parish  lands, 
with  a  ?iew  of  equ^ziqg  (he  parish  rates.     There  is 
.  twdly  n  ftrm^r  in  tb^  IMiigdqu^  who  will  npt  he  obliged 
to  tak«  out  a  licence  if  these  plaii|t|^  PMi^t    If  the 
IW86  alluded  fq.pf  m.^ppraii^w^t  relative  to  the 
l^gac^y  duty  b«4  h^W"   merdy   to   gMidp  <be   party 
in  ipaking  probate^  I  ^hoi^ld  bav^  tl^oug^t  i^  would 
bave    fiiruidh^    a    strong    ips^au^    ii^  t}iQ   present 
Qm«      But  it  u^ust  be  reipisn^b^iieds  thf^t  the  vainer 
tb^re  is  as  betw^eu  the  esi^e^utor  or  admipiiitratQr  and 
the  commissioners  quasi  an  appraiser,  whose  appraise- 
ment is  uot  (o  be  for  the  hsf^p  informatip^  of  bfs  em- 
ployer} but  .is  \q  serve  ^  a  doci^p^pt  before  fbe  oom- 
mlsaioneri}. .    Th?  exeo^ptiop  of  apprs^isefnent^  under 
the  order  of  the  Court  of  Admi^rpl^  ftppeani  tQ  fne  to 
affi^rd  uo  aii^gum^t  in  fovour  of  4ie  cmstruc^pn  con- 
^tooded  for  by  the  d^fendaiit%  becaps^  su^  wprais^ 
m«Ktts  wQuld  clearly  liave  Men  wiV^in  the  ac^  had  they 
not  b^en  specially  ex^fupted.    And*  with  resp^  to  the  . 
.  gmoral  ward4  f*  appraisam^ts  of  aiv  d^Kudat^on^  or 
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repaizsi"  ^ey  fure  to  be  cpqsidere^  bb  fbrpisbi^  ^       181f. 

dence  t)f  tween  the  parties,  an^  not  fo^  the  private  inr 

focmation  of  one.  only.    But  in  this  case  the  fibnrcl^ 

wardens  and  those  who  eq^ployed  the  plaiqtiflpi  $d  [t 

not  in  the  exercise  of  ipiy  public  duty,  but  pp|y  wit)i 

a  vievf  of  (n^iding  their  own  judgment    ^^  v^naJ&p^ 

wi|8  not  obligatory  upon  the  parties  int^refted,  qqr  yft^ 

it  11}  itself  extrinsipally  evidence  between  theip,  alt|ioiq^ 

it  might  possibly  become  so.    It  appears  to  m%  the^ 

fore^  t}iat  a  stamp  wa^  poj.  n^cesaa^y. 

Batlgt  J.  I  aqi  of  tjie  sfune  opinion.  The  disjt||K^ 
tion  which  hcta  b|^n  laid  c^owo  {^pp^rs  ^  me  to  he 
correct ;  for,  I  think,  the  word^  *^  valuation  or  f^ppra^ 
9ient"  ^o  not  extend  to  such  as  are  made  merely  for 
the  private  information  of  parties,  but  to  such  only  as 
are  intended  to  be  binding  between  them.  If  this 
were  otherwise^  it  would  follow  that  if  an  action  should 
be  depending  f^;iceming  the  value  of  fmy  estate,  and 
one  of  the  parties,  in  order  to  ascertain  its  value,  were 
^  ^WP^^J  ^  P>y  ^  person  to  look  over  the  pvopierty 
aq4  g^Ti?  his  judgm^t  upon  thi^t  point,  the  result  of  this 
person'^  judgment  piiiat  pot  only  be  reduced  into  writ« 
iog  and  sti^np^  k^it  \ke  himself  must  be  obliged  tp 
take  Q^t  4  lioen^^ 

^QLKpifP  J.  {(i]  I  9tfi  also  of  the  same  opinion*  Con- 
sjder^g  t^e  afi^  of  parlif^ment,  |  thi|:|k  \h9i  it  does  not 
extend  to  val^atiops  IW^  merely  for  the  infonnatioB 
of  thfi  individui^l,  but  ^at  such  only  from  which  a  right 
of  dctioii  ^  some  certain  beue^t  may  accrue  to  the 
party  were  in  the  contemplation  of  the  legislature* 
For)  otherwise  if  ^  man,  ibr  his  own  personal  sa^ 

(a)  Abbott  J,  waaabient 

R  2  &ctidn 


244 


CASES  IN  TRINITY  TERM 


1816. 


Atkxksok 


Action  only,  were  to  employ  a  person  to  give  him  his 
opinion  of  the  value  of  any  estate,  it  would  be  necessary 
to  reduce  this  into  writing  and  have  it  stamped.  But 
I  believe  there  is  not  any  authority  which  makes  a  stamp 
necessary  in  such  a  case.  It  is  otherwise  where  a  cer- 
tain benefit  is  to  result,  or  a  right  of  action,  from  the 
valuation.  If  this  required  a  stamp,  then,  by  the  4th 
section  of  the  stat.  46  G.  3.,  the  persons  making  it  ought 
to  have  had  a  licence ;  and,  by  the  5th  section,  are 
liable  to  a  penalty  for  acting  without  one^  for  they  have, 
undoubtedly,  made  an  appraisement  within  the  literal 
Bense  of  that  word,  if  it  be  within  the  meaning  of  the 
statute.  But  I  am  of  opinion  that  this  case  is  not  within 
the  meaning  of  the  statute. 

Rule  discharged. 


Jttfus  81st. 


Rands  against  Thomas. 


^7l!^^  JN  assumpsit  for  goods*  furnished  to  the  ship  SouOi' 
been  registered  .  omptottj  and  non-assumpsit  pleaded,  niiich  was  tried 
of  a  ship  upon  heSore  Graham  B.  at  the  last  Winchester  assizes,  the 
andhehi^af-  plaintiff,  in  order  to  charge  the  defendant  as  a  part* 
edhisshvetoc.  ^^^^^^f  proved  that  his  name  was  upon  ihe  register  as 
<»Mider«ion'"*  pa^-owner,  and  also  that,  after  the  time  when  the 
Tent't^f  thS  8*^«  ^«*®  furnished,  he  had  executed  a  bill  of  sale  of 
5lef  HlSr*  *®  *^^®  ^'"^^  ^y  *^®  register  he  appeared  to  be 
5^8  *dJfo^  ^^^  *^»  *^  o»®  <^^*^-  Thw  ^w  the  person  upon 
ant  for  goods     whose  Oath  the  register  was  obtained,  and  he  was  stated 

famished  to  the  •       v  . 

■hip,  charging    ^  the  register  to  be  a  part-owner.     The  consideration 

him  in  respect 

hli 'ilS^-^^'  't^'^  competent  to  defendant  to  caU  C.  as  a  witness,  to  prore  that  he 
m7^^!^!  name  in  the  register  without  hi.  pritity  or  consent,  and  that  the 
■Hu  01  sale  WM  merely  to  divest  him  of  an^^suppoeed  title. 


iM  THE  FimriSixTH  Ybae  of  GEORGE  III.  245 

of  the  assigoment  to  Qioke  was  stated  to  be  5^»  and  the       1816.' 
defendant  covenanted  that  he  had  a  good,  title.    Jn  ai>4 
swer  to  this  case  the  defendant  proposed  to  call  CooAe 
to  prove  that  he  had  inserted  the  defendant's  name  in 
the  register  without  his  privity  or  consent,  and  that  the 
bill  of  sale  was  merely  to  divest  him  of  any  interest  he 
might  be  supposed  to  have  under  the  register.     It  was 
objected,  that  it  was  not  competent  to  the  defendant, 
who  had,  by  deed  referring  to  the  register,  acknow- 
ledged himself  to  be  a  part-owner,  to  contradict  that 
deed  by  the  parol  testimony  of  Cooke  g  also^  that  it  was 
not  competent  to  Cooke  to  contradict  the  oath  whic^  he 
had  taken  at  the  time  of  the  registry;  and,  lastly,  that 
Cooke  being  a  party  to  the  bill  of  sale,  oould  not,  by 
parol,  contradict  his  own  deed.     The  learned  Judge 
rejected  the  witness^  and  there  was  a  verdict  for  the 
pUuntiff.  '  ' 

In  the  last  term  a  rule  nisi  was  obtained  for  a  new 
trial,  on  the  ground  of  this  rejection! 

PeU  Serjt  and  Minchirif  now  shewed  cause,  and  ar- 
gaed,  as  to  the  general  effect  of  registry,  that  where  a 
person  holds  himself  out  to  the  world  as  a  part-owner 
by  being  r^stered  as  such,  he  shall  not  be  permitted 
to  dispute  whether  in  &ct  he  be  so  or  not;  otherwise 
the  register,  whidi  is  for  the  very  object  of  ascertaining 
the  real  ownership,  instead  of  protecting,  would  oper- 
ate, as  a  deception  upon  the  public  But,  independ** 
ently  of  the  re^st^,  the  defendant  has  admitted  his 
'  interest  by  conveying  it  away  in  the  most  solemn  man- 
ner known  to  the  law,  and  by  covenanting  for  a  good 
title;  after  which  it  would  be  highly  dangerous  to  the 
interests  of  trade  to  allow  him  to  aver  by  parol  the 

R  S  felsity 
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1816.       fiddtyof  his  own  de^;      The  same  rensoiis  fatajr  b& 


Raitm 


uxged  against  the  competency  of  Coeftie  as  a  witne^ 

a^nti       widi  the  additional  objectbn)  that  he  would  have  to  Falat^ 
TaoMAfk 

his  oath  as  well  as  his  deed.     For  which  reasons,  {^ircV^ 

bablj9  it  was  ruled  hi  Nkksati  V.  Tlkomas[a);  that  Cbd^S 

testimoi^  was  iniidmissible,  although  it  was  proved  that 

where  a  name  has  been  entered  in  the  fegistier  by  ttiis^ 

take^  it  is  necessary  for  the  party  to  convey  his  itttet'cdt 

for  the  purpose  of  correcting  the  mistake; 

Lord  ELiXBmoaobGH  d  3.  I  cannot  reconeUd  to  ifly 

mart  miBture  consideration  what  was  rul^  in  Ni^kion  ir. 

'     nkonum    I  din^  indeed^  well  understand  that  tIM  wit- 

nofs  might  have  taken  the  objection^  that  hin  b^ 

oonqpell^  to  linswef  th^  questions  might  ihvldte  hhff 

ia  the  pen^^  of  peijury  {  bht  this  Would  hkve  tett 

an  objection  of  a  different  nature,  not  a£fecting  hiH  HbWi* 

petenqr.    I  find  thbt  it  was  decided  id  Mix  tt  7M  (t), 

that  a  woman  who  had  deposed  ofa  oath^  at  the  tttst^ 

tion  of  the  defendant,  to  the  prosecutor's  being  the 

fiither  oi  her  bastard  bhiid^  was  a  cbm^tent  wttnto  to 

prove  that  in  truth  the  defendaUt  was  the  fisElher^  aiid^ 

cansequentlyi  as  it  has  been  ot^ted  toHlky^  to  pta^ 

herself  forawDm;  nevertheless  this  otjeetion  undoubt^ 

edly  went  strongly  to  her  credit     Here^  it  dtMfd  hot 

appear^  whether  Qxdce  made  oath  under  perbUasioli  Or 

voluntarily ;  but  siqyposing  it  to  be  the  latter,  still  thfc 

oljection^  I  think,  only  go^  to  his  credit    It  seem* 

to  mei  therefore^  that  the  evidence  of  CaAe  was  ad^ 

missible;  what  would  have  been  its  efiecl^  it  is  iM  for 

me  to  pronounce. 

(a)  i  S^arlcie,  K.P.  C.  85.  {b)  II  Easi,  ?09. 

Bailet 
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Batlet  J.  I  think  this  was  an  objection  only  to  the  IdlO. 
credit,  and  not  to  the  competency  of  Cookcy  and  it  was 
surdy  competent  to  the  defendant  to  prove  the  real 
transaction.  The  plaintiff  had  not  any  ground  to  charge 
the  defendant,  except  in  virtue  of  his  supposed  interest 
in  the  ship ;  for  the  defendant  had  not  done  any  act  to 
render  himself  liable.  Some  months  after  the  goodie 
were  furnished,  the  defendant  executed  an  assignment  of 
a  share  of  the  ship^  which,  as  he  offered  to  proves  was 
never  his  in  point  of  interest.  And,  I  think^  it  was 
con^tent  to  him  to  shew,  that  the  property  never  be- 
Iwged  to  him,  and  that  Cookers  testimony  was  admis- 
sible for  tl^at  purpose.  How  far  that  testimony  was  to 
be  believed  .was  a  question  for  the  jury. 

H01.UOTO  ^.  {a)  I  think,  on  the  authori^  of  Rex  v. 
Teaij  that  Cooke  was  a  competent  witness.  If  the 
defendant  were  liable,  it  was  by  reason  of  his  being 
entitled  to  a  share  in  this  ship ;  for  there  was  nothing 
otherwise  ii^  his  conduct  to  make  him  liable.  But  if  his 
liability  depended  on  his  title^  ought  not  all  the  circum- 
stances  relative  to  that  fact  to  be  ^iquired  into? 

Rule  absolttie* 
QoMeke  inA  in  snpjport  of  the  rule 

(a)  AhboH  J.  was  al^pent. 


B4 
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^'mS,  '^^  K'^^  flgrfl»^'   The  Chapelwardens  of 

MiLKBOWv 


c. 


Under  53  6.3.  TTpON  appeal  against  an  order  of  two  justices  for 
ptftyfuimiKm-  the  coonty  of  Lancaster^  directing  the  payment  of 

juitioeiforixm.  a  chapel-rate,   the  Sessions  quashed   the  order,  sub- 
Stffch^X*     J®^  ^  ^^  opinion  of  this  Court  on  the  following  case: 
^cf SithT       There   had  been  an    old  ch^  at  MOnrcno.    In 
d^mteithe       1796,  a  new  one  was  built  in  its   stead,   in  a   new 

Talidityofthe    .  '  . 

nte,  or  his  lit-   situation,  three  or  four  hundred  yards  from  the  site  of 

biVty  to  pay  the  *^ 

,  although  the  old  one.     Rates  had  been  made  for  repairs  of  the 


is  commeiiced  chapel  within  the  last  twenty  years,  and  the  sums  in  the 

asdcai  court;  present  rate  were  the  same  as  those  charged  in  a  former 

^^I^rom-  ^*te*     I**  *he  year  1815,  this  chapel  was  nearly  pulled 

^SoM  AiA^he  down,  and  a  new  one  built  on  the  old  foundation,  and 

would  bringjui  ^^  entirely  new  gallery  erected  in  it  by  the  cfaajpd^ 

any  person  who  wardens.     When  the  chapel  was  nearly  finished,  a 

▼enturedtolery  '^  ^ 

the  rate^  as  he     &culty  was  obtained,  which  was  for  ^  the  repairing  and 

thought  hehad  .     .  ^ 

no  right  to  pay,  rebuilding  o£  MilnraoD  chapel,  and  for  a  new  gallery,** 
no  claim  to  or  &nd  a  rate  was  made  by  the  chapelwardens  in  the 
^i^° :  Held,  vestry  of  the  chapel,  in  the  presence  and  with  the  con- 
wffi^t^  sent  of  the  majority  of  the  inhabitants  of  the  chapeliy 
tioe.  y^i^Q  attended  on  the  occasion,  and  signed  their  names 

to  the  rate.  Balph  Beaky  was  an  inhabitant  of  the 
chapelry,  and  the  occupier  of  a  house  in  it,  and  was 
charged  by  the  rate  in  the  sum  of  S/.  6s.  lldL  in  respect 
of  such  occupation.  On  complaint  made  by  one  of  the 
chapelwardens  of  the  non-payment  of  this  sum,  a  war- 
rant was  issued  to  summon  Becdey  before  the  two 
justices  named  in  this  order,  and  he  appeared  accord- 
ingly. 
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llMClMqpd. 

Munoir, 


iiigly*    At  the  bearing  before  tbese  jiuticesi  and  in  their        18i6« 
presence  Bealof  declared  that  he  would  bring  an  action 
against  any  person  who  ventured  to  levy  the  rate^  as  he 
thought  that  he  had  no  right  (a)  to  pay,  because  he  had 
no  daim  to  or  seat  in  the  chapel*    The  justices  baling 
made  an  order  upon  Beal^^  directing  paym^t  of  this 
rate;,  B&dof  i^pealed  to  the  SessionB,  and  at  the  trial 
of  thia  qypeal  it  appeared  to  the  Sessions,  that  at  the 
time  when  the  parties  were  before  the  two  justices,  opi- 
nions of  civilians  had  been  taken  for  the  purpose  of 
trying  the  question  in  the  ecclesiastical  court,  but  that 
this  circumstance  was  not  stated  to  the  two  justices. 
The  Sessions  being  of  opinion,  that  what  Bealejf  stated 
upon  the   hearing    before  the    two  justices  was  suf- 
ficient.notice  to  them  that  he  disputed  his  liability  to 
be  rated,  and,   therefore,  that  their  order  improperly 
issued,    quashed  the  same^    without  deciding  on  the 
question  of  the  validity  of  the  r^te* 

CoUman  and  P.  Comienay^  in  support  of  the  order  of 
Sessions,  contended,  that  it  was  not  necessary,  in  order 
to  oust  the  justices  of  their  summary  jurisdiction,  given 
by  the  53  G.  S.  c.  127.  $*  7«,  that  a  proceeding  should 
actually  be  commenced  in  the  ecclesiastical  court,  but 
that  notice  of  the  party's  intention  to  dispute  the  rate^ 
although  no  suit  should  be  then  instituted,  was  suffi- 
cient. It  is  true,  that  the  statute  empowers  a  justice  to 
issue  his  warrant,  *<  if  any  one  duly  rated  to  a  <:hurch 
or  chapel  rate,  the  validity  whereof  has  not  been 
questioned  in  any  ecclesiastical  court,  shall  refuse  to 
pay,"  &c. ;  so  that  it  might  seem,  at  first  sight,  as  if 
jurisdiction  were  given  to  the  justices,  except  in  cases 

(a)  Sicinori^« 

where 
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I8I64       wHet^  a  stiit  i§  aehi^Djr  t>eiia!il^  iA  Che  ^I^asded 


Th«Kti»tt 


cottti}  bitt  this  id  cleatljr  eifilfiined  to  be  othcfiMrise^  by 
tb0  Mibiequent  pfovisb,  <«  that  if*  the  tklidity  oT  Hh^ 
iJtaidM.0r  <^  Mt6|  or  liftbtlity  of  the  persdn  frbhi  #liom  it  to  d6M 
^^'*''"**  <•  niftnaad  td  pay  the  same^  be  disputed,  and  the*  ptoty 
*•  disputing  th«  sam^  give  notice  t]lefti65f  td  th^  jiifttlMy 
*<  ite  jtlstites  shall  forbear  giirfaig  jot^tMilit  thferis^tipoii  f* 
so  thitt  ii9#  it  pkidly  appear^  thftt  a  jtstiee  is  i'Mrftihed 
from  issuing  his  w^ ant  if  the  tftte  bdH  beeA  qtt^oii^ 
iil  the  eectesiastlcia  court )  but  thef  two  jtkStlc^  ata  like^ 
wii^  resti^tifd  bom  ptobeediiig  if  the  pstty  dispute 
the  validity  of  the  rat^  or  his  liaMIity  to  pay  It^  and 
glvu  hotice  to  the  justices;  And  this  cbnstrUCtithi  is 
rxoMf  l^onflrmed  by  the  statute  7&  8  Wi  3.  tf.  6;;  VHiifl 
is  ini^ttbhed  iU  Aiis  itct,  aUd  is  in  pari  nuOerSSi  ^d  iu>- 
caMii^  td  Wblifti^  if  the  pArty  ihsist  Upbn  hf^  tide  tb  be 
fpm  ftem  {^yin^nt  i^f  the  tith^  defiHthdM,  f!i«^  jtrffifitt 
are  to  forbear  to  give  attiy  ]ud^6n£  m  thd  xdatt^  BBi 
in  Bex  v.  Wakefield  (a),  which  was  a  question  upon  the 
sbrt;  1  Gft  lii  stRtj  8k  e;i  0.,  whieh  ^»tods  th6  7  ft  B  IF^  S. 
aMh  Lord  Mam^Mtt  sitd^  ihi  tict  Ineilut  It)  gH«  HM 
jnadoes  jurlsdiedmi,  whet«  th&  itat  right  tod  titte  td 
th^  tidies  sbimU  net  bd  ill  dispute.  The  qiiestibn,  then, 
bdm^  whether  the  validi^  of  die  rate  or  liability  of 
the  party  waa  disputed^  and  whether  noticfe  ctf*  this  liras 
giirm  to  thb  Jostiess,  h  Is  only  necessary  tb  sdtmf  to 
die  facu  of  the  case  §at  n  s&tisfilctory  iiUs#el'  to  fhis 
qhflftiMu 

J.  Williatns,  contr^  argued^  tliat  the  true  constmo- 
tion  of  this  act  was  to  give  the  justices  jurisdiction^  ex* 
cept  where  the  validity  of  the  rate  has  been  questioned 

(0)  1  Smn  iM 

in 


MiiNKOtr. 
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in  ike  efe&teiadUcal  court;  btherwiie  it  Wotild  b^  Biffin        1^1^. 
ciilt  id  conceive  to  what  cases  the  act  could  he  practi*  ".  '^ 

ddly  applied;  for  tf  the  mere  decUtation  of  d,  pittiy,  againii.. 
ihik  he  will  not  abide  by  thcf  judgment  of  th^  jtistice^)  wfrdeh/bf 
b^  sttfficient  to  diist  theiii  bf  jurisdidtlob,  the  eonse^ 
quefice  will  be;  that  this  act  will  hate  beai  pads^  fbr 
stieh  as  thoose  voluntaHIy  tb  submit  to  it,  but  fiH* 
nb  dth^.  AM  thfe  gitin^  an  Appeiit  tb  knf  peHoh 
ag^^ed  by  tb«  jiidj^^iit  of  the  jiiMl^  m^e^  it  ikir 
tb  ftQt)po«e  that  the  legislature  cdntemplated,  th&t  as  td 
sdttie  matteiH  df  right  at  lea^t^  the  party  niight  havi* 
ditise  tb  m^pMd  bf  that  judgment  R  h  tei^me^ 
therelbMi  Witii  f^fei^te  tb  the  othet^  prbvfdfbn^  dud  m 
the  practical  effect  of  this  act,  to  adapt  the  language  of 
the  ^dtisd  tb  that  6f  the  Enacting  t]Mii^  §o  ils  t^  |>#o- 
dnte  tt  fSdnfofrtaity  bf  cOtisttnction ;  Whith  may  be  dbtt^ 
by  fcbhittriUftjf  the  w^di  bf  the  prothoi  <*  if  thfe  imlldtty 
ct  the  istk  or  the  Uabltf ty  of  the  person  be  dlsptited^^ 
to  tne^,  if  thby  l:^  disputed  in  the  ecblisslastfca!  cbd^ 
Ttiift  il  hbt  a  Mrifhed  b<msthi@tibllj  Md  it  WiD  Mk(S  01 
part»  bf  thb  dauise  agt^;  biit  if  the  piroviso^  fitHll  its 
gene^Hlit^  should  be  deemed  to  run  ebMler  tb  ihe 
enaclit%  elftttse^  then  it  is  submitted  thttt,  faa  iikir  eon^ 
strubtion^  the  enacting  ictaitse  ought  to  prevail  bve#  th« 
ptbvito  t  in  like  mannisr  as,  in  the  case  of  a  <le^j  dti 
exception  is  vbid  if  It  be  contradictor^  tb  the  premises^ 
But  snppbfiilig  the  eoHstmction  to  be  othei^ise^  andl 
that  it  is  chough;  If  the  party  give  lidtite  to  the  jus* 
tic^  diat  he  dilutes  the  viftlidity  of  the  rate  or  fall  li^ 
bffity  tb  pay^  it  does  not  appear  thiit  My  suAdent  notice 
to  thftt  effect  was  given;  the  language  which  the 
party  lidd  before  the  jusfiiDes  being  nothing  more  than 
what  n  dissatisfied  mm  might  be  su^tposed  w  tise^  with^ 

'  out 
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Tbe  KxHo 

agamtt 
The  Chapel- 
wudeniof 
SCiuiiow. 


ont  any  serious  inteotion  of  litigating  the  right  Bex 
V.  Wdkffidd  is  an  authority  upon  this  point;  for,  though 
it  appeared  by  the  affidavits  in  that  ease,  that  the 
Quakers  controverted  die  title  to  the  tithe,  and  that  the 
title  was  in  question,  nevertheless,  because  they  did  not 
shew  any  particulars,  or  upon  what  ground  the  pay* 
ment  was  controverted,  it  was  held  that  the  justices 
could  not  be  precluded  from  jurisdiction,  or  the  order 
made  by  them  regularly  removed  into  any  other  court 
And  it  was  observed  by  the  Ck>urt,  that  if  this  should 
be  esteemed  a  sufficient  ground  for  removing  the  orders, 
it  would  put  a  total  end  to  the  acts  of  parliament,  and 
evade  the  verjr  design  and  intention  of  making  them« 


Lord  Ellekborough  C.  J.  Before  the  passing  of 
this  statute  there  was  not  any  remedy  by  summary  «^ 
plication  to  the  justices  in  the  case  of  non-payment  of  a 
church  rate;  nor  was  there  any  provision  before  the 
7  &  8  fF.  3.  for  the  recovery  of  small  tithes.  It  was 
Intended  by  the  statute  in  question,  to  give  a  remedy 
by  summary  application  in  the  case  of  a  church-rate 
withheld,  but  not  to  invest  justices  of  the  peace  with  a 
power  which  belongs  exclusively  to  the  ecclesiastical 
court,  that  of  deciding  upon  the  validity  of  the  rate  or 
the  liability  of  tbe  person  to  pay  it  Those  things  were 
expressly  excepted  out  of  the  operation  of  the  statute* 
A  jurisdiction  is  created,  with  certain  excq>tion8 ;  as, 
first,  that  the  amount  shall  not  be  beyond  IQki  ia  tbe 
next  places  it  must  be  in  respect  of  a  matter  where  the 
validity  of  the  rate  has  not  been  questioned  in  the 
ecclesiastical  court  These  are  matters  of  exception 
prior  to  the  issuing  of  a  warrant  Unless  it  be  made 
to  9{^>ear  affinnntirely  bdbre  the  jiwtice  that  the  amount 

ii 
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is  less  than  10/.,  atid  that  no  question  is  made  upon  the       181^ 
rate  in  the  ecclesiastical  court,  the  justice  would  not  have 
jurisdiction  to  issue  his  warrant.     Now  in  this  case  the        agaimt 

*[  Ttid  Cbapel- 

jurisdiction  of  the  justice  is  well  initiated.  Then  comes  wardens  of 
the  proviso  which  limits  the  exercise  of  their  jurisdic- 
tion. It  provides  that,  although  the  subject-matter  be 
under  10/.,  yet  if  there  should  be  a  purpose  notified  by 
the  party  who  is  brought  before  the  justices,  that  he 
means  to  dispute  the  validity  of  the  rate  or  his  liability 
to  pay  it,  the  justices  shall  forbear.  This  is  the  point 
at  which  they  are  to  hold  their  hand,  t  cannot  dicover 
any  thing  conflicting  between  this  proviso  and  the  en- 
acting part,  when  I  refer  the  language  of  each  to  its 
proper  object  The  enacting  clause  refers  to  the  com- 
mencement of  the  justice's  jurisdiction ;  the  proviso  to 
the  proceeding  upon  it  after  it  has  well  attached:  it 
says  they  shall  forbear  giving  judgment  thereupon ;  it 
does  not  exclude  them  from  jurisdiction,  but  only  from 
proceeding  further,  and  it  adds,  <*  the  person  may  then 
proceed  to  recover  his  demand  according  to  the  due 
course  of  law  as  before  accustomed.'*  Therefore  it  is  a 
cesser  of  the  proceeding  before  the  magistrates.  Thus, 
by  referring  the  introductory  part  and  the  proviso  to 
their  proper  object,  the  whole  is  consistent;  and  the 
only  question  that  remains  is,  whether  what  passed  be- 
fore the  magistrates  was  a  sufficient  notice  of  the  party's 
intention  to  dispute  the  rate.  To  be  sure  this  part  of 
the  case  makes  the  statute  liable  to  great  uncertainty  in 
its  application.  And,  perhaps,  if  a  person  was  merely 
to  say  before  the  justices,  that  he  disputed  the  rate,  it 
would  not  be  sufficient,  inasmuch  as  he  ought  to  shew 
something  to  manifest  that  he  disputed  it  bond  JSde. 
But  here  the  party  says  in  effect,  ^*  I  dilute  the  vali- 
dity 
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1816.  ^ty  pf  the  rate,"  and  not  only  so,  but  be  giv^  his 

JT  reason  for  it,  which  may,  perhaps,  be  a  bad  one,  "  be- 

a^amu  cause  he  had  no  claim  to  or  seat  in  the  chapfd."   Nevf^r- 

The  Chapd- 

wardei^  of  theless  the  reasop,  however  disputable  its  efficacy  may 


^fu^MW. 


be,  was  grounded  upon  a  matter  which  might  be  liti- 
gated in  the  proper  forum.  Therefore  it  does  not 
appear  that  there  was  any  malajUes ;  on  the  oontriHry, 
it  appears  that  the  par^  had  premeditated  the  subject- 
matter  of  dispute;  and  it  is  furt^ier  stated,  th{^  he 
had  consulted  thereon  witfi  ecclesiastical  laifyers.  Tl^ep 
was  it  not  si^ciently  ^timated  to  the  juftic^  \f^  the 
party  thi^t  l^e  deputed  his  liability,  so  fi$  tp  safisfy  fl^e 
genef al  l^g\iage  of  tlfe  proviso  ?  ^  is  disputed  on  a 
cplpur  ^t  least  and  ground  of  {igfit)  and  \\{fi  JMattces 
%re  inforpied  that  he  means  ^  stand  Qf(i  it,  for  tb%t 
i|f  .t|ip}r  pfocee^  to.  levy  the  rate  he  would  b|;ing  \fifi 
acti^p.  X  thinlcj  therefore,  that  this  ]|fas  snch  ^  nptfce 
fo  the  justices  of  th^  f^y'^  (}isput|qg  the  ^tfi  ^ 
called  upon  them  to  forbear  proceec^qg  ^  judgmep^ 
As  to  the  argument  derived  from  f|)e  appeal^  it  iy 
not  difficult  to  conceive  many  causes  of  ^peal  be«)d^ 
that  which  might  a£fect  the  validity  of  the  rate,  to 
afcpup^  for  such  a  provisiop. 

Qaylet  J.  L(ppkiqg  a(  tJ^^e  object  pf  th^  yjiactijug 
pl^ifse,  t^d  of  the  proviso  in  question,  I  t^ink  they  ar^ 
consistent  with  each  other,  and  that  no  difQ^u^y  mB(B$ 
ill  this  respect  Before  the  passing  of  this  st^^jut^  a 
considerable  delay  and  expence  was  incurred  iq  th? 
recovery  of  church-rates.  This  was  a  consideiable  hard- 
ship on  the  churchwarden,  and  also  on  the  party  pay- 
ing the  rate.  The  object  of  the  legislature,  as  i%  aeems 
to  pi^  was  not  to  dr^w  quesUonable  cases  ad  aUud 

examerif 
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e^fffm^if   but  to  provide  ft  s^mmaiy  re^x^ed;  iq  oases       |^}^* 
wber^  the  party  did  not  dispute  the  ohligatioyx  tp  pay.      — — 
The  legislature  never  intended  to  deprive  the  party  of     '  /n$^ 
his  right  po  have  the  validity  of  the  rate  gu^stiope^  ifi    >w4en9  pf 
the  proper  forup^.    The  enacting  c|ause  pfovidi?s  "  t^at     W^^*''- 
ajnstioc  of  the  pe^qe  may  issue  his  warranty  if  the  validity 
of  the  rate  has  npt  been  questioned  in  any  ecclesiastic^ 
coprt ;  therefore,  if  it  has  been  que^tijqncd  by  ^bel9  ap- 
peal, or  otherwise,  in  which  the  parties,  rated  are  actors, 
tlfere  the  jus^  cani^pt  ^terfere ;  his  juri^dicitiqn  is  stqp- 
ped  ffi  limine.  Bfit,  sqpposing  the  justi9e  ezitiUed  p  issue 
bis  $umm<»^,  still  it  was  not  int^ded  to  deprive;  the  pa;^y 
of  his  ^ght  to  have  the  validity  of  the  r^\^  or  ^'s 
mi>Uity  q^ie^tiqn^  ip  the  proper  forum  {  a^dt  th^?#Wj 
^t  the  hefuri^g  before  the  magis^rfites  \\e  iqay  ii^i^f  qn 
tbis  right,  ^q4  giy^  notice  that  hf  m^fpis  to  dj^ppt^  t^^ 
va^dity  in  t^he  e/cdesiastical  court*     The  l^)atme 
ne^er  i|i^de4  the  m^strates  should  ent^  ,i|ifo  t|ie 
discQfl^ion  of  that  question,  ap4  H  woul4  h^yq  b^^ 
hard  if  th^y  had  enacted  otherwise.    L  tbi^l^  there- 
fore, tb^t  the  jurisdiction  of  the  magistrftfp§  ^yas  well 
deterfiuned  by  the  party's  insUting  pn  disputing  bis  ]\fr 
bility  to  pay  the  fa^.    Then  the  only  qu^tioi^  is,  >ifhf- 
ther  he  gave  suffipient  notice    His  languftge:  bef^e  ^e 
jostiqe^  is  thu^  *^  I  will  bring  a^  a^^on  against  any  person 
\fbo  yen^urea  to  levy  the  rate :  I  tbink  I  b^ve  no  rig|)t 
to  pay,  because  I  have  no  claim  or  seat  |p  the  chm;c;|)/' 
Whether  this  be  or  be  not  a  valid  ground  for  dis- 
puting his  liability  to  pay  the  rate,  it  is  not  for  us  to 
decide ;  nor  was  it  for  the  justices,  against  the  will  of 
the  party.     It  seems  to  me  that  the  party  had  a  right 
to  insist  that  this  question  should  go  before  the  ecclc- 
uastical  court. 

HOLROTD 


MitiXsow* 
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1816.  HoiROYD  J.  (a)    I  am  entirely,  of  the  same  opinion. 

^     The  enacting  part  of  the  clause  which  gives  jurisdiction 

agamti  to  the  justices,  enacts,  that  if  the  validity  of  the  rate 
wflfdens  of  \xa3  not  been  questioned  in  any  ecclesiastical  court,  one 
.  justice  may  summon  the  party  refusing  to  pay  to  appear 
before  two  justices,  so  that  the  condition  respecting  the 
proceeding  in  any  ecclesiastical  court  applies  to  the 
issuing  of  the  summons,  and  is  not  inconsistent  with 
the  party's  disputing,  the  validity  of  the  rate  when  be 
comes  before  the  justices,  although  a  proceeding  may 
not  then  have  been  instituted  in  the  ecclesiastical  court. 
Neither  does  the  appeal  afibrd  to  my  mind  any  argu* 
ment  against  this  construction,  because  diere  are 
nun^erous  grounds  of  appeal  to  which  that  provision 
may  be  referred.  It  seems  to  me,  also,  that  the  notice 
was  sufficient  that  tihe  party  disputed  his  being  liable 
for  he  said  that  which  was  tantamount  to  saying  that 
he  was  not  liable.  This  is  somewhat  analagous  to  what 
happens  in  the  ecclesiastical  court  when  a'  modus  is 
pleaded,  for  in  that  case,  although  the  court  had  juris- 
diction before^  yet  it  cannot  proceed  afterwards  agunst 
the  consent  of  either  party.  It  seems  to  me  that  the 
legislature  intended  that  the  magistrate  should  not  have 
any  jurisdiction  to  determine  the  validity  of  the  rate  or 
the  liability  of  the  party  to  pay  it,  but  that  this  qnesticm 
should  be  left,  as  before,  to  the  ecclesiastical  court,  the 
proper  jurisdiction. 

Order  of  Sessions  confirnned. 

(a)  jiUoU  J.  WM  abient. 
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The  Kino   against    The    Inhabitants    of  Saturday, 

^  June  Sf  d. 

Arundel* 

TJPON  uppeelf  the  quarter  sessions  for  the  county  An  infant  may 

of  Sussex  quashed  an  order  for  the  removal  of  prentice  by  in- 

^m  denture^  be- 

Qeorge  Slater  bom  Arundel  to  Ferring^  subject  to  the  came  it  is  for 

opmion  of  this  Court  upon  the  foUowuig  case :  and,  tbou^  be 


The  pauper  was  bound  apprentice  to  one  Barber j  by  SeVSSh^oriL 
indenturet  in  the  usud  form  (a),  having  a  thirty-shilling  ^^J'^ht'' 
stamps    and  regularly  executed    by  Barber  and   ^he-^^^*^^ 
pauper,  but  not  signed  by  any  of  the  parish  officers  of  cen  pay  tbe 

premiunif  yet  it 

Arundd^  or  assented  to  by  any  of  the  justices ;  and  the  is  not  necesstfy 

that  they  should 

question  was,   whether  the  signature    of  the    parish  sign  the  inden- 

MS  ■%    %  ^    1       •       •  tture*  Of  that  the 

officers,  and  the  assent  of  the  justi^es^  were  necessary  justices  should 
to  the  validity  of  this  indenture^  under  the  following  [f^^appmi.* 
drcumstanoes :    The  pauper  was  a  cripple  settled  in  jJ^d^apSei- 
Anmddf  and  his  mother,  in  the  first  instance,  applied  ^^  ^^'^^ 
to  Barber^  and  expressed  a  wish  that  her  son  might  be  itatute  ^ehx. 
placed  witli  him  as  an  apprentice.    The  pauper,  at  the 
time  when  the  indenture  was  executed,  was  eighteen 
years  of  age»  and  had  been,  for  about  a  year  before^  and 
was  then,  in  the  Arundel  workhouse,  from  whence  he 
went  to  the  attorney's  office^  where  the  indenture  was 
executed,    and  met  there  \ix%  fiither  and  the  parish 
officer ;  and  it  was  agreed  between  Barber  and  the  pa* 
rish  officer,  that  the  pauper  should  go  into  the  service  of 

(a)  Hie  indenture  began,  '<  This  indenture  witnesscth^  that  G.  SUUer^ 
of  Armitddf  in  tiic  cotmty  of  Suatext  aged  nearly  eighteen  years,  of  his  own 
ftea  wiU  doth  put  himself  apprentice  to  C.  BoHter,  of  Pvtdang^  cordwaineri 
&c  for  four  years,  &c. ;  and  the  said  C  Jfarber,  in  consideration  of  the 
ram  of  4or.  fo  him  in  hand  paid,  &c.'* 

V0L.V.  S  BarUr, 
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181  (}•  Barber^  and  that  the  parish  should  pay  the  sum  oSAtiLf 

~~j"  which  was  paid  accordingly  out  of  the  fund  belouging 

ThS^wwai-  ^^  '^^'**''    The  ptiuper'tf  fathtr  ww  pntetit;  whtti  the 

ante  of  indenture  was  executedf  and  U  was  read  over  at  the 


Abuhmqu 


^time.  The  pauper  stated  .at  the  sessions  that  he  had 
not  been  piferiously  consulted,  and  ^t  it  was  not  iritk 
his  good  will  tliai  be  went  into  the  service,  btit  tblat  he 
nevef  express^  to  any  one  any  objection  to  being 
bound.  Barbef^  at  the  time  of  the  ttectition  of  the 
ittdenturei  lived  at  Putt^itig^  and  continued  ther^  a  y^r 
iitid  a  half  afterwards^  and  then  remove  to  fhring^ 
ftdcompiitiied  by  the  pauper,  wh6  oonthmed  in  that 
parish  with  hi^  master,  under  the  indenture,  for  neatfjr 
a  year. 

The  se^Mion^  conridet^d  the  pauper  as  hftving  b^etf 
|mt  out  by  the  parkb,  and  that,  ntider  these  eiream- 
ittiiieesi  the  indenture  was  void. 

Cm»ihope^  in  support  of  the  otdef  of  ftessiotts,  argttedj 
that  the  Justices  at  sessions  were  not  estopped  ftottt 
enquiring  Into  the  real  nature  of  the  Wnding,  by  the 
pauper's  having  executed  the  indenture,  and  adoitlW- 
ledged  therein,  according  to  the  usual  form  df  such 
indentures,  that  he  of  bis  own  free  will  pnt  himseff 
apprenti<;e^  and  by  his  subsequent  acqtdescence  Ih  fAat 
had  been  doiie  by  serving  under  the  indenture;  fcr,  ff 
these  considerations  were  sufficient  to  preclude  all  en- 
quiry M  to  whether  the  binding  were  compulsory  of 
not,  the  statute  43  Eliz.  c.  2.,  which  was  passed  for  the 
protection  of  infiint  paupers  against  the  power  of  th« 
parish  officers,  woidd  be  eluded  by  the  very  twesUb 
Against  which  it  was  intended  to  provide.  A»dif  it 
were  competent  to  the  sessions  to  enquire  whether  the 

Mud^g 
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binding  was  of  the  pauper's  own  free-will|  it  wa^  also        ISId. 
competent  to  thenii  inasmuch  as  there  was  conflicting       — 

Hie  KiKG 

evidence  upon  that  point,  to  draw  their  conclusion  in         againtt 
the  manner  they  had  done.  «iifs  \jt 


Aftumnu 


lyOtffy,  contra,  was  stopped  by  the  Court,  after 
having  cited  ikwbeny  v.  &.  Mary's  {a)f  and  (jylheH 
V.  Fletcher  {jb\  in  support  of  his  position,  that  ati  infant 
may  bind  hitnself  apprentice,  even  without  consent 
df  par^ts,  because  it  is  for  his  benefit* 

Lord  lElixENBdliouGH  C  J.  This  indenture  must 
Be  codsiclered  clearly  as  for  the  infant's  benefit ;  ahd 
not  having  been  vacated,  it  must  be  considered  as 
binding;  so  as  to  confer  a  settlement  on  liim  by  reason 
of  his  service  under  it.  l^his  waM  not  the  JbindBng  ot  a 
parish  apprentice;  it  was  to  a  {Person  not  residing  in 
the  pairisk ;  and  all  ihat  the  paridi  officers  did  was  tlie 
advancing  of  40/.  as  the  premium.  As  to  any  Supposed 
controlling  influence  of  the  parish  officers,  I  do  not  see 
how  we  ton  enter  updn  that  subject,  nothing  oeing 
ilated  cc^cemihg  it  in  the  case.  The  ihflucnce,  how- 
ever, seems  to  have  been  that  of  the  mother;  the  parisii 
officers  make  the  advance,  and  the  pauper  executes  the 
indenture.  1  think  itie  binding  was  undoubtedly  lor 
ins  benefit,  and  therefore  valid. 

dAYLEY  J.  the  pauper  executed  the  deed  without 
olijeclioii,  and  there  was  not  any  compulsion  used 
at  that  time. 

Ordeif  of  sessions  quasbeib 

(o)  Fi^'M  p.  X.  154.  <t  {h)  CW.  Cwr.  179. 

S8 
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The  Kino  against  The  Inhabitants  of  the  Parish 
of  St.  Giles,  Cambhidge. 


JWiieS2d. 


Itt^Bctment  pRESENTMENT  for  not  repairing  a  highway  in 
SSlS^'r5^       ^^  P*"8*»  ®^  ^^'  ^^^^  Cambridge.     Plea,  that  the 

lS^*1Su?H;  inhabitanto  of  the  parish  of  Great  St.  Maty,  in  the  town 

&£iMt>^  otCambridge^  from  time  whereof,  &c  until  the  passing 

k^ZS!^  of  the  act  37  G.  8.  c.  179.  have  repaired,  and  been  used 

and  been  Vied  and  accustomed  to  repair,  and  during  all  that  time  of 

ior^Mdrfondof  right  ought  to  have  repaired,  and  but  for  the  passing 

fi^U  MtfAf  to 

htwe  r^Doirtd:  of  the  Said  act,  and  the  provisions  therein  made  re^ct- 
tbc  plM  ought  ing  the  repairs  of  the  said  part  of  the  said  king^s  com- 
coadSLtiiSolBu  i^on  highway  in  the  presentment  mentioned  to  be  in 
decay,  from  the  passing  of  the  said  act  hitherto  of  right 
ought  to  have  repaired,  and  still  of  right  ought  to  repair, 
the  said  part  of  the  said  highway,  when  and  as  often  as 
it  hath  been  or  may  be  necessary ;  and  that  by  the  said 
act,  intituled,  &&  it  was  (among  other  things)  enacted, 
that  the  said  part  of  the  said  highway  (setting  it  out) 
should,  from  and  after  the  passing  of  the  said  act,  be 
repaired  by  trustees  therein  mentioned ;  and  that  the 
inhabitants  of  Great  St.  Mary  should  be  exempted  from 
repairing  the  same,  in  consideration  of  iSOL  agreed  to 
be  contributed  by  them  towards  the  expence  of  making 
and  repairing  the  same ;  and  that  in  and  by  the  said 
act  it  was  further  declared,  that  the  sud  act,  and  all 
the  powers  thereby  given,  should  commence  and  take 
effect  the  day  the  same  should  receive  the  royal  assent 
and  should  continue  thencefortli  for  twenty-one  years 
next  Msuing,  and  thence  to  the  end  of  the  next  session 

of 
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of  parliament ;  and  that  the  said  act  is  in  full  force. 
Without  this,  that  the  inhabitants  of  the  said  parish  of 
S^  Giles  the  said  part  of  the  highway  ought  to  repair 
and  amendi  when  and  so.  often  as  should  be  necessary, 
as  by  the  said  presentment  is  above  supposed,  &c. 
Demurrer.    Joinder. 

This  case  was  argued  partly  in  the  last  term,  and 
again  on  this  day. 


1816. 

The  KivA 

agaifut  . 

The  Inhabii. 

•ntsof 

flsv  Giuub 


Mdnyatf  in  support  of  the  demurrer,  took  several 
exceptions  to  the  plea;  1st,  Because  the  highway,  lying 
wholly  without  the  parish  of  St»  Maryy  the  parish  is 
nevertheless  charged  with  the  repairs  by  prescription, 
without  shewing  any  consideration;  whereas  prescrip- 
tion imports  a  lawful  b^nning^  which,  where  there  is 
no  common  law  liability,  must  have  arisen  fi*om  some 
consideration;  so  that  the  defendants,  if  they  would 
plead  ih<U  another  ought  iorepair^  ought  to  shew  for 
what  cause;  as  ratione  tenune,  or  by  reason  of  inclosure ; 
though  it  is  otherwise  if  a  corporation  be  charged,  be- 
cause they  may  be  bound  without  consideration.  But 
this  is  the  first  instance  of  a  parish,  which  of  common 
right  ought  to  repair  all  the  highways  within  it,  attempt- 
ing to  shift  the  burden  upon  others,  without  shewing  in 
what  manner  they  became  bound  to  repair. 

2dly,  Supposing  the  plea  good  to  charge  the  parish 
of  5^.  Mary  in  the  first  instance,  the  act  of  parliament, 
which  has  exempted  this  parish  from  the  repair,  throws 
theburden  back  again  upon  the  defendants,  who  are  liable 
at  common  law  (a) :  which  burden  is  not  remove    »;  om 


(a)  Bex  V.  Shrffleld,  2  T.  R.  106. 
S3 


them 


^2  CAS^s  IV  T^iN^TY  Tf;BM 

)  §  1  ^.       tbfm  by  the  interposition  of  trustees  for  tl^e  |:f¥^  of  t^ 

-    ••        bighway,  becau^  tlje  tf as^ees  ure  pnly  \f\  ai(l,  pot  ia  U^ 
Tp^  Kpia 
a^roiiu/        of  tbe  parisb  (a)^  bqng  appqipt^  l^it  fqr  u  tef^^  and 

into  of       QQt  l^e^ig  compellable  \o  repair  beypod  tb^  iq^ans  in 

.rf  l^'^      ^^jr  )^an4s ;  and,  tberefpre,  (be  g^eral  turnpilu  act  (ft) 

contemplates  that  the  parish,  and  f^ot  tbp  tn^t^e^i  are 

ipdictf^ble ;  t)ut  if  the  frus^ps  were  indictj^UIei  yet  the  plea 

is  ill,  because  it  ought  to  have  shewn  ^ith  certi^nty,  ^y 

naming  the  trustees,  on  whom  the  burden  lay.  {c) 

Sd|y,  The  ploa  i^  inform^,  because  it  ainouQts  tQ  the 

gepera|  issup  \  for  upon  not  guilty  it  would  have  teen 

fM>inpe(ent  toproy^  (be  liability  of  the  (rufitees.  (d) 

^thly,  T!he  plea  oi^t  not  (p  h^iye  ^a^dnd^d  with  a 

travfur^  of  tl^ft  d^endan^'  liahUityr  {e) 

Gaseiee^  contrd^  as  (<>  the  last  objection,  contended^ 
|lfat  it*wy  i^e  invi^ble  practice  to  conclude  with  a 
like  traverse  to  the  present.  (/)  As  to  the  o^e^  objec- 
tion of  form,  he  argued,  that  oftentimes  matter  may  |)e 
plead^  specially,  though  it  may  be  given  in  evidence 
on  the  general  issue ;  as  in  conspiracy,  the  defendant 
may  plead  &  l^g&l  prosecution  (g) ;  in  assw^psit^  pay- 
ment {h) ;  in  debt,  a  release  (0  $  yet  all  these  may  be 
proved  on  the  general  issue:  and,  ther^oret  to  demur 
to  this  plea,  because  i(  amounts  to  the  general  issi|^ 
vfithout  more,  is  not  enough ;  for  it  is  in  the  discretion 
of  the  Court  whether  the  plea  shall  be  allowed  or  not. 

lb)  13  G.3.  C.84.  ff,  55. 
(e)  Satr,  Briiekirk,  11  JBaH,  S04. 

(rf)  Jl«f  ▼.  ^*  0^^e*4b  gawverSj^ivfB  »  P»W».  »9f(Ln$* 
(e)  JRichardton  t.  Mayor  <f  Orfordf  9  H*  BL  182* 
(/)  See  Croum  Ore,  AtnU,  ed.  1787.  40S.  404.     5  Burr,  8594i 
{g)  Cn.  Btix.  67 
(A)  I  8aik.  894. 

(•)  im. 

With 
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With  rcipfot  to  lb?  fii^t  oljectiw*  ho  admitted  the  IBie. 
dpotrine  of  JjndCtihe  (a),  that  a  t^artiQuIar  p^won  cauf  JTJT" 
not  b^  bound  by  pr^scriptioo,  viz.  that  bq  and  all  bi»       f^gawtf 

The  InluOiiti. 

ajiaeston  hava  repair^i  if  it  ba  nat  in  respect  of  tha       «qt»af 
tmvra  of  bis  ]md»  or  becauae  that  ha  hath  the  laud  ^"^ 

a4)W^:  ^^^^  ^  A  copporatioa^  And  tha  diatinction 
weim  fonndad  qd  this}  because  tha  a«t  of  tha  anmitor 
aamiQt  charge  tha  hair  without  profit]  but  a  aorpor^ 
atiopt  whioh  hath  a  lawful  baii^  may  be  chaigadi  that 
thay  and  their  predaoama*9  time  out  of  mind  have  re^ 
pairadt  lor  thepradacesBori  mi^  biud  their  suaoewma  i  aud 
i|8  in  jud^eut  of  law  a  aorporation  uaver  die%  if  it  ware 
«ver  bouud  to  rapair»  It  mui\t  w^  aoutinua  to  ba  so, 
Kowi  though  thera  is  «o  jiregfd^t  for  charging  tha  inha^ 
(jtantf  of  a  parish  with  tha  rapaira  of  a  highwf^  situate 
without  tha  pariah^  yet  thara  seems  as  good  reason  for 
ahargUig  them  in  a  ease  like  the  present  with  th^  amand*^ 
vent  of  a  hlghwayi  as  there  is  |hr  diargiiig  a  part  of  a 
pariah  lA  exclusion  pf  tha  parish  at  large  with  tho 
im^ndment  of  highways  vithin  it  i  both  are  alike  agaiust 
canunon  vight ;  yet  is  it  the  daily  practice  iu  pleadiug  to 
charge  the  iohabitaiuts  of  a  township  that  they  have 
immemorial^  repiured^  without  shawiug  any  consider^ 
ation  (6) ;  the  reason  of  which  may  be^  that  though  not 
actually  a  corporatioui  they  being  a  body  subsisting  by 
suGc^on,  may  have  been  deemed  a  juosi  corporation^ 
In  ifer  y%  Marion  (c)»  and  Bej;  v«  Great  Broi^kkm  (d}» 
it  was  not  doubted  that  an  indictment  agaiost  the  Inha* 

(a)  ]9  Hep.  S3.  1  ffatek,  P.  C.  c  76. 

(i)  lfa&  fMctdeeiatoaiitcffbel,  rignedh^  YmkiJ.  Mdby  CkambrtJ., 
^bto  al  the  bar,  were  n^e^nd  to.  A}^  Cro.  Cir,  J^bf^  iCH«  4  fTenim^ 
Head.  164.    And  Bat  v.  West  Riding  of  York,  5  Burr.  S594, 

(t)  AOrk  $19$^  (tf)  A  Bu99>k  S900. 

S  4  bitants 


St.  Gilm. 
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181 6.       bitanU  of  a  dra8i<m  of  a  parish,  ailing  that  they  bad 

immemorially  repairedi  would  be  sufficient.    And  if  a 

the  KiKo  . ,        .  .      .      1.    ,  .      1  i. 

againtt       Consideration  may  be  imphed  m  the  case  or  a  corpoi^ 

ants  of  ation,  which  is  sometimes  said  to  be  the  reason  why 
prescription  without  more  is  good  against  them,  why 
may  it  not  also  be  presumed  in  this  case  that  at  some 
period  before  time  of  memory  lands  were  granted  in 
trust  for  the  parish  of  &•  Mary^  in  respect  of  which  they 
are  bound  to  repair  ?  or  that  the  passage  over  this  land, 
bemg  more  beneficial  to  them  than  to  others,  they  took 
on  themselves  the  repair  of  the  highway,  in  consider- 
ation of  having  die  land  dedicated  to  this  purpose? 
As  to  the  remaining  objectioui  that  the  act  of  parliament, 
by  removing  the  burden  boaiSi*  Mary*s  parish,  throws  it 
back  upon  the  defendants,  it  is  observable  that  in  Bex  v. 
Sheffield  the  duty  of  repairing  was  originally  cast 
upon  the  parish  by  the  same  authority  which  em« 
powered  the  making  of  the  highway;  for  the  act  of 
parliament,  by  virtue  of  which  the  highway  was  made^ 
directed  that  the  highways  to  be  made  in  pursuance  of 
that  act,  shf^tdd  be  kighwm/s  to  all  intents  and  purposes^ 
and  'skould  be  repaired  as  such ;  and  at  the  same  time 
exempted  the  township  of  Sheffield^  which  would  other- 
wise have  been  liable  to  repair.  But  in  this  case  the 
road  is  an  ancient  road,  repairable,  as  far  as  appears, 
from  all  time  by  St.  Man^s  parish,  from  the  burden  of 
which  they  have  purchased  their  exemption  by  an  equi- 
valent agreed  to  be  paid  to  the  trustees;  it  would  be 
strange,  therefore^  if  under  this  agreement  the  act  should 
be  held  to  relieve  the  parish  of  St.  Mary  at  the  expcncc 
of  the  defendants,  who  are  strangers  to  the  agreement; 
tlie  intention  of  the  act  plainly  being  to  substitute  the 
trustees  for  the  parish  of  5^  JUofy. 

Lord 
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Lord  EiuUBNBOROUGH  C.  J.     Although  this  case  hat       1816. 
led  to  great  length  of  discussion^  I  confess  that  my  mind      <ih7Kma 
has  not  been  much  advanced  since  the  first  opening  of   .nJCjJjL^ 
the  argument    The  principle  of  law  I  take  to  be  clear,        ■»«•  of 
that  the  inhabitants  of  a  parish  are  liable  of  common 
right  to  repair  the  highways  lying  within  it,  unless  they 
can  shew  that  this  burden  is  cast  upon  some  other  per* 
sons,  under  an  obligation  equally  durable  with  that 
which  would  have  bound  the  parish,  which  obligation 
must  arise  in  respect  of  some  consideration  of  a  natur^ 
as  durable  as  the  burden  cast  upon'  them.     Now  in  the 
present  case  nothing  of  this  kind  appears ;  but  all  that 
is  alleged  is,  that  the  parish  of  St.  Mary  has  imme- 
morially  repaired.    This  I  hdld  to  be  insuflScient ;  and,  ' 

therefore^  the  defendants  having  failed  to  shew  any 
consideration  binding  upon  the  persons  whose  liability 
they  would  needs  substitute^  the  burden  mu&t  rest  with 
themselves.  I  do  not  go  into  the  question  touching  the 
effect  of  the  exemptiatt^  because  my  opinion  is  founded 
on  this,  that  nb  consideration  being  pointed  out  where- 
by  to  subject  the  inhabitants  of  the  parish  of  St*  Mary 
to  the  reparation  of  a  highway  lying  in  alieni  parochid^ 
the  law  will  not  cast  this  burden  upon  them.  To  hold 
otherwise  would,  I  think,  be  raising  a  doubt  as  to  the 
common  law  liability  of  parishes  to  amend  their  own 
highways.  It  appears  to  me  that  the  defendants  are 
liable,  inasmuch  as  they  have  not  shewn  any  others 
who  are. 

Bayl£Y  J. ,  I  am  entirely  of  the  same  opinion.  There 
is  not  any  case  which  looks  to  an  obligation  like  the 
present.     Particular  persons  cannot  be  charged  by  pre- 
scription 
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laia  Karlptipn  without  Rawing  »  ooniidenitiaii;  but  «  oor* 
^^jJI^"^^  liovntioi^  9qIq  pf  «ggr^ftto  wny  be  boqod  t^  fepwr  by 
^gwyi  n^aM  or  proicriptioiis  witliQut  mguro,  Hw^  I  fio4  n^ 
«it>  of  ppMidwation  fil^g^  i  Md  Mr>  Gaselee  wm  put  to 
gpmt  dlflloul^  Ux  4i9gge8tiAg  4^7,  It  WM  sofgestcd 
Uy  bin,  tbut  th^  land  pvti?  wliUJi  the  highway  \m 
might  QflgindUy  hav9  bo^a  d^onted  to  th^  p«bUci  ia 
qiiDsid^atioii  that  the  parish  of  <&,  Afj^^  who  wace 
obifAjf  ban^l^  ^y  it»  woiild  md^rtake  th?  Imrdea  «f 
IM  raparatioPt  Thla  ^rud^  m^  at  ^t  ai  plaoaihle; 
but  iipon  considemtim  I  think  that  this  camiQt  be; 
booaiute  the  inhabitants  of  a  parish  canno^  ai  if  (h^ 
ware  a  oorpf^catlpn,  bind  their  ^u^q^ssprs ;  if  they  (xmld, 
and  were  to  beeope  cm^  Uablfb  they  mmt  remam  ao 
foff  ever»  howavar  us^lm  tha  bigbway  n^ght  m  a^ 
agea  turn  mt  to  bet 

He«.ROTft  J.  (a)  I  am  of  the  sao^  opiqbnt  The  wlg 
groiwd  of  disth^ctiPA  that  qan  be  suggested  batween  this 
ease  and  the  ease  where  paBtl<;\dar  individuals  are  to  ))a 
ehaisedi  haa  beeq  suggested}  via*  that  inasmiwh  $^  a 
parish  is  epmposed  of  a  body  Qf  iphahitants  whidi  has 
amtin^anc^  by  succassion  in  like  manner  aa  a  ootp 
poralioils  a  parish  may  also  be  obarged  as  a  oorpor^ 
ation,  althougbs  like  it*  the  parish^  individual)yi  is  per- 
petually changing^  It  has  been  said  that  |t  might  have 
hem  for  the  opny^eqee  of  the  parish  of  £^,  Mary  thstt 
this  land  was  dedicated  to  the  public  for  the  purpose  of 
IK  highway;  and  that  in  consideration  of  this  boon.the 
parish  might  haye  taken  on  themselves  the  burden  of 

(a)  JUoH  J.  im  abwnf • 

iu 


IK  TH^  Fjiirf-8|»rH  YT^a  «f  SSQIiGE  IIL  My 

\p^  fep^^tiqih     Ppt  I  Jhiflkj  appn  i^fctipnj  tbrt  this       laifl. 

ppsapf^  ^ec^Wi9  ^  burdeq  ipigb(  thereby  b0  ionp^s^  oh 


n^Kim 


'Alt  lahabit- 

tbeqi  be;on4  t^e  bene^t  wl^ich  fjiey  w^re  |p  irooe{?e ;       anta  of 


Sr.  Gluts. 


fas  tbe;  w^^uld  bt^ve  to  repM?  tbe  highway  nqt  puly 
^r  thdi?  owp  use,  bMt  al^q  for  the  public,  This  plan 
Ib^  IS  improperly  plM^^;  fejf  tvbeq  tbe  bigbway  \m 
out  of  tb«  P^n^i  %  9on9ii}^r4iUP^  mMfllt  be  ^bewn.  I 
^j  qothing  ^  tq  tbe  %«  flf  pleirfiug  wb^e  tb^  hlgbr 
W*y  lips  witbin  ^  towRsbip  pp  diyinion  of  •  pariah» 
wbipb  U  chftrgfcl  witb  tbp  repairs-  (f«) 

Judgment  for  the  Crown. 


fl.AMSTKQif  ^nd  Another  qgamt  Bm^u        Ttuad^, 

June25lh. 

A  SSUMPSIT  on  a  policy  of  assurance  upon  iron  Pdkyoiigoodi 

on  board   the  ship  Ceres;   plea,    non  as^uiqpsit.  SJSbSTto 
At  the  trial  before  Lord  EOetiboraugh  C.'J.,  at  the  SIJiXa?*' 
LcmtUm  sittings  after  Hilan/i  term,   one  question  wasi  |^°s  ^"^^ 
wbetber  the  policy  required  a  new  stamp  on  account  3othifay,uid 
of  an  alteration  made  in  it  under  the  following  cir«  tui  the  9th  o;. 

lofer,  theMiur- 

cumstances :  »  ed,  on  itt  /u/y. 

The  policy  was  originally  at  and  from  Stoclcholm  to  ]|^!^  ui  x^. 

Swinemunde.    The  captain  took  charge  of  the  ship  at  ^^^^\|^ 

ordered  to  pro- 
ctit^tiptXoJttgA^^  n  thqr  W^  not  c^rtfoo  wl^^tl^ctc  tiie  epen^  |Qi|^t  Im  1  Swintmunde  or 
not.  end  that  the  passage  to  JTonigsberg  was  nearly  the  same,  but  rather  the  shortest  and 
lalbeu  9fkd  they  desired  the  Mcnt^'to  vnxm  the  ^patter  ^rith  the  undenri^lerB,*'  which  letter 
^  sgents  receiving  on  the  Isth  Jufyt  applied  to  the  underwriters  for  their  consent  to  alter 
Ai  P9!tt9r«  ^  l^inS  ^^  WO^  **  I^^niuigtbfrg  Of  ^emeP' u^  *^  SwMem¥fide,"  which  con- 
sent  was  obtained ;  and  the  ship  and  goods  were  afUrwards  lost  in  their  voyage  to  iTinMfi- 
htgf  HsMIt  aMtthisslt«rati9iididiiMraquir»aBtwstaiDi^beingwithfai55  6M.9.Cb68. 
f.  19.     ' 
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1816.       Stockholm^  and  she  suled  from  thence  for  Smnemunie 
tdth  a  cargo  of  iron,  on  the  14th  ik&y,  1813,  the  ship 

agtmat  beitig  then  in  good  condition :  stormy  weather  came  on, 
and  she  sprung  a  leak,  and  was  in  consequence  obliged 
to  .put  into  Wishf  on  the  30th.  There  her  cargo  was 
unloaded,  this  being  necessary  in  order  to  get  at  the 
leak,  and  she  was  surveyed  and  repaired.  Her  repairs 
were  not  finished  before  some  time  in  September^  on 
account  of  the  scarcity  of  hands,  they  being  employed 
in  military  service;  but  on  the  9th  October^  as  soon 
as  the  wind  was  favourable,  the  cargo  having  been  re- 
loaded, she  sailed  from  Wi^  for  Konigsberg^  having 
received  orders  to  that  effect  at  WiHy^  and  was  lost  in 
her  voyage  thither  in  a  storm.  While  the  ship  thus 
lay  at  Wishy^  on  the  1st  Jtdy^  the  plaintifis  wrote  from 
Stockholm  to  their  agents  in  London^  informing  them 
**  that  the  captain  had  received  orders  to  proceed  to 
Konigsberg  with  his  cargo,  after  haVing  finished  the 
repairs  of  his  vessel  at  Wisby^  as  they  were  not  certain 
how  things  went  on  in  Smnemunde^  whether  the  French 
might  be  there  or  not ;"  and  they  added,  ^*  that  the 
passage  to  Konigsberg  was  nearly  the  same,  but  rather 
the  shortest  and  safest  of  the  two,  of  which  they  desired 
the  agents  to  inform  the  underwriters,  and  arrange  the 
matter  with  them."  In  consequence  of  this  letter, 
which  was  received  by  the  agents  on  the  12th  of  Jufy^ 
the  underwriters,  the  defendant  being  one,  were  applied 
to  for  theii*  consent  to  alter  the  policy,  by  adding  **  to 
Konigsberg  or  Memel,**  to  which  the  underwriters  agree- 
ing, the  words  **  Konigsberg  or  MemeV^  were  inserted 
immediately  after  Swinemunde.  This  was  the  alteration, 
which  it  was  contended  required  a  new  stamp.  A 
verdict  was  found  for  the  plaintifis,  the  point  being 

reserved. 
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teaerred^     Accordingly,  the  Attomey*General  having,       ^??? 
obtained  a  rale  nisi  for  settbg  aside  the  verdict,  vuMwnoii 

Scarlett  and  Tindal,  who  shewed  cause,  referred  to 
Stat.  35  -G.  S.  c.  63.  s.  13.,  which  saves  the  necessity  of  a 
fresh  stamp  in  cases  where  an  alteration  in  the  policy 
is  made  ^<  before  notice  of  the  determination  of  the  risk 
originally  insured ;"   which,   according  to  Kermngton 
y.  IngUs{a\  means  such  a  determination  of  it  as  is 
occasioned  by  the  loss  or  safe  arrival  of  the  thing 
insured,  or  by  the  final  end  and  conclusion  of  the  voy- 
age; and  therefore,  in  that  case,  a  memorandum  written 
on  the  policy,  on  a  day  subsequent  to  the  time  originally, 
prescribed  for  the  ship^s  sailing,  extending  the  time  of 
■ailing^  was  held  not  to  require  a  new  stamp.     So  a 
policy  containing  a  warrant  that  the  ship  shall  sail  ou 
or  before  a  particular  day,  •  may  be  altered  pending  the 
risk,    by   a   memorandum    cancelling    the    warranty^ 
without  a  fresh  stamp ;   and  the  altering  of  the  mark 
on  goods  require  no  new  stamp  (a).      Now,  here^  the 
sttlject  matter  insured  continued  the  same^   and  th^ 
interest  the  same;  and  the  risk  originally  insured  not 
being  determined,  was  rather  diminished  by  going  to 
Konigtberg* 

The  Attatney^General  and  TadJjf^  contra,  insisted^ 
that  upon  the  tnie  construction  of  the  act^  which 
requires  that  the  alteration  shall  be  made  **  before 
notice  of  the  determination  of  the  risk ;"  and  consist- 
endy  with  the  authorities  cited  e  cantrif  the  alteration 
made  a  new  stamp  necessary;  for  here  the  risk  was 

(n)  6  Mad,  ^3. 

(»)  MidnUUe  V.  ShetkUHp  4  Caw^.  K.P»  C»  107,   Bubhhi  f.Mtm, 
Taunt.  169. 

deter* 
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i\\^.  dcfetitttni^  ^\jy  m^  fihal  Md  iLUCi  toUdhisioil  bf  flm 
^.  ^  voyage,"  trhicH  tdok  lilAc^J  wheh  it  #^  d^dri  <hrf 
the  vessel  could  not  proceed  to  Swinemunde^  the 
Utnihia  ad  qwm  of  f&6  of Igiiiftl  risk ;  flild  the  dlteMtita 
il^  not  itmde  tlDta  ilft^r  notice  of  the  detenhiftatioil ; 
86  th^t  the  tk^  kt  b&r  fkil4  in  thd  iifd  main  |)ditfU 
r^ilislte  tb  bring  it  mthiii  the  totii^g  cUitie  of"  the  Mt(, 
aiid  differs  in  botk  these  res|itets  froitt  KmH^i^ini 
f.  tngth.  There  is  no  authoritjr  ibif  holding  that  Ihfe 
plflce  of^  destination  lUay  be  altered  Vithout  detei'lhitiifig 
(be  risk.  The  time  may  be  extended,  add  yet  the 
fby^  retiiafn  the  ma^i  but  hbtr  eaii  it  be  tke  moi^  ii 
the  tenUihi  be  chtfilged  f 

Lbrd  ^L£Ni^oROt7dtt  G.3.  It  fec^Mii  td  me  tlat 
(hfe  ^fgtihient  tbt  the  DeTehdarit  has  cotiibdnded  a  (tiH- 
tetnpli&lfon  tb  detetiUine  the  toynge  With  the  &audi 
dtft^Mlti&tion  of  it.  The  a^sufed  h&d  a  putposH  of 
iAtktige  tAiiihg  ^±  jUstd  caU^i^  dhd  labile'  it  Wcis  ih  c6fi- 
tempbtioti  the  pro^^^al  w^  tndde  tb  the  nAdef i^fitef, 
flAd  d^sehted  tb  by  hiiti,  th&t  Kohigibti'g  ^bdld  be  tbe 
Mp'i  deStttlatioh.  It  the  hnderwtltef  hMd  not  assehtetf, 
the  fll(^Med  ntlglht  have  thrdi^h  the  rb^k  npoii  him  by 
going  to  Sxinemunde  :  instead  of  which,  the  ftp^ciltlbfl 
is  made  for  the  underwriter's  benefit.  The  act  says, 
^  iH  that  the  illtei^^tioii  b«  indde^  before  notice  of  the 
detetfhimlfibn  of  the  Hsdt.''  Thh  alteration  Was  mttde 
T^hile  tfiere  Was  only  ktk  Hitditioh  Ui  detehnlnd  Che 
risk. 

ABtotT  ii{^)    This  k  a  cMe  of  a  chafi^  6f  de^^ 
tination  made  with  the  assent  of  the  underwriter,  at  a 

(o)  BaykjfJ*  left  the  Court  daring  the  ai|(umciilb 

time 


titte  wbeb  ilw  ^k  Wtt  not  deteliuhied,  And  wBeri,  If      1^16. 
he  had  toot  MiMMted,  the  ttaaA  Might  hive  proceeded     BAJMrtok 
at  hk  riak. 

Per  Curiam^  Rule  disctiArgedl. 


The  Kim  ^^W  W.  Smi#h.  iM»iif*A»y, 

,  Jirntf  26th. 

UPON  an  infbnnatioli  in  nature  of  gtio  xmtncntd^  In  quo  wammto 
agailifll  the  defimibiity  for  eterciiing  the  iSkb  of  the  office  of 


May«f  of  CokhMert    the  deCbtidant  pkaded   (iVtfer  iiiJejdii^ 
ii«0)(a)i  that  by  iHtm  patent  (9tli  fip^mkn  1768»)  Jl^i^'^cer 


the  king  <9oiifttltuted  the  botoUgh  ii  firte  bctrougb^  and  ^^^^i' 
that  tlie  free  btirgesiea  skould  te  iiicorpoi^ted  bjr  the  ^f^^S^' . 
naaae  of  tbe  Mi^or  add  Onimionaltjr  of  tbeBoron^  of  ^^  °^^ 
CskAeatert  ind  that  there  shotfid  be  ctosen  out  bf  the  firoif  whether  be  wm 

meyor  defaetOf 

bttrg8iea%  one  majri^iv  1 1  aMertoen^  1 S  asai8tiait%and  1ft  is  put  m  Ime ; 

sod  eridence 

ooomioti  coudoil ;  and  that  jrearlyy  on  a  day  nunM,  the  wuheid admii- 
fiieo  bntgesse^  or  th^  mofor  part  of  them^  sboold  nomi"  thef  ^.  h^not 
Mte  two  of  the  aldermed  as  for  thfe  mayo^  nd  the  ^^"^j^"^. 
reridue  of  tbe  aldetmeh^  or  the  m^  pait,  aftet  thai  j^lf^^J^se 
nominatioiw  sbonid  eket  one  of  the  aldermen  id  Aomi*  doth,  an  m- 

fonnatioa  htT- 

natedf  to  be  tnay<tf,  wh<f  sbonid  be  s^oroiH  Attfae  Mi*  iog  been  filed 

against  him  for 

fihaelmoi  driy  foUowiilg,  befoit?  tbe  lait  mayor^  and  the  usnrping  the 
residue  of  the  aldennen»  t»idstdnt%  and  domrtid»  eodnbHf  sembie,  that  it  it 
iff  so  many  of  them  as  shonU  be  then'preftenfy  bf  ithom  ^  ^TfeSal^f ' 
tbe  last  mayor,  If  Kving,  to  be  one^  &c.>  and  the  pim  ^^"Z^ 
alleged^  that^  on  tbe  ohatterniajr,  }ii  thti  year'  18e9»  at  ^^^^l^. 
a<i  assemUy  held  for  tbe  purpose  of  felbeting  o  mayori  g^^^^^ 
the  free  bnrgetaes  duly  nominated  the  defeidant  and  of  the  electors, 

^  un]^  they  are 

ToL  iir  583.  ncMd. 
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ThmKofQ 


18i6<  W.  Phaiips^  then  being  two  of  the  aldermen^  to  the  ia-^ 
tent  that  the  then  mayor,  and  the  residue  of  the  alder- 
men, or  the  major  part,  should  elect  one ;  and  diat  they 
duly  elected  the  defendant  to  be  mayor  for  one  year, 
from  Michaelmas  next,  and  that  he  was  duly  sworn  in, 
before  Thoinas  Hedge^  the  last  mayor,  and  such  of  the 
residue  of  the  aldermen,  assistants,  and  common  council 
as  were  then  present,  and  was  admitted  into  the  office; 
and  that  after  his  election,  and  during  the  time  of  his 
supposed  usurpation,  there  was  not  any  other  perscm 
elected  and  duly  sworn  into  office,  8cc« 
'  Replication,  first,  that  the  then  mayor,  andthe  miyor 
part  of  the  residue  of  the  aldermen,  did  not  elect  the  de-^ 
fisndant  to  be  mayor  in  manner  and  form  as  pleaded; 
secondly,  that  the  defendant  did  not  take  his  corporal 
oaUi  acoordfaig  to  the  directions  in  the  said  letters  patent, 
m  manner  and  form  as  pleaded.  On  both  these»  issue  was 
joined.  Thirdly,  that  at  the  supposed  assembly,  and  at 
the  supposed  election  and  swearing  in  of  the  defendant^ 
one  Thomas  Hedge^  the  elder,  acted  and  presided  as 
mayor,  and  that  the  said  Thioma&  Hedge  the  elder  was 
not  then  mayor.  Rgoinder,  that  at  the  time,  and  on  the 
occasion  in  the  replication  last  mentioned,  the  said^Ao- 
mat  Hedge  was  mayor.  On  this,  issue  was  joined.  At 
the  trial,  before  tVood  Baron,  at  the  Ess^  Spring  assizes, 
161 5,  a  verdict  was  found  for  the  Crown,  subject  to  the 
opinion  of  the  Couit  on  the  following  case : 

The  defendant,  in  maintenance  of  tlie  two  first  isstieff, 
proved,  that  on  the  charter-day  (4  th  September,  1809) 
he,  together  with  JV^  PhiUip^  being  two  of  the  aldermen, 
were  nominated  by  the  free  burgesses,  as  in  the  plea  al- 
leged. He  also  proved,  by  oitrics  in  the  corporati<Hi 
books,  that  J7ioma$  Hedge  the  elder  acted  and  presided 
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ts  mayiHr  on  that  occauoiit  having  been  nominated^       1816. 
dectedf  and  sworn  into  that  office^    on  the  regular      x^eKura 
charter-day,  in  1 808 ;  that  at  the  defisndant's  election,  in       g>*^ 
1809,  there  were  present  besides  J'hamas  Hedge  senior, 
who  acted  and   presided   as  mayor,   five  other. per* 
sons,  acting  as  aldermen,  exclusive  of  PhSUps  and  the 
defendant;  and  that  four  other  persons,  entered  in  the 
corporation  books  as  thai  being  aldermen,  were  absent ; 
that  the  mayor,  and  the  five  persons  so  present  as  al- 
dermen (exclosive  of  the  two  nominees),  elected  the  de- 
fendant to  be  mayor  for  the  year  ensuing ;  and  that  after 
the  said  dection,  the  defendant  took  his  oath  of  office 
upon  the  Michaelmas  day  following,  before  the  said 
T%omas  Hedge  senior,  acting  as  mayor,  and  the  common 
council  at  the  moot-hall.  In  support  of  the  last  issuer  evi- 
dence was  tendered  on  the  part  of  the  prosecution,  to 
shew  that  T.  Hedge  senior  had  been  illegally  chosen 
mayor  at  the  election  in  1808;  and  in  answer  to  the 
evidence  on  the  two  first  issues,  in  order  to  impeach  the 
defendant's  election,  evidence  was  also  tendered,  that  two 
of  the  said  five  persons  present  as  aldermen  at  the  defaid- 
ant's  election,  of  the  iiBme»6{  AbeU  and  AtyMfVs,  had  been 
illegally  elected  and  sworn  in  as  aldermen,  and  had  been 
since  opsted  by  judgments  on  informations  of  quo  war- 
ranto against  them.    The  defendant's  counsel  objected 
to  the  admission  of  this  evidence,  as  well  as  of  that 
which  went  to  impeach  the  title  pf  Hedge  senior,  more 
especially  as  he  was  then  dead;  having  died,  as  it  was     • 
admitted,  on  the  4th  day  of  Jiifyf  1814;  but  it  was  also 
proved,  ^t  prior  to  his  death,  viz.  in  Tritdfy  term  in 
the  same  year,  an  information  of  quo  warranto^  for 
uiurping  the  office  of  mayor  in  ihe  year  1808,  and  at 
the  time  when  the  defendant's  election  took  plac^  had 
been  filed  against  him ;  the  issues  in  the  present  inform- 
Vol.  V.  T  ation 


8iitm^ 
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1616*       ation  being  jdned  and  ready  fcur  trial,  prior  to  and  at 
""~"       the  time  of  Skdg^%  death.    The  learned  Judge  ad- 
^otfur        mitted   the  evidence^  subject   to  the   ojunion  (h    the 
Court  as  to  its  admissibility.  It  was  then  proved,  with  re- 
spect to  the  election  of  ££?c^  senior,  that  on  the  charter- 
day,  1808,  one  ThomasHedge  jonior  being  then  magwr* 
iXr%^ senior,  and  W.PhUUptj  being  two  of  the  a^^lermen^ 
were  put  in  nomination  by  the  firee  bni^gesses,  and  that 
Hedge  senior  was  elected ;  the  aldermen  then  present 
(exclusive  of  the  nominees  and  the  mayor)  being  only 
four ;  one  other,  as  appeared  by  the  corporation  bodu^ 
being  dead  at  the  time,  and  other  four  bang  absent,  cme  of 
whom,  of  the  name  of  Beryamin  Smih^  had  never  in  any 
manner  taken  upon  himself  the  office  of  alderman,  nor 
done  any  corporate  act  from  his  dection  imtil  his  death, 
nor  had  he  taken  the  oath  of  office^  which,  by  the  charter, 
is  essential  to  the  completion  of  the  title  of  alderman. 
Hedge  senior,  sCfter  his  election,  took  the  oath  of  office^ 
before  the  then  mayor,  and  actdd  as  mayor  dnring  the 
ensuing  year.    With  respect  to  the  defendant's  electbn, 
it  was  proved  that  jl&eB  and  SmyihUSf  two  of  the  alder- 
meh  then  present,  had  been  themselVes  dected  in  the 
presence  of  a  less  number  of  one  of  the  classes  in  whom 
the  election  of  an  alderman  is  vested  by  the  charter, 
than  is  required  by  the  charter;  and  that  informations 
of  quo  warranto  had  been  filed  against  them  in  Easter 
term,    1813,   for  usurpation  of  their  offices  prior  to 
the  defendant's  election,  and  from  thence  contino^ly 
to  the  filing  bf  the- information's;   to  which  thqr  ap* 
peared,  and  confessed  the  usurpatbn,  and  disclaimed; 
and  thereupon  judgments  of  ouster  were  entered  against 
one  of  them  in  the  same. term,  and  against  the  other  in 
fJilary  term  following^ 

And 
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And  two  questions  were  now  made  upon  these  issues ;        1 8 1 G* 
first,  whether  evidence  was  admissible  to  shew  that  Hedge 
the  elder  had  not  been  legally  elected  mayor  at  the  election       ogabiu 

•  A    V      «       •  Smith* 

in  1808,  he  having  acted  as  mayor  defacto^  and  being 
dead  at  the  time  of  the  trial :  Secondly,  w})^ ther  evi- 
dence was  admissible  to  impeach  the  election  of  MeU 
or  Snuftkiesj  who  were  present,  and  acted  as  aldermen  at 
the  defendant's  election. 

Spankie^  for  the  crown,  argued  that  the  election  of 
Heig^  s^ori  in  1808,  was  void  upon  the  principle, 
that  where  a  corporate  act  is  to  be  done  by  a  definite 
body,  a  majority  of  that  body  must  be  present  and  con- 
cur in  the  act  {a) ;  whereas  a  majority  of  the  residue  of 
the  aldermen,  after  the  nomination  of  Hedge  senior,  and 
PAUlipSf  was  not  present,  four  only  being  present  of  nine, 
which  constitute  the  residue  of  the  integral   body  of 
aldermen  after  the  nomination.    And  he  further  argued 
that,  upon  these  pleadings,  the  legal  title  of  Hedge 
senior  as  mayor  was  put  in  issue,  and  therefore  evi- 
dence was  admissible  to  impeach  that  title.    Although 
'  Hedge  senior  acted  as  mayor  defacto^  it  is  to  be  observed, 
that  where  strangers  are  not  interested,  acts  done  by  an 
usurper,  or  a  mayor  defactOj  or  under  his  authority, 
«re  void.  For,  as  in  dvil  actions,  the  plaintiff  must  reco- 
ver on  his  own  title :  so  in  cases  of  information  in  nature 
oSquo  warrafUOf  for  usurpations  upon  the  rights  of  the 
crown,  the  defendant  must  at  once  shew  a  complete  title. 
If  he  fail  in  it,  or  in  the  chain  of  it,  judgment  must  be 
given  against  him.(&)     Therefore^  in  Bex  y.  Lide{c\ 
the  G>urt  strongly  inclined,    that  the  presence  of  a 

(a)  Rexyi.Bdinnger^  4  T.B*  Sia     Rexv.MUUr,  6  T.  JS.  268. 
(6)  Hex  T.  Leigh,  4BwT.214e,  47.  per  Y^etJ. 
(c)  2  Sir.  1090.     More  fully  reported  in  Andretn,  163,    See  p.  174. 
See  also  Pex  ^.Mnlden,  4  Jhtrr,  2135.  2140. 

T  2  mayor 
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1B46.       mayor  dejacio^  recently  prosecuted,  and  against  whom 

judgment  of  ouster  had  been  obtained,  would  not  be 

against        sufficient  to  authenticate  the  defendants  election.    So 

Smith. 

in  Jtex  V.  Hebden  (a),  the  defendant  made  title  to  the 
office  of  bailiff,  from  an  election  under  the  bailifihip  of 
Battif  and  Armstrongs  and  on  issue  joined,  whether 
these  were  bailiffs  or  not,  a  record  of  a  judgment  of 
ouster  against  them  was  read  in  evidence,  and  was  after- 
wards held  to  have  been  properly  admitted.  Yet  it 
appeared,  that  Batty  and  Armstrong  had  been  bailifi&  de 
jhcto*  The  like  evidence  was  admitted  in  Bjtx  v. 
Grimes  (£),  and  the  G>urt  gave  judgment  against  the 
defendant,  on  the  ground,  that  Leighj  who  had  presided 
at  his  election,  was  not  a  rightful  mayor.  Nor  does  the 
death  of  Hedge  senior,  in  this  case,  preclude  the  admis- 
sion of  evidence  to  impeach  his  title;  for  this  is  different 
from  Bex  v.  Spearing  (c),  where  the  party  died  in  the 
undisturbed  possession  of  his  franchise :  and,  besides, 
the  statute  S2  G.  S.  c.  58.,  which  passed  since  that  deci- 
sion,  fixes  the  time,  which,  before  then,  was  discretionary, 
within  which  titles  may  be  impeached. 

Upon  the  second  question,  he  contended,  that  the 
ailments  already  urged,  applied  in  an  equal  degree,  if 
not  dfottiori^  in  favor  of  the  admissibility  of  evidence  to 
impeach  th^  titles  of  AbeU  and  Smithies.  For  the  issue 
being,  whether  the  defendant  was  elected  by  the  major 
part  of  the  residue  of  the  aldermen,  what  could  be 
more  directly  in  point  than  to  shew  that  two  of  the  resi- 
due who  elected  him  were  not  aldermen  ?  In  Foot  v. 
Frame  {d\  it  was  not  doubted  that  the  title  of  the 

(a)  2  Sir.  1 109.     Andr.  3S8.  S.  C 

(6)  5  Burr,  2598.  S,  P.  Rex  t.  Smarl,  4  Burr,  2841,  Rex  ▼.  2iaUei, 
2  Barnard,  408.  Rex  v.  Uardtng,  cited  in  Rex  ^r,  Aytuistont  Cat,  temp* 
Hardw.  150. ;  and  in  Rex  r.  Lisle,  Andr,  I6d. 

\,c)  1  r.if.  4.  n.  •        («/)  Str,  625, 

aider- 
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aldermen  present  at  the  election  might  be  enquired        1816. 
into. 


Scarlett^  contra,  argued,  upon  the  first  questioUi  that 
the  title  dejure  of  Hedge  senior  to  be  mayor,  was  not  in 
question ;  the  issue  that  he  was  not  mayor  involving  only 
the  fact,  and  not  the  right.     And  in  answer  to  Bex  Vi 
Lidej  he  said,  the  issues  not  being  stated  in  the  report^ 
non  constat  that  the  title  of  the  mayor  de  jure  was  not 
the  very  question  upon  record ;  but,  taking  it  as  an  au- 
thority in  point,  it  amounts  to  no  more  than  the  strong  ' 
inclination  of  the  Court,  in  a  case  where  the  title  had 
been    recently  prosecuted,  and  where  a  judgment  of 
ouster  had  been  obtained ;  both  which  are  wanting  in 
the  present  case..    And  it  is  remarkable,  that  Aston  J. 
refers,  to  this  authority   as  to  the  inclination  of  the 
Court^  but  adds,  at  the  same  time,  that  he  would  give 
no  opinion  on  this  point,  (a)      The  issue,  then,  that 
Hedge  was  not  mayor,  importing  that  he  was  a  mere 
usurper,  without  any  color  of  tide,  is  well  met  by  shewing 
him  mayor  defactoy  and  cannot  be  answered  by  imput- 
ing to  him  merely  an  imperfection  of  title,  as  if  he  were 
the  party  litigant.     And,  supposing  his  title  liable  to  be 
impeached  in  this  collateral  proceeding,  yet  upon  this 
issue  the  evidence  was  inadmissible ;   for  if  it  had  been 
meant  to  go  beyond  a  denial  of  the  fact,  it  ought  to 
have  been  replied  specially,  that  although  Hedge  acted 
colorably  as  mayor,  yet  was  he  not  mayor  de  jure: 
which  would  have  given  notice  to  the  defendant  of  the 
pomt  intended  to  be  raised.     But,  if  any  thing  more 
w^re  wanting,  the  death  of  Hedge  would,  of  itself,  be 
sufi&cient  to  preclude  farther  enquiry.    For  it  is  a  well. 

(a)  Rex  V.  Maiden,  4  Burr.  2140. 

T  3  known 


Th«  KiH» 
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1816.       known  rule  in  practice,  that  a  man's  title  to  an  oflScey 
"7""       which  he  has  been  permitted  to  exercise  during  his  life^ 
agabut       shall  not  be  impeached  after  his  death,  so  as  to  a£fect 
Other  men's  rights.     And  the  reason  of  this  is  plain ; 
because^  if  livings  he  might  possess  both  knowledge  and 
means  to  protect  his  own  titles  which  by  hb  death  are 
lost :  the  loss  of  which,  peradventure,  might  operate  to 
the  prgudioe  of  other  men's  tides,  if  his  were  to  remain 
open  to  impeachment     Wherefore^  in  Bex  v.  Spear' 
ifig  (a),  Blackstone  J.  would  not  suffer  the  parties  to  go 
into  evidence  to  impeach   the    title  after  the  death 
of  the    person  firom  whom  it  was  derived      As  ke 
had,  in  fact,  been  mayor,  it  should  be  taken  that  he  had 
been  r^ularly  so..    But  if  it  were  material,  upon  the 
present  occasion,  to  go   into  the 'validity  of  Hedg^% 
litle,  it  might  be  contended  that  his  election  was  wdl 
made ;  for  the  charter,  in  prescribing  that  the  residue 
should  elect  after  the  nomination,  had  for  its  object, 
priqdpally,  to  point  out  the  time  when  the  election 
should  take  place ;  viz.  that  it  should  follow  the  nomi- 
nation ;  consequently,  it  would  be  a  forced  construction 
of  its  language  to  interpret  what  is  mandatory  only  in 
respect  of  time,  as  exclusive  of  particular^  persons,  whidi 
persons  it  would  have  been  easy  to  exclude  by  j^xpress 
words,  if  it  had  been  so  intended.    Now  it  appears  that 
there  were  present  at  Hedges  election,  besides  the  mayor 
tod  the  two  nominees,  €our  aldermen,  who  concurred 
in  his  election,  making  altogether  seven,  which  was  a 
majority  of  the  mayor  and  the  rest  of  the  aldermen. 

Upon  the  second  question,  he  submitted,  that  it  was 
not  competent,  upon  this  record,  to  go  into  evidence 
to  disqualify  particular  voters.  Such  a  course^  it  is  ob- 
vious, would  lead  to  interminable  enquiry,  for  it  cannot 

(a)  1  T.  n,  4. 

Stop 


IN  THE  Firar*sixxH  YfiAK  OP  GEORGE  III.  279 

stop  with  the  particular  voter»  but  muit  pervade  the       1816* 
titles  of  those  from  whom  he  derives  titles  and  so  on  iii  .  ^^^^^xva 
infinitum  s  which  would  be  pr^nant  of  the  most  serious       ^^ 
iooonvenience.     And   how  is  it  possible  Jbr  a  party 
without  notice^  tabefwepared  to  defend  the  title  of  every 
voter?     Therefore^   in  Sjymmers  v.  E^em{a)  it  was 
holden,  that  the  ri^ts  of  the  vot^v  to  their  corporate 
franchises  could  not  be  gone  into  on  the  trial  of  the 
rights  of  the  elected^  without  notfoe  on  the  record  or 
coUateralty;  Loid  Monoid C  J.  observing  «" This  is 
settled}  that  no  corporator  is  bound  bj  surprise  to  go 
into  the  or^gbal  qualificatfpn  of  any  corporator  in  pos- 
sessioni  who  voted  for  hioi  at  his  election}  especially 
without  notice.'' 

Lord  EuBNBOBOUGH  C*  J.  As  to  the  question^ 
whether  it  is  competent  to  impeadi^  upon  a  collateral 
issue  concerning  the  rights  of  the  elected^  the  title  of 
the  voter ;  if  the  case  had  turned  upon  it,  I  should  have 
desired  further  time  for  considerataon :  the  language  of 
Lord  Manffieldf  in  S^fmmers  v.  R^emf  is  certainly  very 
stroi^.  But  upon  the  competency  to  enquire  into  the 
validity  of  the  election  otHedge^  the  presiding  officer 
at  the  defendant's  election^  I  cannot  entertam  a  doubt. 
To  constitute  a  valid  election  of  mayor  under  this 
charter,  it  is  necessary  that  a  minority  of  the  aldermen, 
after  deducting  the  nominees,  taking  this  body  to  exist 
in  the  manner  constituted  by  the  charter,  should  be  con* 
vened  and  present;  instead  of  which,  independently  of 
the  mayor  and  the  two  nominees,  we  find  there  were  but 
four  present     Therefore,  without  going  further,  this 

(a)  8  Oowp.  489. 

T  4  seems 
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1816.       seons  to  me  to  oonstitnte  a  suffideni  objection  to  the 
defendant's  title. 

Baylet  J.  I  am  entirely  of  tlie  same  opimon.  I 
think  the  third  issue  raises  the  question,  whedier  Hedge 
was  a  lawful  mayor.  Tlie  issue  taken  is,  that  Htdge 
was  mayor,  which  cannot  be  satisfied  by  proving  him 
mayor  de  facto  s  but  raises  the  question  whether  he  was 
mayor  dejwre.  The  jury  were  not  predoded  from  exa- 
mining into  his  title;  and  if  so,  I  think  it  is  quite  dear 
that  he  was  not  a  lawful  mayor.  The  right  of  election  is 
in  the  mayor  and  residue  of  the  aldermen,  or  the  nuyor 
part  of  them.  I(  by  the  residue  of  the  aMermen,  is 
meant  that  the  nominees  are  to  be  indnded,  dien  a  snf- 
fident  number  was  present;  but  if  **  the  residue^  is 
esdusive  of  the  nominees,  the  nmnbcr  was  insuffident 
When  we  look  at  the  charter  and  the  instances  in  whidi 
this  word  <<  residue^'  occurs  in  it,  I  think  it  is  bq^ond  a 
doubt  that  it  is  to  be  understood  in  an  exclusive  senset 
The  diarter  says,  <<  the^cesidii^  or  the  major  part,  after 
the  nomination ;''  which  plainly  imports  an  exception  of 
those  persons  previously  nominated.  I  cannot  suppose 
that,  in  the  same  dause^  it  would  give  to  different  per* 
sons  the  ri^t  of  dectaon  in  case  of  death  and  en  an 
ordinary  election.  If  so^  there  is  an  end  of  the  ques- 
tion, for  there  were  not  five  preseqt* 

Abbott  J.  I  entirely  agree  with  my  lord  and  my 
Brother  BayUy  upon  this  issue.  It  is  not  necessary  to 
consider  the  others,  although  I  think  this  case  not  dis- 
tinguishable from  Summers  v.  Begenu 

HoLROlfD 
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H01.BOTD  J.    I  am  of  tbe  aame  oi^nion.    If  there       I8)& 

was  not  a  sufficient  number  of  persons  present,  there 

was  not  an  election ;  and  if  no  election,  then  Hedge  only        i««tR«i 

Smra* 
exercised  the  office^  and  was  never  in  by.  lawful  title. 

He  was  not,  therefore^  mayor  within  the  terms  of  this 

Judgment  for  the  Crown. 


^      Skirbow  c^aimt  Tago.  /      Ji^T^th. 

n^HE  defendant,  an  attorney,  had  neglected  to  raiew  An  attome  j 

his  certificate^  which  expired  in  December  last,  until  ub  privilege  bj 
Junes  and  having  been  arrested  in  the  interval,  and  com-  ^^blf  omi- 
pelled  to  give  a  bail-bond,  obtained  a  role  nisi  for  his  ^^^  ^S^ 
dischaige^  and  for  delivering  np  the  bail-bond  to  be  can-  ^JJ^J^^JJ^r 
cdkd,  on  the  ground  of  his  privUegeb  ><  ""'^l?  ^ 


Reader^  who  shewed  causey  otgected  on  stat  37  6.  S. 
u  90.  $•  30^  that  the  defendant  not  having  obtained  his 
certificate,  was  in  the  situation  of  an  attorney  who  had 
ceased  to  practise ;  and,  being  incapable  of  acting  as  an 
attorney,  was,  of  course^  deprived  of  his  privilege. 
And  he  cited  Brooke  v.  Bryant,  (a) 

Bspinassef  in  support  of  the  rule,  denied  that  the 
eflfect  of  the  defendant's  nq;lect  to  obtain  his  certificate 
was  to  suspend  hw  functions  of  attorney  during  the  in- 
terval, though  it  made  him  liable  to  a  penalty    An  at- 

(a)  7  r.  R*  25. 
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tomey  who  has  ne^ecfeed  to  renevr  his  oertificftle  may 
nerertheleas  sue  by  attachmeiit  of  privilege,  (a) 

Lord  Ellekbobodgh  C.  J.  The  statute  enacts  (i), 
that  every  person  admitted,  sworn,  and  enrolled  as  an 
attorney,  who  shall  n^lect  to  obtain  his  certificate 
thereof  Jar  the  space  cfont  whole  yeary  shall^^twi  ihaice-^ 
forth  be  incapable  of  practising  by  virtue  of  such  admis- 
sion, entry,  and  enrolment,  and  the  same  shall  yitMi 
thencejbrih  be  null  and  void*.  The  act,  therefore^  attadies 
the  incapacity,  and  prescribes  the  time :  ^^from  thence^ 
forih^  $bat  is,  if  he  n^ect  for  the  space  of  one  whole 
year*   I  cannot  alter  the  time  fixed  by  the  statute 


Per  Curiam,  Rule  absolute. 

(a)  PrioT  T.  Uo9rt9  tuUe,  2  foL  605.         (k)  $.  51. 


JfififSSth. 


'Dunn  and  Another  against  O'Keeffe. 
Error,  (a) 


In 


The  drawer  of 
a  bill  of  ex- 
change is  not 
discharged  by 
the  want  of  no- 
tice of  non^ac- 


the  bill  has 
piteed  into  the 
hands  of  a  6onil 
jSdeindoneefor 
▼alue,  who  had 
BO  knowledge 
oftfaediaho* 
noor. 


IpRROR  to  reverse  a  judgment  given  for  the  pbdn-' 
Uff,  Mary  CfKeeffe^  against  the  defendants!  J.  and 
71  Dumty  in  an  action  brought  in  the  Commcw  Pleas, 
in  which  the  plaintiff  dedared  that  the  defendants,  on 
the.l9th  Jun^,  1813,  Bi  London^  according  to  the  custom 
of  merchants,  m^e  their  bill  of  exchange,  bearing  dat6 
the  same  day,  directed  to  Messrs.  Bicketts^  Thome, 
George,  and  Co.,  and  thereby  required  them,  one  month 
after  date,  to  pay  to  the  order  of  J.  Sinclair  lOOOf.,  for 


(a)  See  6  Tauni,  305. 


value 
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value  I'ecdved ;  and  that  SmdatV}  afterwards,  and  before 
payment  of.  the  money  in  the  bill  mentioned,  or  of  any 
part,  to  wit|  on  the  same  day,  by  his  indorsement,  ap- 
pointed the  contents  of  the  bill  to  be  paid  to  the  plain- 
dfip  and  delivered  the  same,  so  indorsed,  to  the  plain- 
tiff; and  the  plaintiff  averred,  that  afterwards,  to  wit, 
on  the  ISth  Jvily  in  the  same  year,  the  bill  was  presented 
to  Messrs.  BicketU  for  acceptance,  and  that  they  refused 
to  accept ;  of  which  the  defendants,  afterwards,  to  wit, 
on  the  same  day,  had  notice.  By  reason  of  which,  ac- 
cording to  the  said  custom,  they  became  liable^  Sec. 

The  defendants  pleaded  non  assumpserunt ;  and  ftir- 
ther,  in  bar  of  the  action,  that  before  the  supposed  in- 
dorsement of  the  bill  to  the  plaintifl^  and  its  present- 
ment for  acceptance^  as  in  the  declaration  menticmed,  to 
wit,  on  the  20th  June^  at  London^  the  bill  was  presented 
by  Sinclair  to  Messrs.  BickeHs^  for  acceptance^  and  that 
they  refused  acceptance,  and  that  notice  of  such  refusal 
was  not  given  to  the  defendants.  The  plaintiff,  in  reply, 
protesting  that  the  plea  and  the  matters^thereof  were 
insufficient  to  bar  the  action,  traversed  that  before  the 
presentment  mentioned  in  the  dedaration,  the  bill  was 
presented  by  Sinclairy  and  refused  acceptance,  as  in  the 
plea  alleged. 

And,  at  the  trial,  the  jury  found  for  the  plaintifl^ 
upon  the  non  assumpsit;  and  upon  the  plea  they 
found  for  the  defendants,  q)ecially,  that  before  the 
presentment  mentioned  in  the  declaration,  the  bill  was 
presented  by  Sinclair  to  Messrs.  Bicketts  for  acceptance^ 
and  that  they  refused  to  accept  in  the  manner  stated  in 
the  plea ;  and  in  case  the  Court  should  {(ive  judgment 
for  the  plaintiff,  notwithstanding  the  finding  on  the 
plea,  the  jury  assessed  the  damages  ^  1087/*  After- 
wards 
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wards  judgment  was  entered  as  follows :  **  Therefore  it 
is  considered,  tliat  notwithstanding  the  verdict  in  form 
aforesaid,  found  for  the  defendants,  upon  die  issue 
joined  between  the  parties  upon  the  pica  of  the  defend- 
ants by  them  secondly  above  pleaded  in  bar,  the  plain- 
tiff recover  against  the  de^dants  her  damages  upon  tbe 
said  count,  by  the  jury  in  form  aforesaid  assessed,  &c" 

And  the  errors  assigned  upon  this  judgment  were, 
that  the  defendants'  plea  was  sufficient  to  bar  tbe  action, 
and,  therefore,  judgment  ought  to  have  been  given  for 
them,  upon  the  issue  and  verdict  thereon ;  and  tbe  com* 
mon  error  was  assigned  upon  the  judgment  given  for 
the  plaintiii^  upon  the  promise  in  the  said  count. 

And  the  point  now  insisted  on  for  the  plaintifls  in  error, 
was  this,  that  Sinclair  having,  by  his  laches,  in  omitting  to 
give  notice  of  the  non-acceptance  of  the  bill,  discharged 
them  from  their  liability,  could  not,  by  his  subsequent  in- 
dorsement to  the  defendant  in  error,  revive  that  liability. 

Which  point  was  maintained  by  Giffbrdj  for  the 
plaint]£b  in  error,  who  argued,  first,  upon  a  consider- 
ation of  the  mutual  engagements  between  the  drawer 
and  the  holder  of  a  bill  of  exchange.  The  drawer, 
be  said,  undertakes  that  the  drawee  shall  accept  the  bill, 
and  shall  also  pay  it  at  the  period  of  its  maturity: 
upon  failure  of  either  of  which  conditions,  the  drawer 
becomes  liable,  provided  he  has  due  notice.  The  holder, 
on  the  other  hand,  undertakes  for  due  diligence  in 
seeking  payment,  and  giving  notice  of  any  disappoint- 
ment which  may  happen  in  the  pursuit  of  it  It  is  in- 
deed optional  with  the  holder,  where  the  bill  is  payable 
after  date,  to  present  it  for  acceptance,  or  to  wait  until 
the  bill  arrives  at  maturity,  relying  in  the  interval  on 
the  credit  of  the  drawer,  and  present  it  at  once  for  pay- 
4  inent ; 
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ment ;  but  if  he  elect  the  former  course,  and  acceptance       1816. 


Ddmw 


is  refused,  he  is  as  much  bound  to  give  notice  of  this 
refusal,  as  he  would  be  to  give  notice  of  non-payment,        offtinst 
if  he  wait  till  the  bill  becomes  due,  and  payment  is  re- 
fasedk  (a)  The  reason  of  which  has  already,  in  part,  been* 
stated,  viz.  because,  immediately  on  failure  of  the  drawee 
to  accept,  the  drawer  or  indorser   becomes  liable  (&}; 
whence  it  follows,  that  the  drawer  ought  to  have  an  op* 
portunity,  forthwith,  of  withdrawing  his  ^ects  out  of 
the  hands  of  the  drawee.  Thus  the  mutual  engagemei^ts 
between  the  drawer  and  holder  of  a  bill  of  exchange 
requiring  notice,  the  law  has  adopted  the  rule,  and  dis- 
charges the  drawer  if  notice  be  not  given ;  and  it  would 
be  converting  the  rule  of  law  into  a  dead  letter,  if  the 
party  violating  it  may,  after  the  drawer  is  discharged, 
cure  his  own  default,  and  by  indorsing  over  the  bill,  re- 
vive the  drawer's  responsibility.     It  appears,  however, 
that  Lord  EUenborougA  thought  differently  of  the  rule 
of  law,  and  of  the  means  of  evading  it,  when  he  pro- 
nounced, that   *^  if  the  indorsers   be  once  discharged 
by  the  laches  of  the  holder  at  the  time,  in  not  giving 
due  notice  of  the  dishonour,  their  responsibility  can- 
not be  revived  by  the  shifting  of  the  bill  into  other 
hands.**  (c)     If  this  were  a  question  on  whom  the  hard- 
ship ought  to  fall,  it  might  be  enough  to  state,  that,  on 
the  one  hand,  the  drawers  are  concerned,  who  have  al- 
ready suffered  by  want  of  notice,  and  were  not  privy  to 
the  subsequent  indorsement ;  on  the  other,  the  indorsee, 
who  derives  her  title  immediately  by  indorsement,  from 

(a)  BUtardr.  Hir$t,  5  Burr.  S670.      GoodaUw.  DoOfy,  I  T.  B.  712L 
Botcow  ▼.  Hartly,  2  Cam;j6.  iST.  P.  C.  458. 
{b)  BaUin^aUiV,  Gloster,  3  Eastt  AS\, 
(c)  Boscow  ▼.  Hardy,  2  Camjtb.  iV,  P.  C  458.     12  East,  454. 

the 
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1816.       the  transgreedng  party,   (and  how  could  he  confer  a 
""  better  title  than  he  had  himself)  and  who^  by  taking  the 

agamM  bill  Unaccepted,  must  have  done  it  upon  the  faith  re-. 
posed  in  the  party  indorsing  it,  that  he  had  done  no  act 
to  discharge  the  security.  The  hardship,  therefore,  if 
there  be  any,  ought  to  fall  where  the  confidence  was 
misplaced,  and^  where  the  remedy  lies  immediately 
against  the  party  who  has  abused  it.  As  to  any  8iq>- 
posed  inconvenience  likely  to  result  from  the  adoption 
•  of  these  arguments,  it  may  be  doubtful  how  far  the  un- 
restrained  circulation  of  unaccepted  bills  ought  to  be 
placed  to  the  account  of  public  convenience,  if,  under 
that  term,  is  comprehended  a  due  regard  to  individual 
security.  But  however  this  may  be,  it  is  submitted,  in 
the  language  of  the  learned  Judge  who  dissented  in  the 
Common  Pleas,  **  That  as  the  law  limits  the  responsi- 
bility  of  parties  to  bills  of  exchange,'  by  certain  rules  for 
the  negociation  of  them,  those  rules  ought  not  to  be 
varied  by  the  introduction  of  new  and  unnecessary  dis- 
tinctions or  exceptions.'* 

Tindal^  contrd,  was  stopped  by  the  Court. 

Lord  Ellenborough  C.  J.  At  a  very  late  period, 
after  the  law-merchant,  as  it  regards  the  subject  of  bills 
<^  exchange,  had  obtained  for  many  centuries,  the  cases 
of  Btesard  v.  Hirsl  and  GooddU  v.  DoUey  were  decided. 
I  do  not  mean  to  insinuate  any  thing  against  the  autho- 
rity of  those  decisions.  They  establish  this,  that  if  the 
party  holding  a  bill  of  exchange,  receive  notice  of  i^ 
dishonour,  he  is  bound  to  communicate  this  to  the 
drawer.  But  it  has  not  yet  been  determined  that  the 
want  of  notice  operates  further  than  a  personal  dis- 
charge 
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duurge  of  the  drawer,  as  against  the  party  failing  to  give  1816. 
the  necessaiy  notice,  nor  that  an  innocent  indorsee  shall 
be  barred  of  his  action  by  any  latent  defect  in  the 
transfer,  or  concoction  of  the  bill,  except  in  the  two 
cases  of  the  bill  being  given  on  a  gaming  or  usurioas 
cona^eration.  The  inconvenience  of  a  more  extended 
doctrine  must  be  apparent ;  for,  suppose  the  holder  to 
be  the  eleventh  person  into  whose  hands  an  unaccepted 
bill  has  passed,  in  succession,  by  indorsement ;  the  bill 
arrives  at  maturity,  and  is  presented,  in  due  course,  for 
payment,  and  paymoit  is  refused,  and  notice  is  given 
to  the  drawer.  According  to  the  doctrine  of  to-day,  the 
bidder,  is  not  in  a  condition  to  maintain  his  action,  un- 
less he  can  steer  clear  of  any  vice  which  the  bill  may 
have  acquired,  by  having  been  tendered  for  acceptance 
by  some  one  of  the  num^ous  holders  through  whose 
hands  it  has  passed.  A  long  enquiry  must  be  instituted 
through  the  whole  series  of  indorsees,  in  order  to  ascer- 
tain if  any  previous  presentment  was  made,  and  in  what 
manner  it  was  dealt  with.  Would  it  be  possible  to  ccoi- 
doot  the  negociadon  of  bills  of  exchange  if  all  this  in- 
vestigation were  necessary  ?  What  means  has  the  holder 
of  gaining  this  information?  Must  it  be  obtained  by 
private  enquiry?  That,  as  it  seems  to  me^  would  tend 
to  cast,  about  bills  of  exchange,  a  precarious  charactei^, 
that  would  afiect  their  credit,  and,  perhaps,  totally  ex- 
dude  them  firom  circulation.  The  cases  of  Blesard  v. 
EBnt.  and  Goodall  v.  DoUetff  decided,  that  the  indorser 
should  be  discharged,  but  that  was  as  between  the  in- 
dorser and  the  party  guilty  of  laches,  which  the  plain- 
tiff, in  both  those  cases,  was.  It  may  be  material  to 
give  the  drawer  notice,  in  order  to  enable  him  to  with- 
draw bis  efiects.    This,  therefore,  may  form  a  sound 

excep- 
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estocption  as  against  the  party  guilty  of  laches,  but  it 
is  a  very  different  consideration,  whether  it  shall  vitiate 
the  bill  in  the  hands  of  an  innocent  indorsee,  like  the 
cases  of  usury  or  gaming.  It  is  argued,  that  the  drawer 
is  only  conditionally  liable,  if  the  bill  be  dishonoured  by 
non-acceptance  or  non-payment,  provided  he  has  notice. 
But  it  is  no  part  of  the  condition,  that  he  shall  be 
discharged  juaad  every  holder,  if  the  dishonour  be  not 
withii!!  the  knowledge  of  the  holder.  Such  a  podtion^ 
I  believe^  is  not  Liid  down  in  any  case^  and  would, 
as  it  seems  to  me,  be  carrying  the  doctrine  further  thain 
is  necessary  or  convenient,  involvinj^  perhaps,  the  ne- 
gociadon  of  bills  of  exchange  in  precarious  uncertain^^. 
The  drawer  who  issues  his  bill  into  the  world,  without 
procuring  its  acceptance^  is  not  without  some  degree 
of  blame.  He  issues  it  in  an  imperfect  state,  and  cannot 
justly  complain  of  the  neglect  of  any  indorsee  who  takes 
the  bill  in  this  statc^  being  cognizant  of  no  circuia* 
stances  to  vitiate  it,  and  looking  merely  at  the  names 
upon  it  Upon  the  whole,  it  appears  to  me^  that  no 
authority  has  pronounced  that  a  bill  of  exchange  shall 
be  a  void  security,  in  the  hands  of  an  innocent  indonee^ 
who  has  no  knowledge  that  the  bill  has  ever  heea  dis« 
honoured,  because  a  former  holder  has  omitted  to  {^ve 
notice  to  the  drawer  that  the  drawee  has  refused  accept-- 
ance;  and  that  such  a  doctrine  would  be  destructive  of 
the  very  policy  and  effect  of  this  species  of  instrument, 
by  rendering  its  credit  of  so  precarious  a  nature,  that 
no  person  would  be  found  willing  to  trust  to  it^  especi- 
ally if  a  number  of  names  were  indorsed  upon  it. 


Batley  J.    I  am  of  the  same  opinion.    Bills  of  es« 
change  being  n^godable  instruments,  a  difierent  rale 

applies 
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i^pKes  to  Aetn,  from  that  whidi  goyemn  t>rdinaTy  in^  .I81& 
BtnfUieBtet  86  that  an  indorsee^  bondjlde  and  for  a  " 
vahiable  consideTatioD,  may  possibly  staiid.in  a  better  <«"«( 
Bitnation  Iten' the.indorser*  Usury  and  gaming  form 
two  exceptions  to  this,  both  aflfecting  an  innocent  in* 
dorsce;  and  there  is  one  other^  where  the  indorsee 
cannot  lie  said' to  be  an  innocent  party,  that  is,  where 
he*  takes  a  bill  orer^ue,'  or  where  the  bill  bears  on  the 
&ce  of  it  the  mark  of  hating  been  dishonored,  as  If  it 
be  noted  for  non-acceptance.  In  all  other  cases,  al- 
thoi^  the  want  of  notice  may  be  a  good  defence^  as 
against  the  indorser,  it  aflbrds  none  as  against  an  in- 
nocent indorsee.  The  drawer  might  avbid  aU  difi« 
'coky,  by  drawing  the  bill  payaUe  to  hisown  older,  and 
procurmg  an  acceptance  bdfbre  issuing  it.  If  he  draw 
it  payable  to  a  thinl  person,  and  idsue  it  in  its  unac- 
cepted state,  the  imperfection  lies  at  his  door,  and  he 
nhist  take  the  consequence.  The  question  bang  whether 
the  loss  ishaQ  fall  on  him  or  upon  an  innocait  indorsee^  it 
seems'to  me,  that  the  law  casts  it  where  it  ought  .to  fidL 
It  is  argued,  that  there  is  no  hardship  in  casting  die 
loss  on  the  indorsee^  because  he  received  the  bill  on  the 
individual  credit  of  the  indorser;  but  that  argament,  1 
think,  is  not  supported  by  the  premises,  becituse  an'ih* 
'dorsce  takes  a  bill,  not  upon  the  credit  of  the  indoeser 
alohe^  but  of  all  the  names  which  BppOBx  dpon  the 

wn.  ... 

Abbott  J.  I  confess,  it  always  appeared  to  me  to 
be  an  anomaly,  that  the  holder  of  a  bill  of  exchange 
should  not  be  bound  to  present  it  for  acceptance^  and 
yet,  if  he  does  present  it,  and  acceptance  is  refosed»  that 
he  should  be  bound  to  pve  notice"  to  the  drawer,  under 

Vot,  V,  U  pain 
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1816.      9mn  of  hKnng  l^im  difcb^go4*    To  extend,  hir^vvery 
th«  doctrine  of  duteharge  tp  a  C»S9  like  th^  pr^^eo^ 

4#qoeQMa9  ^  it  would  almo«t  di»troy  the  ACfpciatioa  of 
inttniinmte  of  this  ontar^ ;  for  no  prudent  person  would 
take  %  bill  o^  exclmnget  if  it  w^re  to.be  8«];ject|  in  his 
liwdii,  0«U.suc)»  Utant  defept^,  as  die  present  .  I  lun 
ojf  opiuieoi  thereforib  th«t  we  ought  not  tx>  extend  thf 
doetrjpe  beyond  (be  wtboritiee  cited.         , 

.  HQhm%^  J-  X  am  of  the  «aiqe  iipiiu^y  iM  there 
oi^bt  to  be  jiidgmeat  &r  the^.  defendant  in  error.  This 
QenelillioHi  I  tfiink>  fi^Uowa  firom  some  of  the  principles 
luid  40^  m,  aigiuaent  oa  the  other  side^  I^^gree  mi 
Ibe  l^tioii  tbut  the  drawer  mndertakes  that  the  drawee 
sbaUaeeept  and  pay.  If  the  hold^  tender  the  bill  for 
eecep(aQee»  and  aqceptance  is  ;refua^  be  knows  that  the 
drawer  is  ther^y  de&ftted  in  his  expectation;  therefiar^ 
it  beoomea  bi»  duly  to  give.  Ao^ice  to  the  drnwer^  and  if 
jieneglefit  tbiit  he  is  guilty  of  ladies^  and  ougbt  to  soflfer 
fi>r  faia  negligence  rp^er  thun  the  drawer.  This  was 
Ihf/greimd  on  which  the  case  d  Blesari  ^^  Hirsi  \fm 
deteimnedt  Bat  such  is  not  the  present  case,  where  ^ 
bill^  in  its  unaccepted  state,  baspfused  into  the  handf  of  a 
boB&  fide  indorsee  to  wboni  no  laches  is  imputable. 
UpoD^  the  princiiple  already  h^d  dpwnt  tfoe  drawert  in 
such  a  case,  holds  out  to  the  indorsee  that  the  bill  will 
be  accepted  and  paid ;  and  if  this  fidls,  ought  he  not  to 
auftr  rather  than  the  indoraee  who  hath  no  knowledge 
whatever  that  the  bill  has  been  idiahonored  ?  The  case 
of  JBoiMV  V.  HarAf  differs  firom  thisp  because  there  the 
plfciqt^  took  up  the  biU  of  his  own  wron^  after  the 
boUer  by  bW  .Ifiches  bad  discharged  the  drawer  and 

prior 
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prior  iQdar«6r%  md  therefore  it  wa»  properly  hoUeoi  \BI64 
t))at  tbe  p^inUff  couM  not  rooover  agoinftt  a  prior 
Indorter*  Tbe  greater  part .  of  tbe.  learned  counsel^s  ^mnti 
i^rgimeot  would  apply  ^  tbe  oaee  of  a  ^en  biU5  wbere 
tbf  ^Q  has  indorsed  it  to  a  bool  fide  holder;  butni^iat 
says  tbe  Iffw  in  such  case?  Not  tbut  the  iodorBee  takes  the 
biU  on  the  iodividiial  credit  of  the  felon^  so  that  he  nnis( 
sl^aod  or  &U  by  the  felon's  title^  but  that  be  shell  recover 
on  his  own  title^  seeipg  that  he  might  take  the  bill  on 
tho  ciedit  of  all  the  names  which  appear  on  the  bill* 
Usury  luid  gaming  considerations  render  the  Ull  void  in 
ita  ori^nal  formation,  I  remember  the  case  in  Dougf 
Ias(a)^  where  the  Court  reluctantly  yielded  to  that 
doctrine.  This  is  npt  the  case  of  a  void  bill ;  the  in^ 
doraee  ii^  chargeable  with  no  nf^igencei  and  I,  there^ 
brcf  thinkt  that  tbe  drawer  is  stili  liable, 

Jodgtaent  affirmed^ 

(a)  See  Low  ▼.  Watter,  Doug.  73& 


YouKo  against  Rowi.  ^rSda^f, 

^^  June  28tb, 

ASSUMPSIT.     The    plamtiff  declares,  that  one  indecUring 

J.  Ac  on^  &C.,   according  to  the  custom  of  mer-  ^^J^of  ai^i 
chants,  &c,  made  his  bill  of  exchange,  &c.,  and  then  J^tod^ 
and  there  directed  it  to  the  defendant,  and  thereby    ^"'^^f'*' 
required  him.  two  months  after  date,  to  pay  to  his  (the  ^^^>  ^*^  "^ 

*  1^   .f  \  ceasary  to  aver 

said  t7.  M's}  order  3002.,  for  value  in  account,  and  then  »  presentment; 

at  the  place. 

and  there  delivered  the  same  to  the  defendant ;  which  said 

bill  of  exchange  the  defendant  afterwards,  to  wit,  on  the 

some  dav  and  y^r  aforesaid,  at,  &c.,  upon  sight  thereof^ 

V  2    '  accepted^ 
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againti 
Rowi, 


1616.  aeceptedj  according  to  the  said  custom  qfmerdtants^  pt^ 
able  at  Sir  John  Perring  and  Co.\  bankers^  London. 
And  the  plaintiff  avers,  that  J.  IL  indoned  the  bill  to 
him,  of  which  the  defendant  had  notice,  by  teason  of 
which  premises,  &c.,  the  defendant  then  and  there  be- 
came liable  to  pay  the  sum  of  money  specified  in  the  faille 
according  to  the  tenor  and  eflfect  of  the  said  bill  of  ex* 
change^  and  of  his  said  acceptance,  and  of  the  wA 
indorsement,  and  being  so  liable^  fltc. 
'  Demurrer,  assigning  for  cause,  that,  although  it  is 
^alleged  by  the  declaration  that  the  sdd  bill  was  accepted 
by  the  defendant,  and  made  payable  at  Sir  Jokn  Perring 
and  Co/s,  bankers,  London ;  yet  it  is  not  alleged,  nor 
can  it  be  collected  from  the  declaration,  that  Ae  said 
bill  was  ever  presented,  or  shewn  for  payment,  citber 
when  it  became  due  or  payable,  or  before^  ot  tinee^  at 
the  said  Sir  thkn  Perring  and  Co/s. 
Joinder. 

Gijffbrdf  in  support  of  the  demurr^,  cited  Sa$aidenom 
V.  Baa>es  (a),  and  put  the  case  of  an  acceptor  of  a  bill 
upon  the  same  footing  with  that  of  tlie  maker  of  a  pro- 
missory note ;  *  in  which  case  it  was  holden,  that  the 
note  must  be  presented  at  the  place  where  it  is  made 
payable;  and  the  reason  given  in  that  case  applies  as 
well  to  the  acceptance  of  a  bill  of  exchange^  viz.  because 
it  forms  part  of  the  contract*  How  can  the  G)urt, 
upon  demurrer,  pronounce  that  it  was  not  part  of  the 
contract,  when  the  declaration  alleges  that  the  defaid- 
ant  accepted  the  bill,  payable  at  a  particular  place? 
He  referred,  also,  to  Gammon  v.  SchmM  (i),  and  Bishop 
V.  Chitty.  {c) 


(a)  14  Eaai,  JOa  (6)  5  TcwU.  M4.     1  Mahh. 

.  (p)  2  5fr.  1195, 


Heft, 
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HoUf  contra,   referred  to^  passage   from  Pothier^         1816. 
'*  that  if  a  man  sccegt  a  bill,  payable  at  his  own  house,        ' 
It  18  not  a  conditional  acceptance,''  agahut 

Lord  ELLXMBOROuaH  C.  J.  This  demurrer  raises 
the'  qdestion  upon  which  we  haveafaready  pronounced 
our  jndgAient  {a\  and  upon  which  the  Court  of  Com- 
mon Pleas  diflSn:  from  this  Court.  Adhering  to  our 
former  dedsioti,  we  gire  judgment  for  the  plaintiff,  as 
there  will  be  an  opporConily  of  tidung  the  opinion  of  a 
ooturt  of  enor* 

Batlby  J.  It  may  be  worth  considering,  whether  ah 
acceptance^  payable  at  a  particular  place,  is  not  accord« 
iag  to  the  costbm  of  merchants,  for  the  oonveiiience  of 
the  parly  to  whom  the  acceptance  is  given.  If  this 
ihrows  on  the  holder  the  obligation  of  presentment  at 
the  particular  place,  the  want  of  such  presentment  will 
dbokarge  all  intermediate  parties,  there  will  be  an  end 
of  this  kind  of  aoeeptaiice*  * 

HoLVOirn  J.  referred  to  Smith  ▼•  De  la  Fontaine*  (b) 

Pet  Curiam^ 

Judgment  for  the  plaintiff,  (c) 

(a)  See  FtntiMi  v.  Gaundrjft  15  East,  459* 

{b)  BayUy  on  BiOs,  btf  Barna,  199.  n. 

(c)  Stt  8  Brod.  165.  >  where  this  judgmeDt  was  reversed  in  Dam*  Ihroc* 


us 
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j^sth  Richardson  against  Griffin*    (In  Error.) 

Counts  for  IjgRROR  to  revefie  m  judgmtet  gif«n  ftr  On^ 
for  money  (wid  against  Siekarfls9Hf    111  Ae  Ooidbioii   PliMb    ttt 

a^iLee  of  a  Lancaster^  in  an  action  in  whiok  Qrigk^  deda^dy  ■* 

joined  witiT^  assignee    of  one   JL  li%    a  banliTopt,  in  tndebitania 

^h^S^  assumpsit:  fivst»  ibr  monvy  bf  the  plaintiff  as  assigiiM 

^tM^'fuse,  ^  aforesaid,  before  that  time  lent  and  advaaoad  to  lil# 

and  upon  an  defendant  at  his  request;   secondly,  for  money  by  the 

account  stated  i         »  J^  J      J 

tnth  him,  plahitiff  as  assignae  at  afbresaidi  b4^biie  that  ttaM  patd, 

as  assiniees 

Held,  uponer-   laid  out  and  expended)  fo  and  for  the  use  of  tlie  defend* 

ror  after  Ter- 

diet,  that  these  AQ^  ^  his  request;  andy  in  the  third  and  fourth  coinit% 
wdi%ined!  ^^  money  by  the  defendant  bdbre  diat  time  had  and 
receivedi  to  and  for  the  use  of  the  plaintffi'aa  assignee  aa 
afopesaid ;  and  upon  an  account  stated  with  the  phufitiff 
as  assignee  as  afotesoidy  of  and  oonaenilng  dims  aami 
from  the  defendant  to  the  plastttiff  as  assignee^  befons 
that  time  due  and  owing.  The  defendant  pleaded  non 
assumpsit^  and  theie  was  a  vendiat  for  tha  plntiff  for 
372;.^ and  judgment  thereon.  And  the  error  assigned 
was  in  the  misjoinder  of  the  two  first  eqnate  widi  the 
two  last  counts  of  the  declaratioui  the  first  and  second 
being  such  as  Griffin  could  not  support  in  his  character 
of  assignee. 

Parke^  for  the  plaintiff  in  error,  argued  in  support  of 
this  objection ;  and  he  took  the  rule  to  be  this,  that  a 
plaintiff  in  one  action  cannot  prosecute  his  own  right 
and  another's;  and  therefore,  a  count  by  the  plaintiff  as 
administrator  cannot  be  joined  with  a  count  in  his  own 

right. 
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manfly  paid  by  (afrj^  In  hU  ifldhidiial  ebii»ust6f^  Cdlt-'    jg^^i^^Ztnt 
not  be  joined  wkh  totmu  in  hlii  obAraet^r  as  iuisign«d.       ^f^ ' 
Bat  &e  two  flrat  omniti  ftr»  nocbkij;  aict^  tkan  coimts 
utKm  OMM0  of  action,'  «oortting  to  Gfiffb^  ih  hit  ifi^ti^ 
dttd  difttactor  |  fori  issMpt  in  the  in8tan()e  m^ntloif^d  in 
atatnlo  49  G0h  3#  r.  laLi  £ff^  could  ttot^  in  his  cha-' 
ncter  of  anignoei  diepoM  of  the  baakropt^  proper^  by 
Imd  or  otherwise ;  and  the  merdy  d(»claring  that  h6  did 
so  88  assignee   will  not  alter  the  real  nature  ^  tli^ 
Goonts.    He  might  have  declared  upon  the  two  first 
oo«&t%  Htkhoai  nainidg  himself  MSignee(d);   and^  if 
8D^  th^  oanadt  be  Jdned  with  die  other  wmis  in  this 
dftcjemtiioiir  * 

Scarlett  and  LUtUdahf  eontW^  ei^ed  fhat  assignees 
of  a  banlcrupt  are  not  in  all  respects  lilce  executors, 
who  aet  strictly  as  representing  the  testator;  whereas 
a«igoees  talte  the  whole  property  of  the  bankrupt  As  ft 
is  assigned  lo  them,  and  are  for  the  time  the  redl 
owners  of  \L  Assignees  may  hare  troirer  as  for  their 
own  goods)  not  so  an  execntor.  An  executor  !s  not 
liaUe  to  coets^  therefore  there  is  good  reason  for 
keeping  cBstinct  causes  of  action,  which  do  not  stridfy 
bslong  to  him  as  eseotitor ;  but  no  such  reason  applies 
to  assignees.  Bendes,  the  rttle^  as  it  respects  exectiM^ 
doss  admit  the  .joining  a  coont  for  money  pAid  by  fhe 
pkdatiff  as  exeeiKor  with  one  for  moti^  paid  by  the 
\ksMm  {e)\  so  diSii  if  Gfrg^iii%ht  lawftiBy  as  assignelfr 

(a)  Basm  V.  Cook,  1  Sqlk-  10. 

(b)  Evans  v.  Month    Cowp.    569.    Bettt  v.  MUcheii,    10  Mod,  SI5. 

U  4  have 
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U1&       hare  leot  tins  monejr,  these  oowits  would,  aoootding  to: 
the  abore  authority,  be  well  jc^ed.    Now,  iimtOrgfiM 


«w«mst  might  so  lend  is  apparent  .from  the  statute  5  ChthH^ 
c.  SO.  «.  32.,  which  oopicywers  the  hankaropt'i  ciediton 
to  give  direotioos  as  to  the  manner,  andJbow,  aad  wkh 
whom,  and  where^  the  monies  arising  out  of  the  bsodc-* 
nqpf  8  estate  shall  be  paid  hi  and  remain,  and  ditectn 
the  astigncefl  to  ooojform  thereto.  So  that  the  assignee 
may  be  oompdled  as  such,  by  the  crediton*  direetienat 
to  lend. 

Parkef  in  reply,  observed,  that  any  loan  made  I7  the* 
assignees  undar  Che  powers  of  the  statote  6  Cteo*  2.,  most 
be  conridered  as  made  by  them  in  their  om  ri^it; 
for  the  statute  indemnifies  them  for  what  they  do  in 
pursuance  of  the  directions  of  the  eteditors« 

Lord  Ellsnboroogh  C.  J.  My  impression  durmg 
the  greater  part  of  the  argument  was,  that  these  connts 
could  not  be  joined ;  for  I  could  not  suggest  to  ray  mind 
any  case  in  which  the  assignee  of  a  banknqit  could 
become,  a  lender.  *  But,  upon  looking  at  the  6  Geo^im. 
c.dO.  x.a2.,  I  find  that  it  provides,  <<  that  the  mi^ 
part  in  value  of  the  bankrupt's  creditors  shall  direei  la 
what  manner,  how,  and.  with  whom,  and  where  the. 
monies  arising  out  of  the  bankrupt's  estate  shall  be  paid 
in  and  remain,  until  the  same  shall  be  divided  among 
the  creditors,  to  which  direction  every  such  assignee  is 
to.  conform,"  &C.  With  this  enactment  before  me^  I 
am  not  satisfied  that  an  assignee  may  not  faithfully,  and 
in  jus  character  of  assignee^  be  concerned  in  an  act  of 
lending.  For  instance,  suppose  a  lucrative  trade  going 
on,   whidi'  must  necessarily  be  stopped  unless  the 

creditors 
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creditors  *aadiorise  the  .aaiigiiee  •  fi>r^ a.  sfiort  time  to, 
make  aandTance  of  moi^,  \)y^  wmj  of  loaa  in  order  to, 
aeonre  its   condnoanoe;   J  am  .not  satisfied  that  ;an. 
assjgooe  might  not^   under  such  circwnstanoe^  apd^ 
with  sncb  sathority,  make,  a  loan ;  and  if  ^  he  might, 
undoubtedly  we  must  presume  after  verdict,  if  any  one . 
case  can  be  stated  in  which  a  loan  mij^t  lawfully  be. 
made,  :that  such  was  this  case.    Not  being  prepared  to 
say  that  a  loan  by  an  assignee  of  a  bankrupt  would,  in. 
every   instance,    be   a  ccmtrave^tion  of  his   duty  as 
assignee  I  cannot  pronounce  in &your  of  this  writof 
error. 


agatMt  "* 
GtxtwA 


'  Bayley  J*  I  agree  that  an  asiignee  of  a  bankrupt 
cannot  join  counts,  in  hb  own  right  with  othen  in  his 
right  as  assigpee.  In  Hancock  v.  Henfaoood{a),  it  was 
decided,  that  the  assignees  of  ^  a  bankrupt,'  and  also  of 
JBL  a  bankrupt^'  under  sqparate  commissions,  could  not 
recover,  in  the  same  action,  a  jdnt  debt  due  from  the 
dsGmdant  to  both  the  bankrupts,  and  also  separate 
debts  due  to  each;  which  shews  that  the  assignee 
cannot  recover,  in  the  same  action,  that  which  belongs 
to  the  bankrupt's  estate  and  that  whidi  belongs  to  htm 
in  another  right  But,  upon  the  statute^  I  thmk  a 
possible  case  may  be  suggested  in  which  it  would  be 
lawful  9>r  the  assignee  of  a  bankrupt  to  lend.  There 
may  also  be  a  case  in  which  the  assignee  may  pay 
money  for  a  third  person.  If  so^  these  counts  are 
well  joined. 


Abbott  J.    I  entirdy  agree  with  my  Brother  Af^ 
in  the  distinction  taken  by  him  as  to  joinder  in  action ; 


(a)  4  7.it.433« 


and 
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iSiS;      attd  llkftt  if  M  dUe  eonid  he  put  In  wUch  ttn  uigatt 


ftxcuARbsbll 
Cmitik. 


df  fl  batdcrupt  eodd,  in  bii^  dtmrftttef  of  ftMlg;nee,  (m- 
I^T  I^ly  itiAke  tt  loan,  ^s  dedatadoh  would  b^  bud.  But 
Qpcm  Ae  exteuftite  trcttiiof  ^e  stattite  ahreftdy  quoted, 
it  fffpessfn  td  me  a  e&de  may  be  suppoMl  in  wU eh  an 
assignee  might  properly  encrngb  make  a  lottn ;  and 
there  cannot  be  any  dotabt  that  he  might,  at  sndi 
assignee,  be  obUged  to  pay  as  well  as  to  aecosnt  I 
thbk,  therefere,  these  connts  are  wdl  joined. 

HotRotn  J.  In  the  first  eonnts  of  the  deckratfen, 
the  plaintiff  claims  in  the  character  of  assignee;  and  to 
such  claim  must  the  causes  of  action  be  limited.  Inde- 
pendendy  of  the  se^on  of  the  statute  i^erfed  tO|  alid 
ittiless  dint  section  authorise  a  loan,  I  sboi^  hate 
doubted  if  the  counts  were  well  j<rffted;  but,  upon  that 
sectloii^  I  thitik  that  the  assignees,  taistead  of  keephig 
the  money  di^nsel^es,  majfi  whh  the  authority  of  the 
<»«ditors,  lend  it  If,  then^  such  a  cause  of  action  nuiy 
accrue  to  thepkintiff  as  assignee,  we  must  hitend  that 
the  jury  gave  their  verdict  on  such  a  cause. 

Judgment  affirmed. 
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The  KCNfG   aguhst   1*16   Inhabltittts   of*    jjj^ft.    ' 

"^  Kinofal  made 

ship  of  Inskip-^kAnotriy  ta  PUUng   in,  Tjmi  uponoomiiiauit, 
ciMre  bjr  lli0- feUawiQg  ^ider :     <*  County  of  Lancas'  wifeofV.'A, 
/^  to  wit.  —  Complaint   haying    been   made  by  the  femi'he^b^ 
chnrchwardens  and  overseers  of  the  poor  of  the  town-  «»«to"jh«W«^ 

^  &c.»  ana  18  now 

ship  of  Inakip-mth-Samerhf  in  the  connty  of  Lancaster ^  ^n^h^ukrf 
unto  us  two  of  his  majesty's  justices,  &a  that  Margaret  ^  be  bom  a 
&fieiy  thewifeof  WiOiafn  Sifki^i^  aMddieriiiithearmyi  ji^gOie    ^ 
and  absent  from  her,  is  come  to  inhabit  in  the  said  tobeactnaUy 
township  oP  IkMp^'ViSth^&merhyf  not  having  gained^  %  ^SUSdm^  \ 
legal  aettkment  thei^  noV  prbdiieed  My  eeMlfieate  own-  |ho^'i|||^ 
iBghertobesettldd  elsewheres  4iid  that  she  U  iiotr  with  ^^^^^ff 
diUd,  which  is  likely  to  be  bom  n  bastavdi  and  that  her  ^^^^^^^ 
last  1^  sMtement  is  fai  die  low&shlp  of  PfUhig  hi  •b^    . 
the  said  eoiinty.    We»  the  said  josticeSi  updn  dae  prMf 
made  tiieteo^  and  likewise  upon  dge  eensi^ettltksn  had 
of  the  premises,  do  adjudge  the  said  JUL  &  to  be  actually 
chatf[eab!e  to  the  township  of  Jbukijh^Mk'SMerfyf  and 
di»  also  adjudge  her  last  legal  settlenient  to  be  111  JVHh^.** 
And  then  it  proceedad  to  order  her  remotal  iu  the  usual 
way.    The  session^  upon  appeal,  quashed  the  order  ibr 
iBSuffloienoy  of  fenn»  becauae  it  was  not  stated  in  the 
complaint,  thai  thepoiiper  mas  Become  wtualfy  ckatgetMef 
sulgeet  to  the  opinion  of  diis  Oouit  as  to  the  Talldity  of 
this  objection*    And  now,  the  case  being  called  on, 

The  Court,  without  hearing  any  argument,  vren  fit 
ofdnion,  that  the  order  of  yemord  was  suffiefent ;  ibr 

the 
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181««'  the  complaint  states  the  premites  from  whence  the  cod- 

,^^  duaion  necessarily  arose  nnder  the  act  of  parliament,  (a) 

flfMiif ,  that  the  pauper  warto  be  deemed -chargeable  and  the 

ana  of  justices  have  drawn  the  conclusion. 

IimiP-WRK- 
SOWZMT* 


Sctuieti  was  to  hli3^  iorgned  in  support  of  Ihe  order  of  '- 
sessions,  and  J.  WaUam  against  it. 

Order  of  sessions  quasbedL 

(a)  $5  Geo,S.  c.  101. 


^J;;^  The  Kmo  agcinst  Houghton. 

nwjastkMor    UaUGHTON  yfBBioiSaxX^l  as  governor  of  the  house 
jAuetTpooihKf%  of  correction  a(  Pr^i^ton,  in^the  county  of  ZiOfioasfory 

MMM^Md     for  TtCiising  to  reoeiteand  imprison  gm  Bichard  RrvUmf 
^i^^tx     ^ho  was  apprehended  in  the  borough  of  Uoerfool^  kx 


XfiXh^l^  P^^  hirceny,  and  couTtcted  of  that  dftnoe^  at  the 
T^"""^^  quarter  sessions,  hdden  in  and  for  the  said  boroo^ 
^i^cr.aB     and  adjudged  thereupon  by  the  said  Court,  to  be  Im* 


Tidtdbcfon      prisoned  in  the  house  of  corrMaon  for  three  months, . 

tlMniatllicbo-    '^ 

rough  ■wiioM    and  was  Committed  by  the  Said  CouTt  accordingly.  Upon 

of  pdiiltf*  J. 

cony.  not  guilty  pleaded  a  verdict  of  guilty  was  found,  before  < 

Le  Blanc  J.,  at  the  hakcuOer  spring  assiaes,  1816,  sub* 
ject  to  the  opinion  of  the  Court  upon  the  following 
caae,  with  liberty  (o  either  party,  by  leave  of  the  Cour^ 
to  turn  the  same  into  a  special  verdict 

Tliere  are  two  houses  of  correction  inand  for  the 
county  of  Lancaster^  one  at  P^<s^oa,  which  was  built - 
and  is  supported  by  a  rate  upon  the  county  of  Zancoi^, 
CBEchisive  of  the  hundred  of  Skifintlt  and  the  other  at 
Saffbrdp  vdiich  was  built  under  an  act  of  parliament 

passed 


*  ttfiy^ittOM* 
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paned  lor  the  ptarpOBe,  and'is  mipparted  bf-  a  tkie  upoin       *lili* 
^e  buoyed  of  Sdtfbrd  only.    The  boreilg^  of  lAver^  '_ 

jKMl  ie  a  town  corp<Mid;e  by  presoriptibii,.  And  hiA 
jvsttces  aafiigned  to  keep  thd  peace  in  and  for  the  bo» 
rough,  and  also  to  hear  and  detertiline  dhrera  felonies, 
trespasses,  and  other  misdemeanours  there  committed, 
and  general  courts  of  quarter  sessions  of  the  peace  have 
been  iromonoriaUy  held  within  the  borough,  at  which 
persons  charged  with  petit  larceny  and  misdemeanours 
have  been  tried.    A  court  for  the  trial  of  civil  actions, 
denominated  the  Mayor^s  Court,  has  also  been  immemo* 
rially  held  within  the  borough ;  and  there  has  been,  im- 
memorially,  a  gaol  within  the  borough,  for  the  confine* 
nent  of  debtors  under  mesne  process,  and  in  execution, 
from  the  mayor's  court,  and  also  for  the  confinement  of 
prisoners  committed  for  trial  by  the  justices  of  the  bo- 
rough, for  offences  done  within  the  same^  and  also  in 
execution  of  theb  sentences  after  trial  at  the  quarter 
sessions,  and  the  gaol  has  been  and  still  is  supported 
out  of  the  funds  of  the  corporation.    On  the  8th  Augim^ 
1815,  Bidutrd  Brtdon  was  apprehended  within  the  bo- 
rough, for  the  felony  mentioned  in  the  indictment,  com* 
mitted  by  him  within  the  borough,  and  was  tried  and 
convicted  of  the  same  felony  at  the  general  quarter 
sessions  holden  in  and  for  the  borough,  on  the  24th  of 
October  following,  and  by  the  judgment  of  the  Court 
was  sentenced  to  be  imprisoned    for  three  calendar 
months  in  the  house  of  correction  at  Preston.    He  was 
accordingly  conveyed,  under  a  warrant  made  by  the 
Court,  to  the  house  of  oorrecticm  at  Preston,  in  pursu- 
ance of  his  sentence ;  and  was  there^  with  the  warrant, 
tendered  to  the  defendant,  the  govei:nor,  wlio  rdhsed 
to  receive  him*     The  parish  of  Liverpool,  which' was 

formerly 
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aaninif 


tint  ^|ai  fi^igwf$iM  theiefTQoii  w4  imd^  f  puciitir^itMif 
kgr  «cl;  of  pi^rliaiiiMiW  p  t^e  y«i;C;l<»89f  P^7«  it^  pro- 
portkm  oi  tW  po9Dty**nt%  iindudiDft  ibecw  «  p«rtM« 
liiqplkabla  to  the  •uppcprt  9f  tb«  bouse  ef  opriectiDii  nt 
JhrnUm.     UnUi  tbe  j««r  1800.  t}ua  pn^rtioB  of  ih« 
couBtjF-rate  wm  p^  by  tho  treuiufer  of  tb^^rponilMdii 
of  jUv^fpoal.oiA  of  the  corportte  fuodsi  but  since  that 
time^  it  bus  been,  aod  is  iioiry  paid  by  the  churcbmuw 
4eDS  and  orerseen  of  the  poor  of  the  parisl^  out  of  the 
poor's-rat^'imder  au  act  of  purliamenl  piiiafd  12  Gm^  S* 
la  1809|  and  at  the  time  when  this  indidment  was 
preferradi  this  proportion  of  the  cocmty'-rate  amonnted 
to  about  80{»  per  annum ;  but  the  assessment  upon  the 
parish,  in  reqpect  of  the  rate^  is  now  eqoal  to  the  sum  of 
S200{^per  annum,  or  thereabouts;  and  the  proportion 
payaUe  by  the  parish  towards  the  matntwwmce  an4 
support  of-  the  house  of  correetion  at  Preston  for  the 
last  quarteri  was  SOQL  and  upwards.    The  inhabitante 
of  the  parish  contribute  to  the  county-rate  llirough  the 
medium  of  the  poor's  rat^  in  respect  of  their  property 
lying  witbin,  the  same;  and  the  corporalioa  and  itp 
tenants^  like  .other  individnalsy  also  contribute  to  the 
county-rate^  in  respect  of  its  corporate  estates  lying  a^ 
well  within  as  without  the  limits  of  the  parish.     The 
parish  and  borough  of  Idverpool  are  oo-extensiTe»    The 
justices  of  the  borough  have  not  an  exdusiTe  jurisdiction 
within  the  same;  nor  have  they  any  jurisdiction  without 
the  limits  of  the  borough  in  the  county  at  large,  unless 
such  jurisdiction  is  given  to  them  in  certain  cases  of 
acts  of  parliament,  if  any  such  there  be.     From  the 
year  1784  to  1792,  prisoners,  in  execution  of  their  sen- 
tence fer  petit  Jareeny  and  different  offences,    were 

occasion* 
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WWiwflly  ,wA  hy  the  ^W^  v^opi  of.  t)»e  borough  l^B^ 
to«^ Jiooae  of  coito^Uoa  at  fi'estpnp  s^  wre  ther^  -  ... 
received  by  the  governor  for  tbejdme  beuuc;  (^  firom  '  qjfoitif  ^ 
1 7P2  to  1 80p^  pruonecsy.  ia  »«G^^oQ  of  thfii  aenteiipes, 
weie  lent  by.  e»oh  court  of  .quarter  ^ewofia  held  for  .tha 
bprough  to  the  house  of  correction  at  JPreston,  aud  there 
received  by  the  governor ;  but  since  1809^  such  right  of 
commitment  by  the  quarter  sessions  has  been,  and  still  isy 
dispi^ted.  The  justices  for  the  coun^  pf  Imcast^^  since 
the  passing  of  tht  6  Gey?,  l.»  have  committed  prisoners, 
convioted  of  petit  larpeny  and  other  offices  at  the  several 
courts  of  quarter  sessions  of  the  said  county,  to  the  said 
boose  of  correction  at  JPreston^  in  execution  <of  their  sen- 
tei|oes«  About  the  year  1776  a  house  of  correction  was 
built  within  the  borough  oiLiverpody  by  and  at  the  ex- 
pence  of  the  said  parish,  the  corporation  coqtributing 
thereto  bOQl^  and  the  residue  of  the  expeuce  being  de* 
frayed  l^  the  said  parish  out  of  the  poor's  rate.  From  the 
time  of  its  erection,  until  1814,  this  house  was  used  as  a 
public  hpuse  of  correction  for  the  borough,  kc  the  ex- 
pence  of  supporting  it  was  defrayed  by  the  said  parish 
out  of  the  poor's  rate.  In  1814  the  parish  refused  and 
discoQtinned  to  support  it,  or  to  permit  it  to  be  any 
longer  used  as  a  house  of  correction,  and  the  building 
has  naver  been  since  used  as  such ;  but  has  been,  by  the 
parish,^  converted  into,  and  is  ^ow  used  as,  a  lunatic 
asylumi  for  the  parish  paupers.  Persons  charged  with 
petit  larceny  and  other  offences  within  the  said  borough, 
hav^  before  trial  at  the  borough  sessions,  been  commit- 
ted by  the  justices  of  the  said  borough  to  the  said  gaol 
within  the  borough  until  the  year  1812;  but  since  that 
time  a  considerable  number  have  been  committed  by  the 
justices  of  the  said  borough  to  the  said  house  of  correc- 
tion 
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iBiS*       tion  at  iV^i^M' for  trial  at  Ate  several  ooarts-or  quarter 

*" seMions  for  the  uid  oonnty,  and  there  recetred,  and  thit 

..  agimst . ;     right  of  comButment  is  not  diqmted. 

The  question  for  the  opinion  of  this  court  wasy  whe- 
ther the  court  of  quarter  aenions  of  the  borough  had 
authority  to  oonunit  Bruion  to  the  said  house  of  ^ooneo- 
tion  at  Preaofk 

Hiis  case  was  argued  by  Richardson  for  the  crown, 
and  by  J.  WUUams  foe  the  defendant.  The  argument,  on 
both  sides,  turned  mainly  upon  the  eflfect  of  the  foUoiring 
statutes,  yiz.  5  Anni  c.  6*  s.  2.  which  empowers  the  judge 
or  justices  before  whom  any  offender  is  convicted  of  a 
deigyable  larceny,  to  commit  to  the  house  of  correctiaii 
of  the  county,  for  not  less  than  six  months,  and  not  ex- 
oeeding  two  years;  6  G.  I.  c;  19.  s.  9.,  which  enables 
justices  of  the  peace,  at  their  discretion,  to  commit  ya- 
grants  and  other  criminals  to  the  house  of  correctien  ; 
15  6*  2.  c.  24.,  which  authorises  justices  of  lib^es 
and  towns  corporate^  whose  inhabitants  are  contributoty 
to  the  support  of  the  county  house  of  correction,  where 
any  person  liable  by  law  to  be  committed  to  the  House 
of  correction,  is  apprehended  within  the  liberty  or  town 
corporate^  to  commit  to  the  county  house  of  correction; 
and,  lastly,  5S  G.  3.  c.  I62.,  which  enacts,  <<  That  it 
shall  be  lawful  for  any  court  to  pass  upon  any  person, 
who  shall  be  convicted  before  such  court  of  felony^  with 
benefit  of  clergy,  or  of  any  grand  or  petit  larceny,  the 
sentence  of  imprisonment  to  hard  labour,  either  simply 
and  alone,  or  in  addition  to  any  other  sentence  which 
such  court  shall  be  authorised  by  law  to  pass ;  and  such 
person  shall,  thereupon,  be  imprisoned  and  kept  to  hard 
Ifibour  msuAplaee  andjormhime^  as sudi Coort  shall 

'  think 
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think  fit  to  direct^  not  exceeding  the  time  for  which  sach       1816. 
Gonrts  may  now  imprison  for  such  offences.''     Under       — — 

'  The  Kfwa 

these  statutes  it  was  contended  for  the  crown,  that  the        egamtt 


court  of  quarter  sessions  for  the  borough  o£  Liverpool 
had  authority  to  commit  Brutonio  the  house  of  correct 
tion  at  Preston  i  that  whatever  doubts  might  have 
existed  with  respect  to  this  authority  before  the  15  G.  2. 
were  entirdy  remov^  by  that  act,  and  by  the  still  more 
extaudve  statute  of  the  53  G.  3. ;  and  that  these  enact-* 
ment%  which  imparted  to  those  who  shared  the  burthea 
a  portion  of  the  benefit,  were  consonant  both  with 
reason  and  justice. 

On  the  other  hand,  it  was  argued,  that  the  authority 
eacercised  by  the  justices  in  this  case  was  not  well 
founded  upon  any  of  the  acts  cited ;  that  the  act  of 
Ann  was  neither  applicable  to  the  offence '  of  petit 
larceny  nor  to  a  period  of  imprisonment  for  three 
months;  that  of  Geo^l*  was  confined  to  vagrants  or 
offenders  of  lower  degree,  and  the  act  of  Qeo.  2.  related 
only  to  the  apprehension  and  commitment' of  offenders 
by  single  justices  before  trial ;  and  not  to  their  commit^ 
rocnt  in  execution  of  a  sentence  passed  by  the  justices 
sitting  in  quarto:  sessions.  And,  lastly,  tliat  the  53  G.  3« 
had  for  its:  object,  to  enable  the  Court  to  pass  sentence 
of  imprisonment  to  hard  labour  in  the  cases  specified.in 
the  act,  without  reference  to  the  house  of  correction,  of 
which  the  act  makes  no  mention,  which  it  is  impos-*. 
stble  that  it  should  have  omitted  to  do,  bad  its  object 
been  as  contended  for  contrd. 

Lord  EUi&NBO&oufit  C«  J.  Whut^ver  doubts  might 
have  pei^aded  tliis  question  previously  to  the  statutes 
15  Geo.  2.  and  ^  Geo.  8.,  I  think  oie  efiectually  re- 

VouVv  '  X  moved 


HOVOHMX- 
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1816*       sieved  hf  tbd .  pvoirigiong  ef  thoie  stetates.    The  ftrtt 


AaKiiM 


enaoHiieDt,  with  ftferaBee  to  this  subject^  It  tbat  of  the 
5ihotAttmc»e4S,%f  whkli  is  fidlowedbjrtke  06^.1. 
cw  19.^    relating  to  vagrant^    IB  Oio.  t«   0k  94«,    and 
5S6mS.  <r«l§9.     The  eonatdevallen  of  tliis  case  daet 
not  appear  to  me  to  embiaee  any  other  itaioles.    The 
5th  of  Aim.9  which  ^leaks  of  ^  the  jadge  o»  jastleeB 
before  whom  the  offender  shall  be  ivied  and  eentteted,'* 
most  be  understood  as  speaking  of  josdess  eacrsiiiiig 
tht»  fiinotbns  as  a  coart  at  qaarter  si|psk>ae^  hot  this 
statute  iqpplies  only  to  dergyaUe  larcenies^  and  p«e» 
scribes  the  period  of  imprisonment  i»  the  house  of 
odrrectiQii  to  not  less  than  six  months,  and  not  exceed- 
ing two  yean»    Thersfiir^  the  ii^MtisoameiU  adjudged 
in  the  present  case  would  not  hare  been  wstainabto  if 
it  stood  upon  that  statute;  because  it  is  ibr  a shoitsr 
period  than  aix  monthsi  and  ia  not  fer  a  elef||[fabl» 
larceny*    Both  these  difficulties,  howewr,  are  resioved 
by  the  statute  §3  GeiKS^  which  is  net  reslvMedto 
dergyaUe  fidonies,  nor  lo  any  precise  tiste^<rfimpsisaK 
ment ;   for,  besides  felonies  with  benefit  of  clei|gp^  |t 
compr^hoids  also  any  grand  or  petit  larceny^  eKtendin^ 
therefiire^  expressly  to  the  present  caso;   and  wkh 
regard  to  time^  it  empowers  the  Court  H^  pasa  upon 
any  person  coarioted  ai  these  offsnce^  the  seatenoe  of 
imprisonment  to  hard  labour   fi>r  such  time  aa  Ao 
Court  shall  think  fit,  net  exceedtng^  the  time  fiw  wlu^ 
such  court  might  then  imprisen  for  these  oflhncea^ 
which   plainly  authorises  en  imprisonment  for  theee 
months.     With  resp^t,  then,  to  the  authority  of  the 
justices  to  commt  to  the  cPWty  house  of  conectiiDD, 
which  is  tb^  only  isei]sei|}fng  olyfeGtion,  wemiMniferto 
the  itittttoUGM&s  Ibe  laogueffs  of  indiidL i^  i»  it 
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seein9  to  me,  as  krge  and  express  as  could  n^U  bav^  l6ii. 
been  expected,  if  it  had  been  intended  to  comprehatfd  •  .. 
all  manner  of  comi^ifiitments  by  l!he  justices.  FiYsf,  the  a^aimi' 
word  **  justices,''  occurring  in  the  ploral,  I  should  tif 
i  priori  that  it  ihtitiit  justices  in  the  ag^^aite ;  AM  is^ 
assenibled  in  sessions,  and  not  mei^ety  when  they  act 
ittdi^vMualij  as  justices.  But  the  act  doe#  not  stop' 
here ;  for  it  recites,  ^  that  doubts  had  arisen  toct&hirrg 
the  commitments  of  oflenders  by  justices  of  Ae  pesrce  of 
libelees  and  corporations,  to  the  houses  of  corfecti6n 
of  counties,  ridings,  or  divisions,  in  which  sudi  liberties 
a^  corporafdons  are  situate,  though  the  inhabitiM»  of 
sudi  Ubertie«r  and  corporatiotas  contribute  to*  the  sttp^cMrt 
of  such  houses  of  correction  f*  add  it  goes  oh  to  A^itW^' 
and  enact,  ^  ih^t  in  all  cases  wh^re  any  person  Kabl6 
by  law  to  be  committed  to  the  house  of  correction,  ihalt 
be  apprehended  within  any  liberty,  city,  or  tdwn'  cttiM 
,  porate,  whose  Inhabitants  are  contribiltory  to^  <he  sap^ 
port  of  the  house  of  correction  of  the  c6unty  in  w&fieh 
such'^fiberty,  ftc.  is  rituate,  if  shall  be  laWfiii  ibr  tber 
jostiees  of  the  peace  of  such  libefty^  fto.  to  d6Am{t 
siich-  person  to  such  house  of  correction.''  This  beingt 
a  dectaratbry  act,  did  away  the  doubts  which  it  redtiev 
as  being  unfounded ;  and  its  enactiiient  ptieteeeds*  opoft 
a  just  principle,  namely,  that  they  who  concributHe  t& 
the  burthen  ought  to  share  the  benefit;  and  it  appliM 
to  all  cases  where  the  offender  was  liable,  under  the 
itoi'  existing  law,  to  be  committed  to  the  house  of 
coi^ctioii.  I  am  aware  that  petit  kroeny  was  aotr 
then  one  of  thc^e  cases  ;  but  of  this  hereafterr  The 
argument,  iSiat  this  act  extends  only  to  justices  acciitp 
singly,  has  already  been  in  part  observed  upon;  aa# 
tbe  coadiidiag  brantsfa  of  the  clause^  that  **  the  persai^ 

X»  so 
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1816.  so  committed  shall  aii4  may  be  receivedi  dealt  with,  and 
^j^  jj^^^  kq>t  to  hard  labour,  and  be  sulgect  to  the  same  correctioa 
agpinu  and  ponishment,  to  all  intents  and  purposes,  as  if  com- 
mitted by  any  justice  or  justices  of  the  peace  of  the 
county,**  seems  to  me  to  fortify  the  observation ;  because 
it  speaks  of  a  commitment  which  is  to  be  for  correction 
and  punishment,  whether  made  by  any  justice  or  by 
justices.  And  here  we  are  aided  by  the  language  of  the 
5  Ann.9  *^  judge  or  justices,**  which  no  doubt  imports 
their  being  assembled  as  a  court.  Tlien  we  come  to 
53  Geo.  3.,  which  extends  this  power  of  commitment 
to  cases  of  petit  larceny ;  for  when  the  statute  enables 
the  Court  in  such  case  ^^  to  pass  a  saitence  of  impri* 
sonment  to  hard  labour,'*  it  does  in  effect  authorise  a 
commitment  to  the  house  of  correction,  althou^  the 
house  of  correction  be  not  named,  that  being  the  place 
peculiarly  appropriate  to  imprisonment  to  hard  labour. 
Combining  then,  the  eflfect  of  these  three  statutes,  I 
think  this  case  fidls  within  them ;  and  that  the  house  ci 
correction  for  the  county  is  made  subserviait  to  tho 
useofthe  contributory  inhabitants  of  liberties  or  coipor- 
ations,  such  as  the  town  of  Uverpool^  for  the  commit- 
ment of  persons  apprehended  within  their  limits,  either 
for  trial  or  after  trial.  Wherefore^  it  aj^iears  to  me  that 
the  keeper  of  this  house  of  correction  was  bound  to 
receive  the  person  thus  sent  to  him. 

Baylev  J.  I  am  of  the  same  opinion.  This  ofeider 
was  a  county  offender,  although  tried,  for  greater 
convenience,  .before  a  particular  jurisdiction;  still  his 
ofience  was  a  county  offence^  and  the  place  to  which  he 
was  sentenced  was  the  county  house  of  correction,  to 
theexpence  of  which  the  borough  aS  Zdverpool^  as  being 

part 
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jMurt  of  the  comity,  contributes;   and  therefore  it  wad       181 6. 
the  house  of  correction  for  that  boroughi  so  fiir  as  the  \_^ 

boroDirh  constitutes  a  part  of  the  county.    Looking  at        tigahm 
the  several  statutes  of  5  Ann.,  15  G.  2.,  and  53  G.  3. 
I  think  eyery  difficulty  is  removed.     It  is  argued,  that 
the  15  G.  2.  applies  only  to  the  commitment  of  persons 
before  trial,  and  that  it  does  not  include  the  justices  in 
quarter  sessions.    If  any  reason  could  be  suggested  why 
a  distinction  should  be  made  between  persons  committed 
before  and  after  trial,  we  might  be  led,  perhaps,  to  this 
oondusion ;  but  where  there  seems  to  be  no  reason,  and 
the  words  of  the  act  are  general,  applying  equally  to  both 
cases,  I  cannot  see  why  such  a  distinction  should  be 
made.    And  it  is  to  be  remembered,  that  this  act  is,  as 
my  Lord  has  observed,  a  declaratory  act ;   so  that  the 
power  of  the  justices  to  commit  to  the  county  house  of 
correction  where  the  borough  is  contributory  to  its  sup- 
port, must  be  taken  as  existing  prior  to  the  act,  and  to 
be '  confirmed  by  it.    Then  if  we  refer  to  the  53  6. 3. 
we  find  that  statute  applying  to  any  court,  and,  as  it    • 
seems  to  me^  to  houses  of  correction  as  well  as  other 
places.   For  the  observation  of  my  Lord,  that  although 
**  house  of  correction"  is  not  specified,  yet  it  must  have 
been  contemplated,  because  that  is  the  place  peculiarly 
appropriate  to  the  keeping  of  prisoners  to  hard  labour, 
seems  to  me  to  be  unanswerable. 

Abbott  J.  I  am  of  the  same  opinion.  The  im- 
prisonment to  hard  labour,  mentioned  in  the  53  G.  3. 
shews  that  the  house  of  correction  was  a  place  of 
imprisonment  contemplated  by  the  act.  I  agree 
that  the  words  <<  such  place  as  the  Court  shall  think 
fit,"    are  not  to  be  understood  without  any  quahfi- 

X  3  cation ; ' 
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■J.I  |M 


|8l6f  €«tk^;  biit  tbw^  tbf»7 mart  be  mtisiiwd  to  places  to 
If  j^cl^  tb»  iCourti  eilher  by  common  Uwi  or  by  Btatutfi^ 
Ipfd  Mlt^ic^entl^  authority  |o  loopume.  In  tlus  vieir  of 
the  p^»^  t|ie  queHion  i«»  whether  the  oovrt  of  quartar  woh 
^f^  ffft  tho  bonough  otLiperpaol  tioold  h^m  comtaiUtEd 
to  fba  bouse  pf  cQiT^ctioo  fi>r  tb^  coiinty,  U>  thd  Eupport 
of  wh^  the  fob^itaats  of  the  borough  were  contiiba- 
tpF/t  his&>r^  the  6S  Q.  8.  Now  it  is  a  general  princiirie^ 
^))ft  they  who  ooniribute  to  ^  bi^nh^  shall  partake  of 
^e  l^nefit^  Therefiire^  I  fthoul4  strongly  inoline  to 
f))4pk  that}  ^t  common  laW|  the  jufitioas  of  Lmrped 
jfB^ljfki  hftye  p9puait^  to  the  pouoty  house  of  corraalinOt 
{fslsf^  ^y  yfpv^  by  tb^ir  cl|arter»  expressly  restrained 
^  spme  p]||C9  of  imprlMHiiqeot  more  pecoliarly  Iheir  oirn. 
Pyt  ifha^Fer  4oubt  inigd^  have  eiualnd  #t  optmnno  k#f 
If  i^fim^^  hy  the  stat.  }(  G.  St  whi«h  was  passed  in 
pr^  te  givf^  vigour  to  the  prioriplp  abpve  mentipned. 
]Pt  r^fites  tb^  dpubM  had  arisen  touching  the  connnil- 
aaept  by  jnstic^  pf  liberties  tp  (be  bouses  of  eprrection 
qi  poupties,  if>c.  though  the  iiihabitapts  of  such  liberties 
ppp^ibutf4  to  the  sppport  of  hwHU  houses*  Therefore 
t^  gwtributiop  to  tbe  coupty  rates  is  the  pcineiple 
Hgpn  which  the  act  s^^s  ip  to  remove  ihese  doubts. 
An  fipt  fpupded  on  such  a  priociple,  surely  oii^t  to  re- 
f^ivf  #  lyge  and  liber^  coostruptiop,  whpreaa  the  oan- 
struction  contended  for  by  the  de^dant  is  narrow  and 
restrained.  The  word  *^  justices"  must,  I  think,  be 
IPfderplood  as  meaning  jus^ces  sitting  in  a  oo^rt  of 
sess^cns.  I  am  of  opinion,  therefor^  that  th^e  must  be 
jp4gn>^^  for  the  crown* 

{^of«i(PYD  X  having  formerly  been  engaged  as  cfipn- 
Ifj)  in  thp  fasfsi  d^Uned  givis^  any  opiniop. 

Judgment  for  the  Crown. 
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The  KiNd  against  Hou6hto»,  /"'^ISL 

nPHIS  was  ail  indktinent  againBt  the  some  defendant)  The  JufticMof 
as  in  the  last  caie^  for  refuiiiig  to  reoeite  ime  AA^  lAoe^^^^y^ 
LMsojf^  wbcH  as  the  indictment  allegedf  was  appre^  ^^it  to  tficT 
hcHded  within  the  borough  of  Liverpool,  and  there  duly  ^^^^^ 
cOBvicted,  before  two  justices  of  the  boroaghi  of  bdrtg  «>«n*3r  of  x«i- 

o  o    catteTf  apenon 

ft  rcMrae  and  vaffabond^  within  the  slat  17  G«  B«  €•  5^.  convicted  by 

^  ^  ^   them  under  the 

for  that  it  appeared  to  them  apon  oatbi  that  the  said  si  G.s.  c.143; 

(local  and  per- 

A,  £h  wa4  a  person  of  etil  fame  and  a  reputed  thiefi  and  lonai)  of  being 

D«t  able  to  give  ft  satlsfadtory  account  of  hiaasdf}  and  ^J^nd  idthi^ 

of  his  way  of  living,  and  also,  for  that  it  appeared  to  ^e  17G.^?^ 

Aem  upon  sHoh  oath^  that  Aerewas  just  ground  to  ^^' 

bdieve^  that  the  $aid  A.  L*}  at  the  time  ^  M$  ufgn^fm^ 

M^Hh  tDoi  in  the  port  and  harbmar  tf  Lieerpoell^  'Mhin  ike 

bero^ghi  mik  inieni  to  commit  f^^Uff  en  the  property  of 

his  BM^^sly's  sidiyects,  oontrary  (o  the  ferm  of  aa  acl(«)^ 

intitnledy    <^  An  act  for  the  improvement  of  the  port 

and  town  o{  Liverpool,  &g*  ;  and  the  said  A»  L»  was  eA^ 

judged  by  the  said  justices  to  be  therefore  committed  to 

the  house  of  oorreotion  at  Preston,  for  0ie  months  being 

a  less  time  than  until  the  next  general  quarter  sessions 

for  ^e  county,  and  was  conv^ed>  by  warrant  itf  die 

laid  jasUeesi  requiring  the  defendant  to  reteive  and 

keep  the  said  A*  L.  for  the  said  time»  of  which  emt^ 

rant,  the  drfendant  had  sight,  ftc.   And  the  hidictmtet 

also  allflged,  that  before  and  at  the  time  of  the  af^va* 

hension  and  conviction  of  the  «aid  A^  L^  and  fruna 

thence  hitherto^  the  inhabitants  of  the  borongh  of  Liver^ 

(a)  51  G«  3«  c%  147.  ^iHi  and  penonal.) 

X  4  ^pool 
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1816.       pod  were  and  are  contributory  to  the  maintenance  of 

"~r"       the  said  house  of  correction :  Plea,  not  iniilty. 

agauui  At  the.  trial*  before  Le  Blanc  J.,  at  the  last  Spring 

HpvQiiToy.  .  1.         i.        .,  •  .  1 

assizes,  there  was  a  verdict  of  guilty,  subject  to  tbe 

opinion  of  the  Court  upon '  a  case,  which  stated  the 
iacts  alleged  in  the  indictment,  and  was,  in  other  re- 
apects,  mutatis  mutandisj  similar  to  the  last  case.  And 
the  question  for  the  opinion  of  the  Court  was,  whether 
the  justices  of  the  borough  of  Liverpool  hsid  authority 
to  commit  to  the  house  of  correction  at  Preston^  a 
person  convicted  before  them,  by  virtue  of  the  Liverpool 
dock  act  (^1  G.  2.  c.  148.  local  and  personal)  of  being 
a  rogue  and  vagabond,  within  the  inWnt  and  meaning 
of  the  17  G.  2.  c.  5. 

The  argument  urged  by  J.  WUUams  against  the 
authority  of  the  justices,  was,  in  substance,  this ;  that 
the  dock  act  was  wholly  of  a  local  nature,  havmg 
for  its  object  local  purposes,  viz.,  the  improvement  and 
protection  of  the  commerce  and  property  of  the  in- 
habitants of  the  borough  of  Liverpool;  that  with  this 
object  the  act  creates  a  new  species  of  vagi-ancy  (a),  over 
which  the  local  magbtrate  alone  has  jurisdiction,  and 
for  which  the  ofl&nder  is  to  be  committed  to  the  common 
gaol  or  house  of  correction  of  the  borough  (&),  and  an 
appeal  lies  to  the  borough  sessions.  And  although,  for  of- 
fences within  the  17  G.  2.  c.  5.  (vagrant  act)  the  borough 
justices  may  commit  to  the  county  house  of  correction, 
and  thoug;h  the  dock  act  enacts  that  the  ofiender  shall 
be  deemed  a  rogue  and  vagabond,  within  the  intent 
and  meaning  of  the  )  7  G.  2.,  this  must  be  understood 
only  as  designating  the  particular  species  of  offisnce, 
not  as  enlarging  the  powers  of  the  local  magistrate 

(a)  f.  \\Z,  (h)  9.  137. 

to 
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to   commit*      In  addition  to  this  aifrument,  sereral  181  a 

^tanses  of  the  dock  act  (a)  were  cited  and  commented  fnloKnro 

on,  in  order  to  shew,  that  its  provisions  were  entirely  „«<««»"« 
local. 


On  the  other  side^  it  was  argued  by  Richardsany  that 
it  being  admitted  that  the  borough  justices  had  power 
to  commit  for  offences  within  the  17  G.  2.,  to  the 
county  house  of  correction,  it  followed,  that  90  soon  as 
this  offence  became,  by  force  of  the  dock  act,  an  offence 
within  the  meaning  of  the  17  G.  2.,  the  powers  given 
by  that  act  were  vested  in  the  borough  justices,  in  the 
same  manner  as  if  those  powers  had  been  incorporated 
into  the  dock  act. 

Lord  Elusnborouoh  C.  J.  Almost  every  provision 
in  the  dock  act  seems  to  be  local ;  the  enquiry,  the  ad- 
judication, the  appeal,  are  all  local ;  and  here  is  a  pro- 
vision  for  committing  the  offender  to  the  common  gaol 
or  house  of  correction  of  the  borough.  With  respect  to 
the  language  of  the  1 13th  section,  **  that  such  person 
shall  be  deemed  a  rogue  and  vagabond,  within  the  intent 
and  meaning  of  the  17  G.  2.,"  it  seems  to  me,  that  this 
IS  meant  only  as  it  regards  the  nature  of  the  offence  and 
its  punishment.  Not  only  the  appeal  lies  to  the  quarter 
sessions  of  the  borough,  but  whore  a  penalty  is  inflicted, 
it  is  also  given  to  the  Dock  Company.  ^The  inhabitants 
of  the  borough,  it  is  true,  are  contributory  to  the  sup- 
port of  the  county  house  of  corr^tion ;  but  I  see  no 
reason  why,  on  this  account,  where  the  offence  is  pecu- 
liarly and  exclusively  local,  the  power  of  commitment 
should  be  enlarged  beyond  the  district  affected  by  the 
commission  of  it. 

(o)  MS.  94,  103, 105,  n&,  159. 

Baylst 
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181&  Batlkt  J«    I  am  of  the  time  opinEon.    Hill  ntt 

wm  not  a  oonnty  oflEbiidery  lie  was  merely  a  baMigli 
effimder.  It  would  be  placiiig  the  borough  upon  b 
better  footing  than  the  county  ^  hurge,  if  the  local  m^ 
gistrate  had  authority  to  commit  to  the  county  house  of 
correctioDf  in  cases  where  the  oftnce  did  not  aftot  the 
county,  bat  only  the  boioogh. 

Abbott  J.  I  am  also  of  the  seme  opinion.  If  this 
oese  had  stood  scddy  upon  the  clause^  which  enacts  that 
tJie  offiwdar  shall  be  deemed  a  rogue  and  vagaboody 
*  wfihin  the  intent  and  meaning  of  the  IT  G.  S.,  the 
Itigument  would  have  bad  considerable  weight.  Bat, 
looking  to  the  other  provisions  of  the  dock  act^  irfuch 
are  of  a  limited  and  local  applicatioui  I  think  this  is  a 
case  of  vagrancy*  in  which  the  commitment  must  be  to 
the  htase  <if  correction  for  the  borough. 

Judgount  for  the  Deftndant 


Gboome  against    Forrester,  D.D.    and 
Another. 


MyitlU 


A  connctioii     HPRESPASS  for  assault  and  &lse  imprisonment  agkinst 

.^o^rtaL  the  defendants,  justices  of  the  peace  for  the  town 

u^^'^'^kLt  and  liberties  of  tVenlocA,  in  the  county  of  &top.     Plea, 

rf  fjiSS"*"  not  guilty.    At  the  trial  before  Hotrcyd  J.,  at  the  bst 

■gainst  Uie  Ut0 

overseer,  for  refusing  and  n^lecting  to  deliver  over  to  tfaem  •  certain  book  belonging  to 
the  parish  called  Tke  BoMtardy  Ledgtr,  convicting  him  of  the  said  oAnoe,  and  adjnd^sg 
that  he  should  be  committed  to  the  common  gaol,  to  be  safely  kept  until  k§  skould  hate 
yielded  up  all  and  every  the  books  concerning  kii  taU  oJUe  of  overseer  belonging  to  tke  pariskt 
was  held  void,  as  to  tbe  a4judicetioQ  respectins  the  imprisonment,  fat  ei^esi^  the  eaow 
eitending  beyond  what  was  previously  required  of  the  person  convicted ;  and  a  wamntof 
commitment  founded  oa  this  coavfetion,  and  directing  the  gwder  to  keep  hin  in  the  terns  ef 
the  sdjodication,  was  aho  holden  void  in  toto,  for  which  trespass  and  false  imprisonment 
would  lie  agmnst  the  justjigee«  although  the  conviction  had  not  been  qiiasbtd. 

Salop 
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S^uiiMh  ih0r9  vms  »  v^ict  for  the  pliuii^  da*       ISlfi. 


Grppwi 


mMgH  6U  viU»  Ubaity  |y>  tiie  deftodwUf  to  moTe  to  enter 

•  niMi^uit*    A  rule  msi  for  thii  purpose  bavinf  beea       a^^t^i^ 

obAiucd,  ^  £.  Jhuntoth  {Damcqf  wiih  him}  was  heard 

agiaofit  the  rule  on  a  former  day  ia  this  tenut  aod  Jir- 

1^  and  JPalUr  iti  support  of  it. 

»        Cidr.  uiOf  vuU* 


Lpisd  £MaiW>BOUQH  C«  J*  on  this  day  deUvered  the 
jqdgBMut  of  the  Court.  This  was  a  motion  to  set  aside 
a  verdict  agmnst  the  defendaotSf  justices  pf  the  peacp 
for  ih^  tow^  aqd  liberties  of  Wmlosic^  in  the  (xmnty  of 
SMop^  in  an  aotiw  fo^^  false  imprisonment^  and  to  enter 
%  namiut*  The  imprisonment  complained  of  was  the, 
eomimtaient  of  the  plaintiff  to  the  common  gaol  at 
Skrew^bury^  under  the  warrant  of  the  defendants  9a 
Viagiitratess  founded  upon  a  contiction  of  the  phiiutiff 
af  lata  overseer  of  the  parish  oiBrosd^  in  that  county; 
vbi^  ccmviction  was  had  before  the  defendants,  voder 
the  17  G.  2,  c  98.  against  the  pUinti£^  for  not  deli?er- 
ing  over  to  the  succeedmg  oyprseers  of  the  parish  4  cer- 
tain book  beloi^(ing  to  the  parish,  called  the  Bastartfy 
JjcdgeTf  in  breach  of  his  duty  under  that  statote,  which  r^ 
quired  him  to  deliver  over  all  such  sums  of  monqr,  good% 
chattelsi'aod  other  things,  as  should  be  in  his  hands,  to 
such  succeeding  overseers.  In  case  of  his  refusal  or 
ucgleot  so  to  do,  the  statute  (a)  authorizes  two  or  more 
justices  of  the  peace  to  commit  him  to  the  common  gaol, 
UQtU  h^  shall  have  paid  and  yielded  up  such  moni^ 
goods,  diattels,  and  other  things  in  his  hands.  The 
conviction,  as  far  lu  relates  to  the  withholding  of  the 
payticul(^r  boo)c  in  question,  the  offimcc  charged  in  the 

inform- 
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1816.       information,  is  correct   After  finding  him  gailty  thereof 

it  proceeds  to  adjudge  that  Thomas  Groome  (the  plaintiff 

A^tfijf  and  late  overseer)  for  his  offence  aforesaid,  (that  is,  in  not 
delivering  over  the  particular  book.  The  Badarify  Led^ 
ger^)  be  forthwith  committed  to  the  common  gaol  at 
Shremburyy  to  be  safely  kept,  **  until  he  shall  have 
yielded  up  all  and  every  the  booh  concerning  his  said 
office  of  overseer,  belonging  to  the  said  parish."  That  is 
the  adjudication ;  and  the  warrant  of  commitment  fol- 
low the  adjudication,  and  of  course  directed  the 
gaoler  to  keep  Groome  until  he  should  have  yielded  up 
all  and  every  the  books  concerning  his  office  of  over- 
seer; thereby  in  efiect  casting  upon  the  gaoler  the 
function  of  enquiring  and  determining,  what  were  ^  all 
and  every  the  books  concerning  the  office  of  overseer,'' 
upon  the  yielding  up  of  which  the  gaoler  was  to  dis- 
charge his  prisoner,  instead  of  requiring  the  gaoler  to 
detain  his  prisoner,  (as  it  should  have  done)  until  he 
should  have  yielded  up  the  particular  book  specified  and 
described  in  the  information,  and  for  the  non-delivery 
of  which  hewa^  convicted*  Such  a  commitment  was 
certainly  not  autiiorised  either  by  the  letter  or  &e  spirit 
of  the  act  of  parliament,  and  subjected  the  prisoner  to 
the  risk  of  an  imprisonment  for  an  indefinite  period,  viz. 
until  he  had  complied  with  a  condition  of  greater  extent 
than  was  imposed  by  the  act  of  parliament ;  and  where 
the  gaoler  who  should  have  to  detain  him  under  the 
warrant  had  no  adequate  means  of  judging  whether 
his  prisoner  should  have,  in  fact,  complied  with  the 
terms  of  such  condition,  and,  of  course,  whether  he 
was  entitled  to  his  discharge  or  not.  This,  it  will  be 
observed,  is  a  conviction  and  commitment  on  the  ground 
of  a  supposed  contumacy;  but  the  defendant  could  have 
been  guilty  of  no  contumacy  in  res^pect  of  the  non-deli- 

veiy 
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very  of  any  other  book  or  thing,  than  that  book  which        1816* 
alone  he  had  been  required  to  deliver,  viz.  Tke  Bas^       Gkoomk 
tardy  Ledger.     The  conviction  and  commitmenti  there-     Yoi^Etu 
fore,  in  respect  oF  a  suppos^  contumacy  to  any  greater 
extent  than  that  in  which  obedience  had  been  previously 
required  from  him,  must  of  course  be  unfounded.    Pre* 
vioosly  to  commitment  for  refusing  to  do  a  thing,  there 
must  have  been  a  charge  and  proof,  and  the  party  can- 
not be  committed  *<  until  he  does  something,"  which  is 
not  charged  and  proved  upon  him  that  he  has  previ- 
ously refused  to  do.    Assuming  that  the  warrant  is  in 
this  respect  illegal  and  void,  the  question  is,  whether  it 
be  therefore  void  in  totos   and  if  it  be,  whether  the 
defendants,  as  committing  magistratesy  are  liable  to  an 
action  of  trespass  and  false  imprisonment  for  having 
committed  the  plaintiff  thereupon.    And  that  it  is  void 
in  Mo  the  case  of  MUward  v.  Coffinj  2  Bl.  B.  1S91.  is 
an  authority ;  there  Gmdd  J.,  in  the  absence  of  De 
Qrejf  C.  J.,  said  **  It  is  fiiirly  and  candidly  conceded, 
that  if  one  of  the  rates  be  illegal,  the  whole  warrant  is 
bsd;  and  I  take  the  first  to  be  illegal,  for  assessing  the 
plabtiff  beyond  the  extent  of  his  occupation.    All  that 
idated  to  the  assessment  of  lands,  not  in  the  occupation 
of  the  pldntiff,   was  coram  nonjudket    the  justices 
therein  exceeded  their  jurisdiction,  and  their  determin* 
ation  is  a  nullity."    In  2d7fi5^.  52.  there  are  to  be 
found  several  good  rules  in  respect  to  commitments ;  the 
fifth  of  which  is,  <*  The  warrant,  or  mittimus,  containing 
A  lawful  causey  ought  to  have  a  lawful  conclusion,  viz. 
and  him  safely  to  keep  until  he  be  delivered  by  law,  &c» 
^  not  until  the  party  committing  doth  farther  order." 
Likewise,  in  2d  Jmf.  591.  there  is  a  farther  rule;  <<Now 
«9  tile  wiuinm  must  contain  the  cause,  ao  the  condpaion 

must 
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18Id.       mort  be  according  to  Ijtw,  ▼ix.thcprkontrflaieljtokeepy 
until  be  be  deliyered  by  due  order  of  law,  and  not  ufitii  be 

Groomi: 

againti  that  made  it  diall  giye  other  order,  or  tlie  like."  The 
case  of  Tke  Mtg/ar  and  Churckwardens  of  NorthtmfUmj 
Oorik.  1S2.,  is  a  leadhig  ease^  upon  tke  {ireper  form  of 
condusion  of  a  cominitBienty  mCil  a  parti«sidar  act 
should  be  done  by  Ae  |Nuty  comwiCied.  That  erne 
was  thoflb  The  mayor  &t  Narihampton  commined  the 
churchwardens  far  refosiiig  to  aceoufit  before  bin,  and 
the  warrant  of  eommitment  oondnded  in  the  coomion 
fom^  (vis.)  ^  until  tb^  be  duly  i&charged  aoeording  to 
law  f*  and  all  this  appearing  upon  dw  return  to  a  habeas 
corpOf  the  Court  Jield  the  commitment  void,  becaafls 
the  warrant  ought  to  have  been  thus  conclmkd,  frtib) 
there  to  rsmuin  until  be  riiatt  account,  as  tlie  statnte 
43  MUm.  c.  %  doth  appoiBt  And  the  dSfifamee  is, 
where  a  man  Is  committed  as  a  criminal^  and  where  only 
for  centunui^  (as  in  this  case,)  in  refusing  to  do  a  thiog 
vequired^  &c ;  forin  the  first  case,  the  oommitmenlaMnt 
be  untili  discharged  according  to  law ;  but  in  the  lattiT, 
*  nntilf  he  comply  and  perform  the  thing  required ;  for  in 

that  case  he  dudl  not  lie  till  a  se8sion%  but  shdl  be  dis* 
ehatiged  upon;  the  perfonnance  of  his  duty.  Wherefore 
the  diurehwardens  were  discharged  by  rule  of  Courts 
jBrac^» case  Wan  authority  to  the  sataie  dfect;  it  is  re- 
ported, in  5 Hbtf.  30S.,  1  SaUc.  M8.,  1  Ld^  Baym.  99.; 
also  in  the  maif;in  of  Carikew^  158.,  from  which  I  cite 
it.  One  Br4i^  was  committed  by  commissionera  of  the 
statute  of  bankrupts^  for  refosing  to  answer ;  and  they 
eottcloded  their  warrant,  that  he  be  eommiftted  to  piiaoB» 
there  to  remain,.  *<  until  he  conform  himself  to  onr 
authority,  and  be  thence  delivered  by  dOe  ooune  of  law;'' 
and  upon  the  se^uni  of  a  habeas  norpu^*  he  was  di«« 

chargedi 
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fimigBif  beeanse  tkis  eoodusicn  was  not  psfsiiant  to  tha       1816. 
statute  of  banknqats ;  and  the  mmyor  of  Nortkamp^m^s       _ 
case  was  cited  fair  an  authority*    In  Lord  Ba^monffs 
report^  it  is  laid  down,  that  if  he  had  been  committed 
^*  until  he  should  cosferm  to  their  aatbority,  in  the 
i^edal  matter,  it  had  been  good.    And  of  that  ophmiB 
was  Lord  Hot;  and  he  said^  that  the  word  «<  sabmit^' 
(iriiich  is  the  word  in  the  statute  and  not  *^  conSanBT) 
does  not  mctti  an  act  of  humble  sabmission,  but  only 
tomakeanswer  to  the  question. proposed."   In  Salkel^i 
report,  the  Court  hdd  the  word  conferm,  instead  of  the 
wovd  saluBitv  to  be  weU  enoi^,  beeaose  it  waa  of  the 
ssme  sense ;  but  because  the  eommissionecs  had  other  an-* 
thorities  besides  that  of  examining,  and  it  did  not  appear 
but  that  it  mig^  require  &  sabmissian  to  them  in  otbet 
reelects,  asid  tait  that  all  powers  given  in  restraint  of 
liberty  must  be  strictly  porsaed,  and  in  this  case  they 
bad  but  a  social  av^hortty,  and  must  not  exceed  it, 
they  held  the  return  naught.  Yaxle^%  eaee^  Cartii.  29K 
was  ^  »  commitment  by  the  secretary  ef  states  under 
the  staL  95  Miz.y  for  re&sing  to  answer  whether  he 
was  a  jesvil^  ftc,  and  on  a  habeas  corpus^  be  prayed 
to  be  baikdb    The  exception  to  the  commitDient  w«i^ 
that  the  condasioA  thereof^  was  *^  there  to  remain  until 
he  diall  be  from  thence  discharged  by  due  conrsa  of 
hnr/'  when  the  words  of  the  statute  are,  **  until  he 
dhall  answer  unto  the  questions;"   and  therefore  the 
eaasmitment  on^t   to   be  special,,  according  to   the 
slatats ;  and  the  Churchwardens  of  Nortkafii^pUni%  case 
was  eiied  and  relied  on;   and  foa  that  objcetien  the 
Court  held  the  Gomroitm«it  ill.    Other  cases  might  be 
cited  to  the  same  efiect,  such  as  JBas  v.  HoU^  Camp.  60. 
Ihe  friegoiiQ  cases  afecasesof  diaBfaargefrom^eommit. 

ment, 


Foamunx. 
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J  8 1 6«       ment,  on  the  ground  of  an  illegality  apparent  on  the  &ce 

~  of  the  warrant.     The  two  following  cases,  BaUmn  and 

Gmooue  ^  ® 

Wife  y.  Blackmoret   1  Burr.  595.  and  Crepps  v.  Durdeut 
Ccwp.  640.,  estaUish  that  in  such  case,  that  is,  of  war- 
rants illegal  upon  the  face  of  them,  for  on  excess  of  ju^^ 
risdiction  in  the  magistrate,   trespass  is  maintainable 
against  the  committing  magistrate ;  and  this  was  held  in 
the  latter  cas^  although  the  conviction  had  not  been 
qaashed.     In  Baldwin  and  Wife  v.  Blaeimore,  a  war^ 
rant  to  commit  the  wife,  as  an  idle   and  disorderly 
person,  for  returning  with  her  husband  to  the  parish 
from  whence  removed,  without  a  certificate,  was  holden 
to  be  void,  and  that  trespass  lay  for  the  imprisonment 
under  it.     So,  where  the  warrant  ought  to  be  to  ini' 
prison  for  a  month,  and  it  is  until  discharged  by  dae 
course  o{  law.     Crepps  v.  Durden^  Camp.  640.,  was  a 
conviction  in  four  penalties,  for  estercising  his  ordinary 
calling  of  a  baker  on  a  Sunday.    As  there  can  be 
but  one  offence  on  the  same  day,    it  was  held  an 
excess  of  jurisdiction,  for  which  an  action  would  lie 
before  the  convictions  were  quashed.     There  the  ques* 
tion  immediately  before  the  Court  was,  whether  an  ob* 
jection  could  be  made  to  the  legality  of  a  conviction 
before  it  was  quashed,  and  it  was  held  that  it  might 
Upon  these  authorities,  and  the  reason  of  the  things  we 
are  obliged  to  pronounce  that  the  commitment  made 
in  pursuance  of  the  said  adjudication  in  this  case^  as 
well  as  the  adjudication  itself,  in  respect  to  the  im- 
prisonment,  being,  in  this  particular,  a  clear  excess  of 
jurisdiction,  was  not  warranted  by  law,  and  that  the 
imprisonment  thereunder  was  a  trespass  in  the  commit- 
ting magistrates,   for  which  this  action  is  maintain^ 
able;  which  we  camiot  but  regret,  as  the  facts  of  ^ 

case 
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case  would  have  authorised  a  commitipen^  if  th^  war-*  1-8 16* 

mat  bad  been  framed  in  a  manuer  conforoiable  po  the  gV^b 

powers  of  the  magistrates  under  the  statute.  .  The  con-  foIS'esmju 
sequence  ]s»  that  the  rule  nisi  for  setting  aside  the  ver- 
dict, must  be  discharged. 


Ev£R£TT  and  Others  against  J*  Wharton,  £)sq.  Monday, 

July  l9t. 

''PHE  defendant,  being  a  meipber  of  parliament,  was  Uponproceu 

sued  by  original  writ  in  a  plea  of  trespass  on  the  a^^ameow 

case,    and  was  served  with  a  summons  returnable  in  ^^^^  SeH'm- 

five  weeks  of  Eastery  which  omitted  to^  describe  him  as  ^^^^1^^ 

having  privilege  qfparliamentj  and  the  notice  written  at  living  privilege 

the  foot  informed  him,  th^j  in  default  of  his  appearance^  ^^  ^«  °o<^<^ 

the  plaintiffs  leould  cause  an  appearance  to  be  entered  for  stated,  that  in 

default  of  hia 
hmy  and  proceed  as  if  he  had  himself  appeared  ly  his  appearance  on 

attorney.      The    defendant  having  .made  default,    the, o/the  writ,  ^ 

}daintiffi  issued  a  distringas,  and  levied  405.     A  rule  ^^J^*^  1^^^ 

nisi  having  been  obtained  for  setting  aside  the  distringas,  e^J^d^fo^h^, 

and  retuminir  the  issues  levied  under  it,  on  the  enround  ^*^^  ^^  ^^ 

"  °  summons  was 

of  these  defects  in  the  summons  and  notice,  sufficient. 


The  Attorney-General  and  Matryat^  who  shewed 
cause,  contended  that  this  being  a  proceeding  by  ori« 
ginal  writ,  and  not  by  bill  and  summons  under  stat. 
12  and  13  fF.  S.  r.  3.  the  writ  and  process  against  a 
member  of  parliament  might  be  the  same  as  against 
other  persons.  For  an  original  writ  being  th^  means  of 
commencing  all  personal  actions  against  every  person, 
not  an  attorney  or  officer  of  the  Court,  or  in  the 
custody  of  the  marshal,  is  not  affected  by  the  statute 

VoL-V.  Y  12&13 
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1816.        13  &  13  W.  8.  or  45  6.3.  c.  124.  s.S.  rcgalatttig  the 
j.^  ^  mode  of  proceeding  against  persons  having  privilege  of 

^gtdntt  parliament.  And  though  some  of  the  precedente  by 
original}  in  the  books  of  practice,  describe  the  defendant 
as  having  privilq;e  of  parliament,  others  omit  this  de- 
scription. Here  the  summons,  which  sets  out  the  on* 
\moalf  shews  the  day  on  which  the  writ  is  returnable, 
which  is  all  that  the  defendant  need  know  to  provide 
for  an  appearance,  and  though  the  notice  adds,  that, 
upon  the  defendant's  making  default,  the  plaintiffi  will 
enter  an  appearance  for  him,  this  will  not  vitiate  the 
process*  • 

Baine^  contr^  contended  that  the  plaintiff,  by 
omitting  the  words  *^  having  privilege  of  parliament,'' 
had  misled  the  sheriff  to  serve  the  defendant  with  a 
different  summons  and  notice  from  that  to  which  by 
privilege  he  was  entitled. 

But,  per  Curiam^  the  law  does  not  require  the 
insertion  in  the  summons  of  the  words  **  having  pri- 
vilege of  parliament  ;'*  and  their  insertion  would  have 
made  no  difference  to  the  defendant,  as  to  the  time  or 
maimer  of  his  appearance.  The  concluding  part  of 
the  notice,  that^  in  default  of  the  d^ndant's  appearing^ 
the  plaintifis  wodld  cause  an  appearance  to  be  entered 
for  him,  is  not  a  sufficient  ground  of  objection  to  make 
void  the  process. 

Rule  discharged. 
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HuTTON  against  Beuben.  m^ 

UPON  ft  rule  nisi   for   settinir   aside  prooeedinffs  In  order  lo 
^  ^    found  pracMd- 

agaiast  bail  in  the  action,  on  the  ground  that  iof*  agunit  th« 
search  had  been  made  at  the  secondaries*  office,  and  tion,  the  oa.M. 


that  there  was  no  entry  in  the  book  usually  kept  for  that  jn  th,  book  at 
purpose,  of  a  capias  ad  satisfaciendum  against  the  prin-  ^iljjl'ept' 

Cipal.  theieVorthrt 


pUipOM. 


F*  Pollock  shewed  cttuse  upon  an  affidavit,  stating, 
that  there  was  an  entry  of  the  writ  in  the  secondaries* 
book,  wherein  writs  are  entered,  on  which  warrants  are 
granted. 

Tapping  and  LaweSf  in  support  of  tlie  rule,  contended, 
that  in  order  to  fix  the  bail,  a  ca.  so*  must  be  sued  out 
against  the  principal,  and  must  be  lodged  at  the  sheriflTs 
office  four  days,  which  must  be  the  four  last  days  before 
the  return  (a).  The  object  of  this  is  to  give  the  bail  notice 
of  the  species  of  execution  intended  to  be  pursued ; 
and  therefore  entries  are  made  in  the  book  kept  for  this 
purpose,  to  which  the  bail  may  resort  in  order  to  obtain 
notice :  consequently  an  entry  in  the  sheriff's  private 
book,  kept  for  a  different  purpose,  and  which  cannot  be 
accessible  to  the  public  without  defeating  its  own  object, 
could  be  no  notice  to  the  bail  in  this  case. 

Lord  Ellenborougu  C.  J.  The  book  in  which  this 
^vrit  was  entered  was  certainly  intended  for  information 

{a)  2  SoUu  599, 

tor 
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IS  16.   *    for  another  purpose.     The  rule  (a)  requiring  that  the 

HuTTON       ^^^^  should  lie  in  the  sheriff's  office  four  days  before  the 

ngaimt       rctum,  must  mean  that  it  should  be  so  lodged  as  that 

notice  thereof  should  be  accessible  to  the  bail* 

Per  Curiam^  Rule  absolute 

(a)  Reg.  k.  5.  G.  S. 


Nabb  against  Smith. 

A  defendant      TTPON  a  rule  ni5i  for  setting  aside  proceedings  for 
biil^uanat.  irregularity,    on  the  ground  that  the  defendant, 

iog°SJch",*m8y    "^^  being  an  attorney,  was  sued  by  bill  as  such. 

set  aside  the 
proceedings  as 

irregular.  j^  JViUiams  resisted  the  rule,  urging  that  it  was  com- 

petent to  the  defendant  to  plead  in  abatement,  in  like 
manner  as  nn  attorney  may  plead  his  privilege  in  abate- 
ment, if  he  be  not  sued  by  bilL  (a) 


Campbell^  in  support  of  the  rule,  denied  that  there 
was  any  precedent  for  the  defendant's  pleading  in 
abatement,  as  suggested,  the  practice  being,  in  cases 
like  the  present,  to  relieve  on  summary  application. 

Lord  Ellenborough  C.  J.     The  defendant  is  only 
brought  into  Court    upon    process    founded    upon  a 
supposition  of  his  being  present  in  Court.     The  process, 
'  therefore,  is  irregular. 

Per  Curiam^  Rule  absolute. 

(a)  6  r.  A.  584.,  Barber  ▼.  Palmer.     5  Taunt.  166.,  Dufy  ▼.  Oakti. 
£MD    OF   TRINITY  TERM. 


CASES 

AB6USD  AMD  DETERMINED  1818. 


tx  tut 


Court  of  KING'S  BENCH, 
Michaelmas  Term^ 

In  the  Fifty-Seventh  Vear  of  the  RdgA  of  Oborm  IIL 


MEMORANDA. 

On  the  first  day  of  this  ternii  the  following  gettdemen 
look  their  seats  withm  the  bar. 

Mr.  Serjeant  OndaWf  having  been  appointed  one  of 
His  Majesty's  Serjeants  learned  in  the  law. 

Samuel  Martyat  and  John  Gumey^  Esqaires,  having 
been  appointed  of  His  Majesty's  counsel  learned  in  the 
law. 

You  V.  Z 
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1816. 


suhir*^.         DoE»  on  the  Demise  of  James  and  Wife,  against 


HiMis. 


toUTtef^^Sr  EJECTMENT  for  lands  in  the  parish  of  JVesOiffy, 

tnutfdt»tttit  in  the  Cdiitity  t>!^  QtaiMdtk    At  the  trial  before 

etif  die  rents  Bichards  J3.»  at  the  last  Gloucester  assizes,  the  case  was 

and  pioAt*  Ibr  . 

life;  lenuaiidflr  this: 

^fi^^^  ^4^  V^"^^  b^^ng  ielsta  in  fe^of  t^  Jaddi  in 


ffj^fth^r*    q^don,  devised  the  same  to  trustees  in  feej  in  trust 
^aHH^^JT^     to  permit  Anjie  Harris  to  raceive  the  rents  and  profits 


Imricd  bj  w.B.  foy  hgy  ufc    gnd  after  her  decease,  to  WiiUour  Harris  in 
to  •  Kranger  . 

mtiieUl«iiiiM  tail,  remaiitdlf  to  if.  S.  fn  1^.     The  testator  died: 

otA.H.f  wtB 

void;  and,  WifUouT  Harris^  in  the  lifetime  of  Anne^  by  lease  and 


hMT  of /.  &  rilAiia^  conv^jred  the  ladda  and  Ifati  oreversioni  8tc»  and 

bj  aon-daim  ^  ^^  estate,  &C.  of  him,  the  said  Winiour^  together 

^^7*"*  with  all  deeds,  &c.  to  the  defendant's  father  in  fee,  and 

In  ^itetnieiit,  covenanted  to  levy  a  fine  sur  conuzance  de  droit  come  ceOf 


^^^a'^Sm  ^^  which  was  accordingly  levied  with  proclamations. 
of  Wiuiwy,      Anne  Harris  died,  and  the  defehddnt's  father  entered, 

and  it  being 

pioredtbat       and  was  possessed.     Afterwards   Wintour  Harris  died 

pariiii!nor       witlKivt  issue?  and  lastly  the  defendant's  lather  dkd, 

jrci£^'on''  'A°<1  ^^^  defendant  entered^  and  was  possessed.    And 

^22^^*^      this  ejectment   was  brought  by  the  heir  of  J.  S.,  after 

aevem:  Held,  ^g^^^  (hg„  fy^^  y^an  fifom  the  death  of  Winfour  Higfris. 

tbet  thn  wm  ' 

not n  wiMice.  The  objectioiis  mad^  at  thb  trial  were  these:  Is^ 
Non-claim  for  five  years;  2dly,  The  want  of  an  entry 
t0  avoid  die  fine ;  ddly,  A  dtedsnt  psst.  The  kamed 
' Jildye  over^mled  these  oljectiofisi  being  of  i^inbn  thift 
it  was  a  void  fine.  Another  objection  was,  that  ibt 
lands  were  described  in  the  declaration  as  being  in  the 

ptfisb 
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parish  taffytafOmy^  wfaems  it  wis  proV^  thlt  A«f«  ^ere       1  Bltt. 

two  parishes  of  that  nanie  in  the  cdont^  vJK  Wtitimf  mTjU 
upon  Trym  and  Wesibury  igxm  Severn  /  in  which  latter        ^Ph 
the  luxtt  wehe  situate.    This  objection  wn  sift  oVbr-       Ml: 
ruled,  and  a  verdict  passed  for  the  plaintiff. 

Dauncey  now  moved  to  enter  a  nonsuit,  renewing 
these  objections ;  and  in  support  of  the  latter,  he  relied 
upon  the  distinction  taken  in  Dae  v.  Salier  (a),  where  the 
lands  being  described  as  in  the  parish  of  Famham^  in- 
stead bf  FdhMim  Bdj^  the  Cbdn  hdfl  it  WlfeU^  i!b^i 
being  no  other  Fafn/u^.  But  here  it  app^rs  there  are 
two  Westhays  in  the  county. 

Lord  Ellekborough  C.  J.  The  conutor  of  the 
fine  not  having  any  seisin,  the  fine  consequently 
could  not  operate  to  pass  an  interest.  As  lo  the  ob- 
jection arising  from  the  description  of  the  parish,  it  does 
not  appear  to  me  that  there  is  any  variance  which  could 
mislead ;  if  it  had  described  the  parish  as  Westbury  upon 
Trym,  it  would  have  been  different.  But  all  that  is  here 
predicated  of  the  parish  on  the  record  is,  that  the  pre- 
mises lie  in  the  parish  of  Westbury,  and  so  they  do. 

Bayley  J.  There  was  not  any  interest  in  possession 
in  the  conusor  at  the  time  of  the  fine  levied ;  therefore, 
it  could  only  operate  by  way  of  estoppel.  As  nothing 
was  divested,  and  put  to  a  rigbt  by  this  fine,  an  entry 
was  not  necessary  to  avoid  it.  (J)  In  Doe  v.  Salter^  the 
name  of  the  parish  was  properly  Famkitm  Rcyal,  and 
not  Farnham* 

{jd  See  9  Rep.  106.  a.  3  Mod.  19G.  Roi  d,  TnucoU  v.  EBtif 
1  S.^A.SS. 

Z  2  Abbotv 
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1816.  Abbott  J»    I  think  there  was  not  any  variance.    In 

Dos  dcnu      <^<>Bunon  language  the  addition  it  not  used. 

Jaxs 

^^uufc  p^  Cbiam^  Ralerefased.(a) 

(a)  See  £i.  Jloym.  85.     T^ppmg  ?•  Cmrmi 


2J|JJ^  i^th.  ^^^  Trustees  of  the  Livkbpool  Docks  against 

Gladstone  and  Another. 


S/d^A*"^'^     p^RROR  to  reverse  a  judgment  given  in  the  Court 

51  G.5.  a.  145.  of  Pleas  at  Lancaster  for  the  plauitifis,  Gladstone 

(Local  and  Per. 

■onai),  a  ship  and  Mutrm/f  against  the  trustees  of  the  Uverpoal  dodus, 

outwaidBftom  in  assumpsit  for  money   had  and  received,  to  which 

2)0M^,^   '  the  defendants  pleaded  the  general  issue;  and,  at  the 

^^J^^^  trial,    a  special   verdict  was   found,    in  substance  as 

oM^,r^oaded    foUows : 
w  London, 

anddiofttdb.         Before  and  at  the  time  of  passing  the  act  51  G.S. 

diarged  Uiat  ^ 

caii;o,  loaded     c.  143.  (Local  and  Personal),  for  the  improvement  of  the 

again  for  Xwer- 

iwo/,aiidani?ed  port  and  town  of  Liverpool^  and  amending  the  several 

there  with  the 

laiume&tioned  acts  relating  to  the  docks,  &c.  the  plaintiffs  were^  and 
^Sk't^7  a  s^^^  ^^^  t^®  owners  of  the  ship  Richard ;  which  ship 
J^^JJ^^^  was  built  at  Whitby^  in  Yorkshire^  and  was,  and  still  is, 
frBmXoSSf^  repstered  at,  and  belonging  to,  the  port  of  LiverpooL 
oniy.aodaot     This  vessel,   before  the  passing  of  the  51  G.  3,,  had 

from  A.  Dq^  r  o  7 

mingo.  traded  outwards  from  the  port  of  Lvoerpool  on  a  certain 

voyage^  and  had  paid  the  duty  on  such  outward  tradings 
under  the  provisions  of  the  formeract  relating  to  the 
Liverpool  docks ;  and  at  the  time  of  passing  the  5 1  6. 3. 
was  absent  from  lAcerpool  on  that  voyage;  and  after- 
wards 
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wards  returned  from  her  voyage,  and  traded  inwards  to        1816. 

the  port  of  Uverpoolj  and  on  that  occasion  paid  no  dock*  _^^^^^^  ^^ 

rate  or  duty.    Afterwards  she  was  loaded  at  the  port  of     ^^^^!^^^ 

lAverpool  with  a  cargo  for  St.  Domingo^  and  cleared  out«        agamsi 

'  'Glaoromis* 
wards  from  Uverpool  for  St.  Domingo^  no  dock-rate  or 

daty  bdng  then  paid  for  her;  and  she  discharged  her 
cargo  at  St.  DomingOf  and  was  loaded  there  with  another 
cargo  for  Zo^Mfon  /  and  discharged  that  cargo  at  Z^on" 
doUf  and  was  there  loaded  with  another  cargo  for  Liver-' 
poci^  with  which  she  arriyed  at  Liverpool^  bringing  with 
her  a  coast-dispatch,  and  there  discharged  ihat  cargo. 
The  defendants  insisted  upon  receiving,  and  did  receive, 
a  dock-rate  or  duty  from  the  plaintiffs,  in  respect  of  the- 
vessel,  at  the  rate  of  2s.  per  ton,  amounting  to  34/.  IO5., 
being  the  St.  Domingo  rate  of  duty,  which  was  paid  by 
the  plaintiffi,  to  prevent  a  disti  ess  upon  the  vessel  or  her 
tackle.     The  vessel  was  afterwards  loaded  at  Liverpool 
with  another  cargo  for  Madeiroy  and  cleared  outwards 
and  sailed  with  it  from  Liverpool  to  Madeira^  from 
which  voyage  she  has  not  yet  returned.     The  action 
was  brought  to  recover  24/.  85.  9^/.,  being  the  difference 
between  the  St.  Domingo  rate  and  the  London  rate,  pay- 
able under  the  51  6.  3.;  and  judgment  having  passed 
for  the  plaintifis  below,  the  defendants  brought  their 
writ  of  error,  and  assigned  the  common  error. 

This  case  was  argued  at  the  sittings  at  Serjeant^  Inn^ 
before  this  term,  by  Richardson  for  the  plaintiffs  in 
error,  and  by  Joy  for  the  defendants.  The  argument, 
on  both  sides,  turned  on  a  critical  examination  of  several 
of  the  clauses  of  the  act  51  G.  3.  c,  1 43.,  particularly  the 
6tb  and  7th.  For  the  trustees  of  the  docks  it  was  argued, 
that  the  St,  Domingo  rate  was  payable,  by  reason  that 

Z3  tbQ 


\\k  ''^x^^  w^W^  9i«W  WTi^ftfS  Aft  pert  of  ^»m- 

jr^  ^wajfd€^"-rTT^4  ttu*  iffa?^  ^  tracling  ^iwavdsbrr 
•^  ^}fgf\  ^  li|b]lf  tft  PSF  tk^  ^4agf-r^^^  fi;s((td  by  this 
ft^t;^  a^M^lJiPft  to  the  ra^te;.  esy^^  ^^P^  t^  "^<^t  distaiU; 
gpitt  oj:  i^ce  ^(^^  y{hiph  %gf  ihall  «a  tiii^i^  to  iisah 
SRf^r'  Noy^  t!^^re  majf  b^  a  tradiog  tpj  Lfv^rgoot  wUch 
ej^^;rtjcig^  I  W*i®l5^  ^  P^Sfr '  fe?  WtW<^  *«  dMp 
5?»^Sfe  to  V?'^^  ftt  ^i'mS^  ^^  haytog  b^oa  ait& 
^i>m^W^  ^  P^^  9(!^.%^.  99H>^  ^  ^xa/iif^  Sat  H  v 
not  so  in  tb^  pi;e8|^t  fi^^^  ^.  it  ^ppef^ri^  t^^l^  ha$  ovlj^ 
been  a  trading  from  London  to  Liverpool^  since  no  part 
of  the  Sf  £jpi?^i«^o.  9figfgo.  i^a^  <^r:jie4  to.  Xi»ie3Qpppi  the 
car^^  with  w^^ch  the  <tiijj^  ajfrf^y^  ^  J^verppd  WJiPg 
only  a  London  cargp^  ^mi^edi  V^ith  ^ny  portion  frcpi 
any  other  pla9e.  ']^here%e|  tb^  ^9^4^.  of  this  ctouse» 
«.  ac9ordin^  ^9^  tl^e  rat^  payal^le  froift  the  ^lpjst  4ktaat 

(aJl  8  TawU.  97.    II  £iicr,.  ^T^. 

port," 


HW^  ^h^^.  Aqpe  ^^,\)m  flpe^  th*t  it  is  ti^  n^^t  <3IN»UU       ^^ 

th^.  ^fttef  pay^bj^  f^^p^  (h^  most  ^i§^nt  port>"  q^i  only 
«mply  vl^^  tlx^€^  ^  sk  WfeaAs  of  ^Qp^ftri^g  ^Jistapcft 
^  b^.^^e^  diflfefen|,  ports^  Tbe?,  l?^  re^pjrip^.  to  thie.  5th 
Sj^tipn^  (h^  tcii^^^e;(Jut^  p^i^i^le  01^  a  voj^agp  fiQoin^ 
l0ll^  ?P?qpi§  cl^vlj  tQ>e  ascjjr^f^ned.  Certfi.inl;y^  the 
lWP9|;ct  q(  t^q  7t|i^  ^pct^W^  Y«^lnic]h  re^>tes  t^e  Rajpn^nt 
^1  t)>e  te^JRag^rate  f^K  oee  arrivfil^  together  with  one^ 
d^ip^ufe  of  f^pf^.  fbip^— «  without  an^  ^^rd  <9  aR|; 
ijtffXq?^(i^i.aJ(5  pg^fs  bf tvjrefp  ^t^ch  ^^e  may  ^ve  ^adej 
^Wl?,#W»t  frW  •^f'?'^<^^4  .b^^  ^J^^\  such  t^na^^rate 
a^WU*  ^  ^W1  ?PcJi,  c^is^  b^  ch^rg?d  yj^  everjj  sucj^ 
^  WrWU^^,  Wfl?t.  d^tant  i5oya|fe.  to  which  ^cU  shif^ 
shall  have  traded,'^  --r  th];:o^s  a  dQqb||t  upon  th^  case,; 
because  the  ship,  whilst  absent  from  Liverpool,  has 
trf^SS^  to  S^^JOf^mingQ,,  Thislajg|g5a|je,,hciweyer,  fpay 
b&  Vi))l^r^tGt(>4  9Jf.  speaking^  of  finy  int^nnodiate  ports  m^ 
t)^flj^ipV^PJ^®^9  J^iverpool;  and  if  this  be  so^  it  do||S8 
nf(t  i^(<^€(]|^^  ^ith  tbe  present  f»se^  because  5/.  J()omin^cf^ 
^^,  W\^  ^l  tl^L  8l\jp*ft  voyage  to  Ifiverpoifl.  Aqd^  that, 
the  7t^  ^liPP  "^^l*^  t9,9ne  vpbro^ien  yoyf^^  innrards,^ 
ttoroa^^  ][  tW.?Hi  ^^^^  ^^  ^^^'^  s^tiouj^  which  was 
ms^e4.  to  pr^eqt  ^vasion  ^i  matins  a  true  report  of  the 
s^ip\  ^(p^t|n^tion.  Thati^sectipn  ^nact%  *<  tba(  ^hj^ever 
^y.  person  shall  apply  to  make  payment  of  any  dockr 
^lUi^.  i^  r^spie^ft  of  ^ny  slip's  arriving  at,  or  sailing  out 
^^fl  6^H  ^^  ^^-^^'  ^  lawful  for  the  collector  to  question 
him  c^.  to  the  mp^  distant  port  from  which  such  ship 
b^.  a|;rixed  ^ffA  traced  to  Livorpoof,*^  9cc«    Now,  sup- 

Z  4  pose 
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1816*       pose  the  penon  implying  to  make  payment  in  tlik 
^  .       case  had  been  questioned  as  to  the  most  distant  port 


OLAmrto99k 


^'i^mL  from  which  the  sliip  arrived  and  traded  to  Lherpool^ 
woold  he  not  liave  answered  truly  that  he  had  arrived 
aad  traded  from  London  f  The  power  of  examination 
is  ^ven  for  the  purpose  of  asoertaining,  in  eveiy 
instano^  what  duty  is  payable;  and  Iiere  the  answer 
wouldt  with  truth,  have  been,  that  the  ship  liad  only 
traded  from  London.  It  appears  to  m^  therefare^  that 
coupling  thb  clansei  wliich  gives  a  power  of  examination, 
with  the  other  cUuis^  and  jBnding  tluit  the  true  answer 
to  the  question,  as  to  the  most  distant  port  from  whidi 
this  ship  had  arrived  and  traded,,  would  be  London^ 
it  b  plain  that  no  otlier  duty  than  the  London  duty  was 
payable.  The  right  oonstruction  may  be  collected  from 
the  6th  and  18th  clauses  combined ;  and  if  this  be  so, 
the  i$f.  Domingo  duty  has  been  improperly  received,  and 
the  judgment  ought  to  be  affirmed. 

BatubtJ.  I  diink  the  judgment  ought  to  be  affirmed. 
Considering  that  this  act  imposes  a  charge  upcm  the 
sulgect,  we  ought  to  see  tliat  it  has  used  sufficient  words 
to  raise  the  charge;  and  if  it  is  defective  in  this  particu* 
lar,  it  is  the  &ult  of  those  by  whom  die  dbaige  was 
intended  to  be  raised.  The  5th  section  imposes  a  tcm^ 
nage^uty  according  to  di£Eerent  classes  of  voyages,  and 
among  others,  *'  to  or  from  the  port  of  lioerpoA  and 
the  W^  Indies  /'  but  when  this  ship  sailed  from  Si. 
Domingo,  her  destination  was  London,  not  lioerpoot. 
Her  clearing  outwards  from  the  port  of  London  was  the 
commencement  of  her  voyage  and  trading  to  Liverpool, 
The  act  has  no  words  to  attach  on  this  ship  a  lAverpool 
vovage,  until  ^e  le(t  lendon.     The  6th  section  uses 


Oladstovi, 
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hmgaage  which  plainly  indicates  the   scheme  of  the        1816* 
kgislatiire  in  charging  the  tonnage-rates.     In  the  case 
of  ships  arriving  at  Liverpool  and  trading  inwards,  it  '   IiiTBBroQL 
imposes  a  rate  according  to  the  class  of  rates  payable 
ftom  the  most  distant   port  from  which  each  ship  so 
trades.    This  makes  it  necessary  to  enquirei  in  every 
case^  what  the  voyage  is  in  which  the  ship  has  been 
engaged  in  her  trading  to  LdverpooL     In  the  present 
case^  the  answer  i%  that  the  trading  was  from  London^  at 
which  port  she  toolc  in  *her  cargo  for  Liverpool.     We 
find  a  similar  regulationi  in  the  same  section,  in  respect 
of  ships  trading  outwards ;  if  the  ship  arrive  at  LtW* 
pool  in  ballast,  or  be  built  within  the  port,  and  trade 
outwards,  she  is  chargeable  with  the  rate  payable  to  the 
most  distant  port  of  her  trading  outwards.     According 
to  the  11th  section,  a  change  in  the  mode  of  collecting 
the  rates  was  to  take  places  the  rates  which  had  before 
then  been  paid  on  clearing  outwards  being,    for  the 
future,  to  be  paid  on  entering  inwards ;  whence  it  might 
happen  that  the  same  would  be  diminished,  if  the  ship 
entered  inwards  from  a  neighbouring  port,  and  cleared 
outwards  to  a  distant  one.     It  is  probable  that  the  ?th 
section  had  this  in  view  when  it  provided,  that  only  one 
rate  should  be  payable  for  one  arrival,  together  with  one 
departure,  of  each  ship ;  but  that  such  rate  should  be 
charged  upon  the  most  distant  voyage  or  place  to  which 
the  ship  should  have  traded.     Mr^  Richardson  has  ar- 
gued as  if  this  were  to  be  understood  of  any  trading, 
without  reference  to  Liverpool ;    but  it  seems  to  me 
that  the  clause  cannot  be  construed  thus  indefinitely, 
but  must  mean  such  a  trading  as  by  the  6th  section  is 
made    chargeable  with  a  duty,  —  that   is,    a  trading 
iliwards  to  Liverpool^  or  outwfa*ds  from  Liverpool.    And 

thii| 


T JZl^  ^    wii}ch  TOT  |.or4  ba^  cppaiA^pt^*    For  |^  ^hQfi\fj,  ^e^  ^ 
i^F90L      if  th^^  ^f^tion  yf^  d^ig^^  tp  e3itt«4  *?  WWW  of  1|W«5 

qi^^o^^pg  i^  Qpjy  fts  tp.  tl»§  nwst  $li^aq|  jK>rt  ffpjfi 
y^h,\^  \ll^f  ^Ip  h^  amye^  ^n4  tr^^^e^  to.  f^vffigfA^  (V^ 

T^lk  t^^^Kefo^C^  i|  %  ut^osit  ejl^jnt  ta  iWfh  \  m 
cWfy%ftCti  V4i^?9^H&MPM[«t^8|ioi^%^.fl^ 

45Bft^  J,    ;  am  of  the^anip  flpii^o^  a^^  ^ge^  iif^ 
j«<teffleAt  fty^.t  t9  l)e  a%mwl.     ']Fbe,  ^^  904  ^^ 
9^\S9^  %^."»H  ^f  W  <Jou^    Thei  l^t^.  ^fi^  t!i?.  ^fi 
qf  4Hty  f^peo^4^^j;  to  tl^e.  rftt^s  payat^^  froPJ  tiUe  ^Ofi^ 
4^^pt  pprt  05  p^9^  frqia  wl^9l^  t^^  ajbip  §b%ll  t^^e  ^p 
^fjffjerg^.    qrijMs  p^fpyUJiqn  is  fipp.Uc^^^e  ^  c^f^  w^^gj^e 
%  ship  t^adf ^  ^01^  ^.or?  pl^9^  thw\  on.9,  f^  ^  y(9^ 
hjAY^e  bfl^  to  tbi^  c^^  bs^  th^  Aip  brp.u^t  fff>^,  fivw 
1^, flfl^^c?  a^  v^U  a$  frgw  -f^^efofi  (o  f^vaifpcHi  Imt 
l^  tilu3  tvadiw;  ^  fr9ifl  9pe  PP-Tt  pnl^,    ^^  ij?  c^t^ed 
tlxf^^  tl^^  j?.  ^ot  a^  tr^p  cpnstifqction  of  ^b.^  Q^  s^tjidSH 
9PPpUog  it  vitb.  t,bf  7tl\^  and  I  a^ipe?.  t^i^t  %,  9l9ii5e$ 
9f  ai)  act  ojF  p^rliapent  pay  propwiy  b^g  opmpj|^e4  w4 
Sj;p)ain^4  bjjf  ^ch  pjtbe.^.    f  ^pm  a  ^pir^pariyjfj^^  \^(^v^  ef 
il^^se  p^vis9§^  it  i§  declared  tl^t  thf  rate  i9.pj»yab}<9^  90^ 
a^for^ipg  fo  tbe  mo^t  distan^  port  oj;  pl^  from^  wbich 
^he  ship  shall  tra^e  to  fjix^tpoofy  but  ac^or^ipg  tp  tbe 
most  ^sKaj^t  place  tp.  which  the  ^h^.  sh^H  have  gone 
whil^  absent  from  Liverpool.    As  au  instw?ce  of  which, 
i\  is  i^pppsed  th^t  ^  ship  shP^l^l  SWl  f>W.  lAveKpoqi  to 
igif.  Domii^o^  ^i^d  t,hfire  ^al^e  in  ^  cf^qjp  ap4  ^^arry  it  tp 
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IxmdoTij  and  from  thence  to  the  East  Indies^  where  she        \9\Q,i 

delivers  her  cargo,  reloads,  returns  to  London  and  dis-        -r-=s 

,  1  11  1*111*1     Tnwtees  of  the 

q^rff^  \nat  cargo,  apd  takes  s^  th^rd  on  board,  witt^      Liy%kk^l 

which  she  sails  to,  and  delivers  at,  Liverpool.      I^  is         * 

msisted,  upon  such  a  state  of  facts,  that  the  vessel  would 

be  liable  to  pay  according  to  the  rates  payable  from  the 

Easi  Indies  :  but  if  so,  what  becomes  of  the  provision 

in  the  Tlk  section,  -*^  tbftt  tl^  vate  shall  he  payaUe  for 

each  TQSsel^   withc»iit  apy  regard  to  i^iy  inlernMdiate 

pprts  between  which  she  may  have  traded  wbikt  f^bsenl 

from  Liverpool  ?.    This  seems  to  be  quite  incoogisteat 

with  the  construction  above  stated.     I  t]^ereibre  thmk 

that,  combining  the  ckuses,  the  meaning  of  them  is  tkis» 

that  wherever  a  vessel  trades  from  different  pkioesj.  by 

loading  partly  at  one  place  and  partly  at  aoolhei:,  and 

bringing  home  the  aggregate  produce  of  thes^  distinct 

k^ngs,  the  rate  is  payable  according  to  the  most  ^tant 

of  these  places.     In  the  pioesent  cas^  the  entire  cargo 

was  from  London  ;  and,  therefore,  the  London  duty  only 

is  payable. 

HoLROVD  J.  having  been  engaged  as  counsel  in  the 
case^  declined  giving  any  judgment. 

Judgment  affirmed. 
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1816. 

S^*?. ,_   D.  Harvey  and  Others,    Assignees  of  M.  B. 
Harvey    and    J.  W.  Harvey,    Bankrupts, 
.  against  Crxcxhtt  and  Others. 

^l^l^^^l^  ASSUMPSIT  for  money  had  and  raodvedt  to  the 
whowmoonn-  iue  of  the  plaintifi  as  assignees^  second  count  d^ 

bMMMbttik-     daring  as  assignees  of  the  bankropty  J.  W.  Haneg. 

nipt,  sod  dft- 

fodwui,  being  At  the  trial  before   Lord  EUenboraugh  C.  J.,  at  the 

iioi«,  obteSned  London  sittings  after  bst  Michadmas  term,  a  verdict 

a^^£Sr  was  fonnd  for  the  plaintiff^  with  95R  I5s.6d.  da* 

^^j^J^  mages,  sutgect  to  the  opmion  of  the  Court  on  the  fol- 

whow  home  lowing  case ; 

tiiey  were  pey^  ° 

able,  outofifae      The  plamtiffi   are   assignees  of  if.  B.  and  J.  W. 

lUndiiii  their 

famdi  belong-  Horoof^  who.  Carried  on  business,  in  the  year  1814^  as 
ing  to  the  coun- 

trrbenk^andthe  bankers  and  partners  at  IZod^/Zrcf  and  JSxZfenc^ 

f»I!!?«|!y!S  under  the  firm  of  MaUkew  Barnard  Harveyf  Son,aiid 

^^^iJ^D^lY'  ^-^  '^d  used  the  house  of  Bamsboitam  and  Ca,  as 

l^mto^'Jehli  *^^  London  agents.     The  defendants,  in  the  same  year, 

2^*^PJ^•^:  carried  on  business  as  bankers  and  partners  at  CAaimf/^ 

d^  «>d  "^  On  the  17th  of  May  of  that  year  «7.  W.  Harvey  comr 

liTeradthenne  mitted  an  act  of  bankruptcy,  and  on  the  SSd,  a  dodcet 

lb  defendentOy 

In  peymem  of  was  Struck  against  him ;  and  the  following  day  a  separate 
tfao  notes  in  commission  issued,  under  which  he  was  dedared  a  bank« 
^tein^b^  rupt  At  the  time  of  J.  W.  Harv^s  bankruptcy,  the 
HddjArttS'  defendants  held  notes  of -fiTarwy,  Son,  and  Co.,  payable  to 
Mogneet  could   bearer,  which  had  come  to  their  hands  in  the  course  of 

BcAreoowr 

ftomddiBnduMe  their  business  as  country  bankers,  to  a  larire  amount, 

tfaemoniesM  /  r»  e  •» 

pud  to  them  by  These  notes  were  afterwards  presented  by  one  of  the  de- 

bttiker,northe   fendants  to  Bamsbottom  and  Co.,  at  whose  house  they 

{^Sy^ii  were  payable,  when  payment  was  reftised ;  but  afterwards 

^  part  of  them,  to  the  amount  of  SOL  or  40/.,  was  pre- 
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seoted  by  the  direction  of  the  same  defiendant,  and  paid        1816. 

by  BamsbMom  and  Co.,  out  of  the  funds  of  M.  B.  and        

J*  W.  Harvey^  then  in  their  hands.  With  this  ex-  ixpa^ 
oeption,  Bmubotkm  and  Co.  continued  to  pay  all  the 
noteK  of  Harcqff  Son,  and  Co.,  presented  to  them  for 
,  payment,  to  the  amount  of  many  thousand  pounds,  until 
the  23d  of  June^  up  to  which  day  If.  B.  Haroey  con« 
tinned  to  carry  on  the  business  of  the  bank  in  the 
country.  Before  the  22d  of  Mm^  the  defendanU  had 
notice  that  a  considerable  number  of  the  bankrupts' 
notes  had  been  refused  payment,  and  on  that  day  they 
wei#  informed,  by  a  son  of  M  J3.  Horoey^  that  J»  W. 
Harvey  had  absconded,  but  that  his  &ther,  M,  B.  Har^ 
vey^  was  perfectly  solvfnt,  unless  transactions  of  which 
he  was  ignorant  came*  to  light  On  the  same  day,  an 
application  was  made  to  them  on  behalf  of  M  B.  Haroey^ 
to  accept,  in  payment  of  the  notes  which  had  been  re- 
fused by  BtmAoitom  and  Co.,  a  bill  to  be  drawn  by  one 
WadCi  a  debtor  to  Haroey^  Son,  and  Co.,  to  a  larger 
amount  than  the  proposed  biU.  The  defendants  agreed 
to  take  the  bill,  and  accordingly  M.  J3.  Haroey^  who  at 
that  time  knew  that  J.  W.  Harvey  had  absconded,  pro* 
cured  Wade  to  draw  a  bill  upon  Dyson  and  Dixon  for 
1000/.,  at  two  months,  payable  to  M.  B.  Harveyf  or 
order.  The  bill  was  drawn  on  the  24th  of  JI£q^,  and 
delivered  by  Wade  to  M»  B,  Harveyy  in  part  satisiiiction 
of  the  debt  due  from  Wade  to  Harvey^  Son,  and,(3<»»^ 
The  son  of  if.  B.  Haroeyj  who  acted'  for  him  on  this 
occasion,  dictated  the  form  of  the  bill ;  and  the  reason 
for  making  it  payable  to  M.  B*  Harvey  alone  was,  be- 
cause he  thought  that  every  thing  devolved  on  him, 
upon  J.  W*  Harvest  absconding.  On  the  same  day, 
the  bill  was  indorsed  by  M*B*  Harvey^  and  delivered  to 

the 
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14  td.       Ite  dMtadaatl  on  bewunt  oP  ttie  SAid  nbten    TUe  Uii| 

:       Whtn  \ink,  WAS  ^Aid  by  tHe  icosptbrs  to  the  d^fendints: 

^M«  On  th«  2dd  of  Jii;i^,  Kf;  R.  i^roey  txmoiiXXxA  «kb  afcl  df 
MtikrupttBjT)  akid  wthe  18tk  bf  ifo/^^  il  JTtint  obmmiiliHii 
i«ibed  dgaidsi  both  die  bkttknipt%  and  Ab  j^iidA 
bttctme  BHigiiees  under  the  ssMse,  Ob  the  9th  of 
&ptendm%  the  kepirate  cbminissibii  agahrft  J  Wi  Ho^ 
vtif  was  superseded*  The  sdm  for  wbidi  the  vbfdict 
was  found  waft  th^  ambhht  df  the  proceed^  of  thii  Uil; 
And  the  pbrtion  of  the  notes  paid  bgr  RamAattom  and 
€b:  to  the  dfafendints ;  and  the  question  fer  the  o{)inhm 
of  the  Gdtirt  wa^  Wbethb^  the  plaintiffl  w^re  entidA  tu 
reobVer  the  wholes  or  Any  jpatt  thkreofi 

Thi^  case  was  ar^ed,  at  the  sittings  at  Sajmnb?  Inm 
before  thtk  term,  by  F.  PMfdt  for  the  plaintaft;  hnd 
UnOal  for  the  defendants; 

The  Ar^uthent  for  the  plaintiffii  was  in  aubAanCk  this^ 
^- that  by  the  bankruptcy  of  one  partner;  followed  hf  a 
tdmmission  And  assignment,  the  partnerahltl  is  dis< 
ioltred  (a) :  wfaence  it  follows,  that  ttie  r^inkining  pAit^ 
ner^  who  has  notice  of  the  aet  df  batikmptey^  cAundt 
dispose  of  the  partnership-property.  Fbn  by  tBe  bank^ 
tupttyi  the  property  in  the  joint  eftcts  is  chatlgiKli 
being  rested  in  the  sokent  partner,  in  commdd  with  the 
Assignees  of  the  bankrupt-partner,  who  are  bourid  to  ilis^ 
tribute  tliese  ^ffecH  pari  passu  i  which  obligation  might 
be  defeated,  if  the  soltetit  partner  had  the  power  of 
disposing  of  them  in  discharge  bf  debts  As  he  pleased. 
If)  indeed^  the  aet  df  bankt-bptcy  be  secret^  so  that  th8 

'  (ki)  JBTi^tf  v:  ioliemnk,  4Bwt.  2174;    Tkimassn  r.  PMn^i  lOJStatt 
418.  I 

other 
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<MlKfr  pifttier  fans  no  knowliidge  of  it^  this  seems,  accord*        l61fS; 

lAjt  to  thte  "decisions  (n),  to  form  an  exeeiJtion ;  atid|  in        

sHdl  eaite^  ibe  solvit  partner  has  beeh  allowed  to  <^«Mi» 
dispdse  of  the  joint  e^cts.  But  those  deelsibtis  do  not 
apply  to  the  present  case.  Wherefore,  the  plaintiff  are 
entitled  to  the  whole  of  the  money  paid  to  the  defend- 
aiitb  I  andf  if  not  td  the  whole,  at  all  events  to  a  moiety, 
they  having  declared  si  assig^to  of  J.  fV.  Haroejf^  as 
wril  as  assignees  of  both  the  jpartn^rs.  {b) 

Ftnr  the  defendants  it  was  answered}  —  that  as  by  the 
bankruptcy  of  J.  Wi  Hdrvey  his  assignees  became,  as  it 
was  admitted)  t^iants  in  common  with  M.  B*  Harpy  of 
th«  partner8hip*-efiects,  this  action  would  not  lie  against 
the  defendants,  who  claimed  under  M*  B.  Harvey^  no 
mote  than  it  wonld  lie  against  Mi  B.  Harvey  himself. 
According  to  Lord  Mansfield^  in  Fox  ^.  Hatibury  {c)j 
"  the  assignees  could  only  be  tenants  in  common  of  an 
undivided  moiety,  subject  to  all  the  rights  of  the  other 
i^tXMt*^*     jVbit  c&rutat,  thkt  the  other  partner  might 
ncit  be  ft  creditor  of  the  partnership  td  ten  times  the 
valne  tyf  all  the  effects ;  and  this  could  only  be  ascer- 
tained by  an  accountj  to  be  taken  between  the  par^tners 
in  a  court  of  equity.     Before  this  was  ascertained,  if 
Mi  B.  Hatvejf  had  himself  received  the  money  paid  by 
Bamsboiitm  and  Co.,  or  the  debt  due  from  fVade^  how 
could  the  assignees  have  recovered  against  him,  seeing 
that  thes^  monies  were  as  much  his  property  as  theirs? 
And  if  M,  B,  Harvey  would  not  have  been  liable  in  that 

.  -  (a)  Fox  V.  ffanhury,  Cowp,  445.  Smiih  v.  Siokes,  1  JEaU,  363.  Smith 
V.  OrUa,  ib,  369. 

(6J  &niih  V.  GddOard,  3  Bos.  f  JPuL  463. 

(c)  Covjp,  449;  Also,  per  HoU  C.  J.,  12  Mod.  446. ;  and  per  Lil. 
Hardw.,  in  JFtst  ▼.  Skip,  I  Vet,  259.,   recognixed  in  Tdyhr  r.  FMdt, 

case, 
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1816.  case^  no  more  shall  the  defendanisy  whoarethettne 
with  M.  B.  Harvey^  be  liable  in  this.  Soppodng^  bow- 
ever,  this  action  to  be  maintainablei  Smiik  ▼.  Goidard 
is  an  authorirjr  that  no  more  than  a  moiety  shall  be 
recovered. 

Lord  Elunbo&oitr  C.  J.    I  think,  in  this  case^  tlie 
action  is  not  maintainaUe ;  and  that  the  doctrine  whkii 
has  been  urged   to-day,  that  the  bankruptcy  of  one 
partner  is,  to  all  purposes,  a  dissolution  of  the  partner- 
ship,  has  been  pushed  to  an   extent  which  the  law 
does  not  warrant.     For  future  purposes,  it  may  opeiate 
as  a  dissolution,  so  as  to  prevent  the  solvent  partner 
from  dealing  with  the  partnership^property  as  if  the 
partnership  continued ;  but  most  certidnly  he  has  a  lien 
on  the  joint  funds  in  his  hands,  in  respect  of  all  claims 
which  were  consummate  at  the  time  of  the  bankraptcy* 
In  this  case,  the  solvent  partner  has  applied  part  of  those 
fimds  in  satisfaction  of  such  a  daim ;  and  to  take  the 
money  out  of  his  hands,  or  those  of  the  defendants,  may 
be  to  his  prejudice,  before  the  account  is  taken  between 
the  partners.    It  seems  to  me,  that  until  the  account  is 
taken,  and  it  is  ascertained  whether  the  assignees  are 
entitled  to  recover  a  balance  against  the  solvent  partner, 
this  action  is  premature.      To   entertain  this  acdoa 
would  be  pregnant  with  all  the  inconveniences  that  would 
attend  an  action  upon  an  unliquidated  account  betweoi 
partners. 

Batley  J.    I  am  entirely  of  the  same  opinion.  It 
this  action  is  maintainable,  the  consequence  would  b^^ 
that  after  an  act  of  bankruptcy  committed  by  one  part- 
ner the  partnership-house  must  immediately  be  dosed; 

but 
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bat  snch  a  conseqaence  is  directly  contrary  to  the       1816. 
cases  of  Fbx  v.  Hcmbwy  and  Smith  v.  Oriell.    If  several 
persons  enter  into  partnership^  either  for  a  definite  or  an       agamtt 
indefinite  time^  each  partner  is  at  liberty  to  apply  the 
joint  fands  in  payment  of  the  partnership  debts;  and 
each  has  a  lien  on  those  funds  for  his  own  indemnity^ 
limited  to  their  being  applied  to  the  payment,  of  part-t 
nership  debts.    When  one  of  several  partners  becomes 
bankrupt,  he  puts  himself  by  that  act  out  of  the  part- 
nership, and  ceases  to  have  any  further  controul  over 
the  partnership  property:    the*  whole  of  his  rights  pass 
to  hb  assignees.    But  this  does  not  prevent  the  remain- 
ing partners  from  exerdung  the  controul  which  rests 
with  them  over  the  property,  to  take  care  that  it  is  duly 
applied  in  liquidation  of  the  partnership  debts.     If  this 
were  not  so,  in  what  a  situation  would  the  solvent  part- 
ners be  placed.    For  if,  in  this  case,  a  creditor  had 
applied  to  M.  B.  Harvey  for  payment  of  a  partnership 
debt,  and  he  were  precluded  by  the  bankruptcy  of  Jl  W^ 
Harvey  from  paying  it,  the  consequence  would  be,  that 
having  funds  of  the  partnership  in  his  hands  fully  suffi- 
cient to  satisfy  the  demand,  he  must  nevertheless  become 
liable  to  arrest  and  to  be  detained  in  prison.    And  the 
creditor  also  would  be  in  this  dilemma,  that  having 
funds  to  look  to  for  the  discharge  of  his  debt,  he  could 
not  obtain  payment,    because  he  could  not  properly 
receive  what  the  other  was  unable  to  pay.    The  solvent 
partner  would  say  that  he  was  lia)}Ie  to  account  with  the 
assignees  of  the  bankrupt  partner,  and  thus  leave  the 
partnership  creditor  unpaid.    This  seems  to  me  to  be  a 
consequence^  the  inconvenience  of  which  is  sufficiently 
obvious.    It  is  argued  that  a  distinction  is  to  be  made 
in  the  present  case^  because  both  M»  B*  Harvey  and  the 
Vou  v.  A  a  d^di 


CUtftftHh 


3M  CASKS  tn  MICHACLMAS  TBIM 

ISIS.  dflfendanti  mwn  aware  oT  the'act  of  bankniptqr ;  but  I 
'***^  asky  whether  this  was  not  a  boad  fida  paymenl  to  a  per* 
againtt  son  who  wai  antitlad  to  receive  it  ?  If  it  were^  the 
knowledge  which  they  poeseised  of  the  act  of  bankniplqr 
daee  noC»  Ai  it  eeeme  to  me^-  distiaguiah  the  oeae  fimtai 
those  of  AjTTt  Hanbmy  ud  Smiih  ▼.  (kidL  la  5slM 
y»  On>^  Lord  Ketgfon  consid^ed  that  the  wholes  and 
not  a  moietjf  onljTi  of  the  partnership  |>ropertf  i  delirend 
by  the  solvent  partner  in  satisfaolion  of  a  partnership 
debti  passed  by  the  transfer* 

Abbott  J.  I  take  the  case  to  be  tbis»  thet  ILB. 
Hofve^f  the  solvent  partner,  knowing  that  the  other 
partner  had  committed  an  aet  of  bankruptcy^  applied 
the  partnership  effi$ets  in  disdiarge  of  a  partnership  debt 
Kow^  there  is  no  doubt  that  the  partnership  effects  were 
liable  in  some  way  or  other  to  this  demand  s  but  it  has 
been  contended^  that  the  power  of  the  solvent  partner  to 
dispose  of  the  partnership  efflbcts  in  this  wi^  cealed  by  the 
act  of  bankruptcy.  The  inconvenience  of  such  a  eonse* 
qUence  has  been  well  pointed  out  by  my  Brother  Ba^^ 
and  struck  me  in  the  early  part  of  the  aigument;  bul« 
however  great  the  inconveaiencei  it  could  not  atsil 
against  the  law,  if  there  were  authorities  to  shew  it  Bat 
so  frr  from  this  being  the  cosci  I  own  I  think  the.autho* 
rities  are  the  other  way.  I  consider  it  as  plainly 
deducible  from  the  case  of  Fas  v.  Hmibwry^  that  a  sol* 
vent  partner,  without  notice  of  the  bankri^)tcy  of  the 
other  partner^  may  lawfully  dispose  of  the  partnerthip 
property.  In  Smik  v.  OrieU^  I  do  not  find  it  staled 
negatively  that  the  advent  partner  had  not  notioe;  and 
I  should  rather  infer  from  the  case  that  he  h#d,  begietf 
it  states  that  a  commission  of  bankruptcy  had  iswed 

b#)i« 
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bifcn  tbe  time  when  dis  traotfer  WAi  intidei  But  ft  Wllk 
doct  liot  appear  to  me  that  a  knowledge  of  tb^  ^  H^^kk 
makes  anjr  difference :  the  1^1  right  canndl  iMiill  ftotid  J9^. 
the  aUelice  of  knowledge.  If  a  solTeni  partMT  ll  tl^  At 
libertyi  after  the  blmkraptey  of  on«  partner^  to  *I^jr 
the  pavtnetehip  filnds  to  the  dbchnrge  of  plirtttmhip 
ddbb,  he  maj  be  mined  hi  the  midst  of  ttbtfndMKe  of 
property  capable  of  paying  all  the  debtfc;  Md  thii  e««^ 
ditor%  also^  must  wait  until  such  time  at  attigneen  9M 
choien^  and  it  is  their  pleaftute  to  make  distributfon.  Il 
appears  to  mei  that  the  effect  of  one  partner^i  baakruptoy 
is,  to  deprive  him  of  the  power  of  dispoeitioa,  and  lo  rM 
in  his  assignees  a  right  to  such  surplus  fts  the  ba&kmpi 
hiftiself  Would  hate  had  (  but,  &eter&eks%  the  ptftlMI^ 
who  has  not  committed  an  ad  of  bttnkruplcy  tdt&liH  Mi 
^wer  of  disposing  of  the  partnership  effiscts,  hi  payment 
of  the  partnership  debts.  If  this  power  were  exdfttlseil 
with  a  Tiew  of  giving  a  fraudulent  preference^  it  would 
lead  to  a  different  conelusion ;  but  fraud  is  not  stlltedi 
and  cannot  be  intended.  As  fiir  as  any  intendment  uati 
be  made,  I  should  infer  Uie  oontrarjri  for  it  seStts  Alit 
M.  B.  Harvey  J  supposing  he  was  of  ability  to  discharge 
all  the  partnership  debts,  went  on  as  long  as  he  could, 
until  he  found  his  hopes  disappointed. 

HoLROTD  J.  I  am  entirely  of  the  same  opinion.  It 
appears  to  me  that  knowledge  of  the  bankruptcy  makes 
no  difference.  It  is  not  stated,  that  it  was  in  the  contem- 
plation of  M.  B.  Harvey^  or  of  the  defendants,  that  M. 
B.  Harvey  would  become  a  bankrupt,  which  would  have 
been  a  material  fact  to  distinguish  this  from  the  other 
cases.  I  apprehend  the  bankruptcy  of  J.  W*  Harvey 
did  not  avoid  or  diminish  the  lien  which  M*  B.  Harvey 
Aa  2  had 
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181&.  had  upon  the  paitnenhip  effects;  and  if  it  did  not,  it 
follows,  that  no  person  could  have  claimed  to  take  the 
effects  out  of  hb  hands,  until  after  an  account  taken, 
which  must  be  taken  in  equity.  If,  then,  M.B.Haroqi 
had  a  lien,  for  what  purpose  was  this  lien  but  for  the 
purpose  of  paying  the  partnership  debts,  and  protecting 
his  own  rights  ?  How  does  the  bankruptcy  of  J.  W* 
Harvey  alter  the  Jus  disponendi  of  his  partner  to  this 
extent  ?  It  seems  to  me  that  it  makes  no  difierence  in 
this  respect.  It  is  contended,  that  this  action  may  oe 
supported  either  for  the  whole  or  for  a  moiety.  As  to 
the  latter,  it  cannot  be  maintained,  except  on  the 
ground  that  one  partner  may  sue  for  his  moiety.  But 
can  it  be  contended,  that  if  money,  which  is  the  jdnt 
property  of  the  partners,  be  recdved  by  a  third  person, 
one  of  the  partners  may  sue  him,  and  recover  his  moiety? 
If  not,  neither  can  it  be  contended  in  &vour  of  his 
assignees.  This  is  money  paid  by  a  solvent  partner,  in 
discharge  of  a  partnership  debt,  which  by  law  be  was 
bound  to  pay.  It  appears  to  me  this  action  is  not 
maintainable  on  either  ground. 

Judgmetit  for  the  defendants 
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1816. 

Lbadbitter  against  Farbow«  aS^^im* 

A  SSUMPSIT   upon  a  bill  of  exchange   and  the  An  agent  to  a 
money  counts.     Pltsa,  non-assumpsit.     At  the  trial  to  whom  plain, 
before  Lord  EUenbarough  C.  J.,  at  the  London  sittings  of  money,  kT 
after  last  Hilary  term,  there  was  a  verdict  for  the  plain-  Siwa^upoii 
tiff,  damages  50/.,  subject  to  the  opinion  of  the  Court  ^^Jjf^  **^ 
upon  the  following  case :  "•«»•  **  *>» 


The  plaintiff  and  defendant,  at  the  time  of  drawing  the  firm  in 
the  bill  in  question,  resided  at  Hexham.    The  defend-  two  Srme  b«ng 

tlie  iHune* 

ant,  who  was  a  tanner,  was  also  agent  of  the  Hwrham  Held,  that  tho 
bank,  in  which  capacity  he  acted  from  Jub/y  1812,  to  !?^w,  aU^ 
July^  1815,  when  the  bank  failed.     On  the  8th  of  «Bm«,  SSJfdilttf^ 
1815,  the  plaintiff  sent  50/.  to  the  house  of  the  defend-  '«'•■  "grot,  and 

cttppaeedtfaat 

ant,  in  order  to  procure  a  bill  upon  London  for  the  ^  biu  waa 

drawn  b J  liim 

amount,  and  the  defendant  filled  up  and  signed  the  bill  ai  mch,  and  on 

account  of  the 

in  question  upon  one  of  the  printed  forms  of  the  Durham  country  bank, 
bank,  and  sent  it  to  the  plaintiff.    The  following  is  a  pgent  paid  orer 


copy  of  the  bill : 

«  N,  G.  205. 

SOU  Hexham^  June  Sth,  1815. 

Forty  days  after  date,  pay  to  the  order  of  Mr.  Thomas 
Leadbitter  fifty  pounds,  Talue  received,  which  place  to 
the  account  of  the  Durham  bank,  as  advised. 

Messrs.  WethereU,  Stokes^  Maajbray^  HoUingmorih^ 
and  Co.  bankers,  London. 

(Signed)        ChriOr.  Famm!^ 

The  persons  who  constitute  the  firm  upon  which  the 

bill  was  drawn,  are  the  same  who  constitute  the  firm  of 

Aa  S  the 


themooey* 
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19)9-       the  Durham  bonk,  that  bank  having  a  house  in  LondoHf 
LiADBirm    ^P^^  which  they  were  in  the  habit  of  drawing  bills, 
j^**"^^        which  they  wished  to  make  payable  there. 

The  bill  In  qmstlon  wi»  drawn  In  tfa«  iatne  form  bm 
had  been  used  by  the  defendant  since  Jime^  1813,  before 
which  time  be  b»4  been  in  the  eopne  gf  im^iiig  bills 
dr^wn  in  the  mme  pf  Que  of  the  p^rtqenf  of  the  2*<r- 
2am  bmkf  He  did  not  dr$w  bUk  oa  his  own  accowt 
in  tbi9  formi  nor  uoop  the  wm  parties  The  pteiatifl^ 
when  be  ^ept  the  50/.,  and  obtained  the  biU»  knew  that 
the  defendant  was  agent  of  the  D^fum  bank  1^  fte^iavh 
m4  tbftt  ihoDurfuim  bank  drew  upon  «  hQU«e  in  X^on- 
1^  mid  he  supposed  that  the  bill  wa^  given  by  the  de- 
.  fendant,  an  agentt  and  qp  account  of  the  Ourh(m  bank* 
to  which  the  defendant  paid  over  the  6Qh  The  biUt 
when  dney  wa«  presented  to  the  draweest  and  payment 
r^mi$  and  due  notice  was  given  tp  the  defendant. 

The  question  fpr  the  opinion  of  the  Court  wa?,  whe- 
ther the  plaintiff  was  entitled  to  recover. 

Tindal,  for  the  plaintiff,  argued,  that  the  defendwt 
was  liable,  there  being  nothing  on  the  faee  of  the  biU  tP 
shew  that  it  was  drawn  by  him  as  an  agent  who  ^as  acting 
only  for  his  principal.  The  defendant,  in  order  to  pro- 
tect himself^  should  have  expressed  on  the  bill,  that  he 
drew  it  as  agent  only,  or  by  procuration ;  or  at  least  that 
it  WBsJbr  the  DurJiam  bank ;  for  the  expression,  «<  to  be 
placed  to  the  account  of  the  thurham  bank,  as  advised,^' 
imports  nothing  more  than  that  the  drawer  had  a  credit 
with  the  Durham  bank  to  the  amount,  and  that  the 
drawees  were  to  look  to  that  credit.  So,  where  a  bill 
vas  addrefi^d  tg  the  drawee  ^f  ^a^hier  qf  the  Yf^ 
Puifding^f  Cqmp^ny^  at  their  house|  and  was  accepted  by 

him 
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feifB  gfOtra]!;^  it  wm  htl4  tb^t  bd  wm  pftrypn^ly  m-  Ml^- 

werftbli^    HQlwi^istancJing  the  bijl  wfw  ad4re^$^  to  t  J[][^^ 

to  blm  l«  ^  liinit^d  character,  (<»)    As  tp  tjh©  plaintiff'?  Vf|[«f«f' 


llAOwMflf  ^t  th^  d^fi^ndant  wfi^  pnly  m  qjfeqti  it  is  tP 
be  recollected  that  this  is  a  contract  in  wntingi  fpu^dff^ 
on  the  custom  of  merchants,  which  cannot  be  varied 
l^jr  TOftttep  Ijriuf  v^  pvol  *Aor4  th<?  ip^trmn^nt,  (ft) 
'X'barefor^i  upon  9.  poUey  of  o^uraoce  firQfn  4rch(i;n^el  to 
l4tt^mn^  where  the  drfendwt  sought  to  shew  by  parol, 
that  tt>f  ri^  wmi  Xo  wmwfince  pply  from  thg  Dcfumx  it 
w»ipro»piip»4by-Ptf#^<w  C,  J,,  «  ThataiQercfefint 
l^liQidd  no  mor^  l^e  ullow^  to  go  ffom  what  be  hqd 
filbscril}^  ip  4  poUqyt  thaw  he  that  fwhscribes  9,  bill 
«f  wchangi^  payable  at  such  a  clay  ^haU  he  allowed  \o 
gp  frqm  it,  ai)4  say  it  was  agreed  tp  b^  on  ponditioq, 
iiwu''  (1?)  A»d  furrfy  tba  defendant  pannpt  j;o  from 
thf  t  whii^b  he  has  b^re  subscribed  in  a  more  in^portant 
p^tipular  than  if  be  b^  allpw^  to  say  that  the  plaintiff 
]^}^W  bii^  to  be  an  ag^nt  pn)y,  aP^  therefore  he  is  not 
aP9Wi?rahia<  S^^ides,  it  dpes  pot  follow^  because  the 
lib^tiff  ](Bew  hi«i  to  b^  aP  agept,  tht^t  tha  defendant  is, 
ther^foFCi  exap^pt^  frpm  perspnal  liability.  Coptracts 
9K  frequ^utly  piadf^  bjf  persons  who  fire  known  to  be 
agspt?f  y^t  are  per^nally  liable.  (4)  The  defendant, 
(bereforef  ip  or^er  to  e3(;empt  himself,  opght  to  sbeW)  not 
pply  that  the  plaintiff  knew  him  to  be  an  agent,  but  that 
be  ftisp  ppderstood  that  the  defendapt  was  not  to  be 
apswi^rabla  vitrd^  whereas  the  contrary  is  wparent 
from  the  ^ase ;  for  if  the  defendant  be  not  liable,  no 
pna  else  is :  fhe  drawees  are  not,  for  they  have  not  ao^ 

(•)  3%uiifiv,.PM(y'  9fr.  M.  »)  1^4^ 

(4)  Jppiiioh  T.  Mnks,  S  iaH,  U8.    Li  JFhtn  v.  Lojfd,  5  timnf.  Ttd. 

A  a  ♦  pepta^} 


?4*»«^V. 
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1816.  cepted ;  nor  the  Durham  bank,  for  there  is  nothing  in 
writing  to  bind  them;  and  as  theDirAim  bank  and 

«gabut  drawees  were  identified,  it  may  well  be  intended  that  a 
second  name  was  added  as  drawer,  to  give  the  biU  ad^ 
ditional  porrencjr. 

Scarlett^  contra^  endeavoured  to  distinguish  the  cases 
cited  for  the  plainti£    As  to  llamas  ▼•  Biskop^  he  ob- 
served, that  the  plaintiff  had  no  knowledge  of  any  agenqr, 
except  as  &r  as  it  might  be  inferred  from  the  bill's  being 
addressed  to  the  drawee  as  cashier,  irfiich  the  Court 
considered  as  only  descriptive  of  the  party ;  for,  though  a 
cashier,  he  might  well  accept  on  his  own  account ;  and 
the  rest  was  merely  local  reference :  but  it  is  remarkable 
that  the  Court,  upon  that  occasion,  referring  to  a  case 
in  Carth^j  took  the  present  distinction,  saying^  ^  It  mig^t 
have  been  otherwise  if  the  action  had  been  by  J.  & 
who  wias  privy/'    And  what  was  there  said  as  to  the 
non-admissibility  of  matter  dehors  the  writings  was  said 
only  as  it  regarded  any  matter  to  charge  third  persons, 
f .  €.  the  York  Buildings  Company.    But  it  is  the  daily 
practice  to  admit  evidence  explanatory  of  written  con- 
tracts, in  order  to  shew  the  real  nature  of  the  transao- 
tion ;  as  that  a  bill  of  exchange  was  drawn  for  accom« 
modation,  or  by  a  servant  only.    With  req>ect  to  the 
personal  liability  of  agents,  upon  contracts  in  which 
they  are  known  to  act  as  agents,  it  is  observable,  of  the 
two  authorities  quoted  in  fiivour  of  this  position,  that  in 
one  the  plaintiff  had  no  knowledge  that  the  defendant 
drew  the  bill  as  agent;  and  the  other  was  a  case  61  co* 
venant   And  as  to  the  argument  for  the  necessity  of  this 
defiHidant's  liability,  drawn  from  the  supposed  ine- 
aponsibili^  of  any  other  part^,  it  may  be  answered,  that 

the 
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tbe  Durham  bank  is  liablei  in  the  same  manner  as  ship* 
owners  are  liable  upon  a  charter-partyi  not  mdder  sealf 
dkecated  hj  tbe  master  on  their  befaaiC 

Lord  EiXENBOftouGH  C.  J.  Isitnotanuniyersalrole 
that  a  man  who  puts  his  name  to  a  bill  of  exchange  thereby 
makes  himself  personally  liablei  unless  he  states  upon  the 
&ce  of  the  biH  that  he  subscribes  it  far  another,  or  by 
procuration  of  another,  which  are  words  of  exclusion  ? 
Unless  he  says  plainly,  <<  I  am  the  mere  scribe^*'  he  be- 
comes liable.  Now,  in  the  present  case^  although  the 
phuntiff  knew  the  defendant  to  be  agent  to  the  Durham 
bank,  he  might  not  know  but  that  he  meant  to  offer  his 
own  responsibility.  Every  person,  it  is  to  be  presumed, 
who  takes  a  bill  of  the  drawer,  expects  that  his  respon- 
sibility is  to^  be  pledged  to  its  being  accepted.  Giving 
full  efiect  to  the  circumstance  that  the  plaintiff  knew  the 
defendant  to  be  agent,  still  the  defendant  is  liable^  like 
any  other  drawer  who  puts  his  name  to  a  bill  mthout 
denoting  that  he  does  it  in  the  character  of  procurator. 
The  defendant  has  not  so  done,  and,  therefore^  has 
made  himself  liable^  I  do  not  say  whether  an  action 
would  lie  against  the  Durham  bank,  because^  consider- 
ing it  in  either  way,  it  would  not,  as  it  seems  to  me^ 
afiect  the  liability  of  the  defendant. 

SayletJ.  I  am  entirely  of  the  same  opinion.  The 
drawer,  by  the  act  of  drawings  pledges  his  name  to  the 
bill's  being  duly  honoured  ^  and  though  the  plaintiff  in 
this  case  knew  that  the  defendant  was  an  agent,  he 
might  i^lso  knpw  that  h^  had  given  this  pledge. 


S49 


1616. 

taunnvoM 
Famu>w« 


Abbott 


}ai<i.        AwofrJ,  I  MR  ftho  of  ^  8«iiw  «pu4fn,  Hi^ 
,  jp"      iwrty  dow  n©l  8h*w  *«t  A«  bill  1KM  n«l  n*w  Mowd^ 

;tepr^    ing  to  the  effect  wbk^i(l)WnaaUl»faW«f  it* 

if OMQV»  J*    I  «pprebeo4  th»t  DO  Action  ^fW}4  lie 

fNi  Umi  1^  «]W«Dt  nfftmft  Aoi«  who  WK  the  pwtiii^ 
tfit, 

Judgment  fot  the  PUidtlft 


'^^^s*     .  l^ATTEN  and  Others  against  Tnoirfpsplf. 


m  imniifu  be-  ^t  the  tri^li  b§foi;f  fje  Bltw:  h%  At  tbe  l^tumtkr 

Tendee*^sfJtor,  Mfis,  ^9n4ge%  90QCtft9  9l^bjfi^t  tQ  the  epimm  of  the 
^S^?Iii*tibe  Caurtf  uppn  a  pa«^  which  sta^ted^  tlwt  the  j^uitilft  vi^ 
MoJicd^*'  mwcbwtf  »(  JRrf^port,  i^  l^eU^n^  tb»t  ^Arfmm  wd 
SS  Mdh  ^'  ^*  W?rchwt8  «t  PmWiiii  ^n4  that  th^  drfeQ^t 
»«^«^*^-  WW  the  proviuanal  «3signe^  pf  HotlgMm  m4  Ck^  ¥wk- 
▼endce  on  a      tm%  whq  wfiTfi  in^phwt*  Kt  f^txmmf*    On  th^  28$^ 

general  ac- 

count;  where-    ^J^    i%li^  the    plaU)tiflE|  Wrpt«  tp  Hu^m^ft  HU^  Cq^ 

<^,whmthe  informing  them  that  th^y  ha4  th^t  ^  cpouq^pe^d 
binkrapt,  and    loading  the  brig  Andwch^  of  Beaumaris^  Owen  master, 

£^4^  wi|h  wb«ftt»  wd  Pf  vhJQh  they  uwde  them  w  offer, 
™P^****  **  W  **^"*  *^^  *^'  «»^  ^^  ^^^*  ^^^^  d"^» 
tol^c^*!^'    «5iwnedt  and  fw«  PR  hpard,  (A  9U^  5A  p^r  hftrrel,  of 

tion,  upon  the 

arrival  of  the  Mp,  wetit  6n  board,  and  Miied  the  cargo,  the  agent  of  fhfe  vendor  hAvlag 
previously  given  notice  to  th^  ff^fjai  (A  delfT^  ifte  Wfot  U^  lm»  «a4  4)f  fV^m  twrWff 
agreed  thereto :  Held,  that  trovfer  Would  lie  hj  the  vendor  against  the  assignee  of  die  bau- 
nipt  factor* 

^Ostpne^ 
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20  st^ne,  payable  by  our  bill  on  yourselves,  at  three  Iflfi 
montbs'  .date,  from  the  d»te  ef  biU,©f  lading."  On 
th9  4Qth  Majif  fliaknwn  and  Qp*  wrotl?  to  the  plaintiffs 
in  mnwei^  accepting  the  ogfri  unci  r^q^^ting  to  be  ad- 
vised in  time,  to  have  an  j^^urmcQ  cflfectcd.  On  the 
6tb  i/tm^f  the  plaintiff  inclosed  tP  tb^ip  tlift  invoice  and 
bil)  fif  lading  for  108  taps,  ^^  dr^w  Uppn  them  for  the 
price,   by  three    bills    tP    tb^ir  prder,   ftmou^tJiig  to 

150?Z.  oi,  Hii  wbich  Biolman  w4  Co.  returo^d  on 
tbe  Stht  ^cc^pt^d^  The  «^e  theu  SQt  forth  ft  §erie9  of 
l§tt€r»  hetwfca  Hiakmn  mi  Co.  ^nd  ffo^$on  md  Co«i 
M  foUows. 

•'  Hkimau  aud  Co*  to  Hodgson  apd  Co.,  HQtb  4ffl^ 
JSllf.  You  hftV9  inQlo$<?d  »  hill  of  lading  fpr  §60  barr§U 
of  wh^t,  shipped  pp  board  the  Coru^t^  Captain.  WiUm^ 
Yeu^  will  plea^fi  inak^  the  n?ces^ary  insurance*  Ti?}^ 
*mQl  also  efffci  insiaranp^  (m  IQO  tom  qf  "txAmU  ^J^ippeA  gi 
Westport,  on  board  the  brig  Amlwphi  ^  B§4UIQftri^ 

J*  Qww  mqf$fr ;  thja  y^f^  is  npw  in  port,  §»d  r^y 

for  wling.'* 

^'  Hg4g9&n  a»d  Co«  tP  Hickmn  aqd  Co|  4tb  i7i^]»^» 
The  bill  pf  lading!  per  Cmtenf^  if  r^fi^lyed,  aini  % 
inmfmc^  ^egt^^  off  wkeqU  per  Amlwfh,  frm  w^t- 
ppit?  particuhr  of  tohifh  i§  anne^i,  TJie  two  bill§ 
ii|ClQ9^  in  ^pprs  pf  th^  l§t  instanti  §mou||ting  tq 
i^^iln  6^  Gdt  ar§  t9  your  eredjti  and  the  three  drafU 
advised  of,  together  1 55  /„  shall  meet  dye  honour." 

'*  Hickman  and  Co.  to  Hodgson  and  Co.,  6th  JuTie. 
In^os^  ypKI  will  receive,  Atkinsqn  ^nd  Cp*  on  C  and 
&  Hajfij  20QI. ;  A  Banfield  on  jF.  ^ftfifi^ld^  500/.;  our 
dr«ft  on  4r  4ihif^  B76/,  ^5.^  which  pl^asg  put  to  our 
credit.     We  have  valued  on  you  to 

^^  Hiigne^ 


TB«fn»ib 


959  CASES  IN  MICHAELMAS  TERM 

ISltf.  £. 

p^^^^^  •*  Hugne^  BeaumaHf  and  Co.         -    500 

«<  Thomas  ulMof^  in  three  billsp    -  1200 
<<  Samuel  Matthews  -  -    SOO 

«  John  Tomlinson  -  -    400 

^  Denis  Midan        -  -         -      40 

"  lAfndonj  BoUony  and  Co.  -  1000 

"  To  which  please  shew  honour," 

**  Hodgson  and  Co.  to  Hickman  and  Co.,  10th  June. 
We  wrote  to  you  on  the  8th,  and  are  since  favoured 
with  yours  of  the  6th 'instant,  inclosing  three  drafts, 
amounting  together  to  1576/.  45.»  which  we  placed  to 
your  credit  Your  six  drafts,  together  3340/.,  shall 
meet  due  honour,  according  to  your  advices.  Inclosed 
are  account  sales  of  wheat,  per  Fanny,  the  net  pro- 
ceeds, 1245/.  19/.  Scf.,  are  to  your  credit,  as  are  also 
your  sales  per  Clyde,  amounting  to  lOdO/.  Ss.  lOd, 
herein  handed  you." 

^<  Hickman  and  Co.  to  Hodgson  and  Co,  8th  June. 
We  inclose  three  bills,  amounting  to  1581/.  75.  ddL,  to 
the  debit  of  your  account :  you  have  also  inclosed  a  bill 
of  lading  for  804  barrels  qfiolieat  shipped  at  Wesiport, 
on  board  the  Amlwch.  There  is  no  fresh  com  coming 
to  market  all  over  the  kingdom :  the  growing  crops  of 
both  oats  and  wheat  look  very  badly,  particularly  the 
former.  Since  our  last  advices  we  valued  on  you  as 
follows ;  viz.  in  three  drafts,  to 

£.      5.   d. 
"  N.  Mahon        *  -      700    0    0 

«<  J.  Hills  -  *       182     9  10 

••  WiUiamson  and  Co,      -    2000    0    0" 

^*  Hodgson 
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Hodgson  and  Co*  to  Hichnan  and  Co.,  1 1th  June.       1816. 
We  are  favoured  with  yours*  of  the  8th  instant,  in-       — - 
closing  three  bills,   1581^  75.  6(f.,  which  are  placed  to       ttgama 
your  credit :    it  also  inclosed  bill  of  lading  for  wheat) 
per  Andwck^  which  shall  have  our  best  attention  on 
arrival.     Your  three  drafts  for  28822.  9s.  lOd.  shall 
meet  due  honour." 

On  the  2d  Jiine^  Hodgson  and  Co.  effected  an  insur^ 
ance  in  their  own  names,  on  the  wheat  in  question,  for 
1 300/.,  in  pursuance  of  the  letter  to  them  of  the  SOth 
Mc^j  and  on  the  8th  June  the  Amlwch  sailed  for  Liverpool^ 
with  the  wheat  on  board.     By  the  bill  of  lading  the 
wheat  was  made  deliverable  at  Liverpool^  to  Hickman 
and  Co.  or  assigns,  and  it  was  indorsed  by  them,  to 
be  delivered  to  Hodgson  and  Co.,  or  order.     On  the 
15th  qS  June  Hickman  and  Co.  advised  the  plaintiffi, 
that,  in  consequence  of  several  extensive   failures  in 
which  they  were   involved,   they  found  it  impossible 
to   make   good  their  engagements.     A  circular  letter 
to  the  same  e£Pect  was  at  the  same  time  sent  hy  Hickman 
and  Co.,  to  their  principal  creditors  and  correspond* 
ents.    Hickman  and  Co.  stopped  payment  on  or  about 
the  15th  Junci  and  continued  insolvent  until  their  bank- 
ruptcy, which  took  place  shortly  after.     On  the  2Ist 
June  a  commission  of  bankruptcy  issued  against  Hodgson 
and  Co.  The  several  bills  drawn  by  Hickman  and  Co.  on 
Hodgson  and  Co.  were  accepted  by  the  latter,  and  have 
been  proved  nnder  their  commission.    The  plaintiffs,  on 
receipt  of  Hickman  and  Co.'a  letter  of  the  15th  Jitne^ 
immediately  sent  one  of  their  clerks  to  Liverpool  with 
one  of  the  bills  of  lading,  and  with  a  power  of  attorney, 
authorizing  their  agent  there  to  stop  the  goods  in  tran^ 
mhu    The  derk  arrived  at  ZAverpool  on  the  20th  Juney 
md  found  the  Jmhwhf  which  had  arriyed  two  days 

before 
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1810.       before  him,  lying  with  th«  wfa tot  on  boftrd)  in  tbe  Mgney. 

p  On  the  Mme  day  she  came  intb  Georgifu  dock  baeiA, 

<vo<'<<^       Inverpoolf  and  in  the  afternoon  the  under  warehoiiieiiiiii 
TaoifJfioirf 

of  H^dgmm  aild  Ce^  went  on  board  for  the  purpoM  of 

taking  a  •mnpley  but  was  refused  by  the  matci  (llle  cafP* 

tain  not  being  then  on  board,  and  having  left  expres 

orders  with  the  mate  that  the  hatchways  should  noi  be 

opened,)  whereupon  he  returned^  and  the  head  w^Une- 

bouseman  went  on  board  and  told  the  mate  (the  captain 

being  still  absent)  that  he  came  from  Hodgson  and  C049 

the  eonslgnees,  and  wanted  a  sample,  in  answer  to  wbteh 

the  mate  eommutiicated  to  him  the  captain's  orders;  bat 

upon  the  .warehouseman  replying  that  the  next  day  was 

market  day,   and  they  wanted  it  to  be  shewn  at   the 

market,  the  mate  permitted  the  hatchways  to  beopened^ 

and  a  sample  to  be  taken.     On  the  01st  Jtmg  the  plain- 

tiiFs'  agent  exhibited  the  bill  of  lading  and  power  of  at**' 

torney  to  the  captain,    and  required  delivery  of  the 

wheat  to  be  made  to  him  on  behalf  of  the  plaintifii  and 

the  captain  signed   an  undertaking  upon  the  bill  of 

lading,  not  to  deliver  the  wheat  to  any  person  but  the 

agent,  he  agreeing  to  pay  the  captain  the  freight,  and 

guarantee  him  and  his  owners  from  any  oipens^    On 

the  22d  the  agent  gave  the  captain  a  bond  of  ind^nnity^ 

and  paid  him  his  freight.     On  the  evening  of  the  99dp 

the  Amlwch  having  got  into  a  pnoper  birth  to  disdiarge 

her  cargo,  the  messen^r,  under  the  commission  issued 

against  HodgsM  and  Co.)  took  possession  of  the  sU^ 

and  cargo,  and  several  days   afterwtfda  opene4  ^ 

hatchway's,  discharged  the  cargo^  and  delivered  it  to  tbt 

4efendant|  who  called  it  t9  be  sold  jb^'  auction.     TJie 

case  fiirjtfier  staJted,  that  Hickman  and  C^.,  during  lb? 

years  >81S  aad  \%li^  ^ff  t^  ^  tune  ^  their  ftoppinf 
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fmpomtf  had  bMn  in  tke  hubtl  of  cOBdigniAg  goods  t*        1^16. 

Heigum  and  Co^  td  be  sold  by  thern^  us  factors  ibr 

Hkhmmn  and  Co»^  and  had  also  remitted  to  and  drawn       agahai 

bills  upon  Hodgson  and  Co.,  which  they  aceepted,  and     ^«**^**^^- 

that  the  account  between  them  was  h,  running  account; 

Ifaat  at  the  time  of  Ihe  tratismissioB  of  the  bill  of  lading 

in  question,,  and  of  the  failure  of  Hodgioh  and'  Co., 

they  were  under  aeceptances  ibr  Hickman  and  Co.  tb  a 

larger  amount  than  that  of  the  bills  and  goods  remitted 

t0  them ;  but  that,  in  eonsequence  of  thdr  fiulure  to 

make  good  p«rt  of  their  acc^tances,  the  balance  was  in 

fisvour  of  the  estate  of  Hickman  and  Co.    The  aec^i- 

ances  so  dishonoured,  including   the  three  bills  men« 

Ijoned  in  the  letter  of  Hickman  and  Co.  of  the  8th  Jime^ 

w»*e  proved  under  the  commission  of  Hodgson  and  Co., 

and  dividends  received  thereon,  but  the  balance  still 

remains  in  favour  of  the  estate  of  Hickman  and  Co. 

The  questito  was^  whether  the  plaintifis,  under  the  ciN 

cumstances  stated^  had  a  right  to  stop  the  wheat  in 

Hfitmitu* 

The  case  was  argued  at  the  sittings  at  SerjeatU^  Inn^ 
before  this  term,  by 

• 
Richardson^  for  the  plaintiffs,  and  i%,  for  the  de- 
fendant. The  authorities  chiefly  ^relied  on  in  favour  of 
the  plaintiffs  were  Kinloch  v.  Craig  (a),  Feise  v.  Wray  (6), 
and  Oppenkeim  v.  Bussell  (c) ;  those  for  the  defendant 
were  Lickbarrow  v.  Mason  (rf),    Cuming  y.  Brffwn^c)^ 

(o)  5  I'.jj.  iid.  785. 

(i)  0  SaM^  93. 

(c)  3jDot.iPul>  42. 

(d)  2r.  Jl.  63.   \H.m,Z51.  5r.i2.567.   2^.J9/.211.    ST.B. 
S89. 

(0  9  JE^,  506. 

HaiUe 


356  CASES  IK  MICHAELMAS  TERM 

1816.       Haille  v.  Smith  {a\    Wright  ▼.  Lames  {h\  and  Vtrtye  v. 


Pattiv 


JaxxU^  (c)    The  Coart  went  &o  fully  into  the  argamcnls 
ngahui       in  delivering  judgment,  as  to  preclude  the  neoenity  of 

Taomviok*  /•      1         1       •! 

a  further  detail 


Lord  EttENBoRoDoa  C.  J.  This  is  an  action  by 
Patten  and  Cb.,  who  are  the  sellers  of  a  quantity  of 
wheat,  against  the  defendant,  the  provisional  assignee 
tinder  a  commission  against  Hodgson  and  Co.,  mer« 
chants  at  Liverpool.  The  action  is  in  other  words  by 
the  Westport  house,  against  the  repsesentative  of  the 
Liverpool  house,  to  recover  the  value  of  this  wbea^ 
which  was  consigned  by  the  Westport  house,  the  unpaid 
sellers,  to  the  DtMin  house,  the  buyers,  and  by  the  DMsn 
house  made  deliverable  to  the  Liverpool  house  for  the 
purpose  of  sale,  on  account  of  the  Dublin  house.  And 
the  question  is,  in  what  character,  and  with  what  rights^ 
the  Liverpool  house  received  this  cargo*  The  relation 
subsisting  between  the  parties  is  to  be  collected  from  a 
long  correspondence  that  passed  between  them,  and  Is 
set  forth  in  the  case*  If  it  is  to  be  taken,  that  the  cargo 
was  consigned  to  the  Liverpool  house,  as  a  security  for 
advances  made  by  them,  this  may  afford  a  grodnd  for 
their  claim,  to  detain  the  same  until  such  time  as  they 
are  indemnified  against  these  advances,  or  the  responsi- 
bility they  have  contracted  in  respect  of  the  cargo.  But 
the  case,  as  it  now  stands,  seems  to  me  to  go  farther,  and 
that  the  defendant,  in  order  to  succeed  in  his  claim, 
must  make  out  this  position,  that  wherever  a  principal 
consigns  goods  to  his  factor  for  sale,  and  is  at  the  same 

(b)  1  JB9i. i  Pui.  89S.  (0  4  £^  K.P.CBit. 

(c)  ^C<m^N,P*C.8U 

tim« 
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time  in  a  course  of  drawing  on  the  fiictor  upon  account^       1816. 
this  smgle  circttoistance  of  there  being  mutual  credits 
between  them,  does  of  itsdf  give  to  the  fiictor  a  rights 
not  merely  to  detain  such  consignm^its  aa  shall  come 
to  his  hands,  but  to  anticipate  the  posseteion,  and  keep 
it  agunst  the  unpaid  seller.     If  there  had  been  any 
specific  pldge  of  this  cargo  in  the  course  of  the  trans^ 
action,  if  bills  had  been  accepted  by  the  Ijherpool  house 
on  the  credit  of  this  particular  consignment,  or  if  it  had 
been  so  stipulated,  this  would  have  been  a  different  case. 
But  it  appears  from  the  whole  transaction,  that  this  is 
a  inere  hsked  case  of  a  factor,  to  whom  a  quantity  of 
wheat  is  consigned  for  the  purpose  of  bising  sold  by  him, 
and  who  is  to  account  fer  the  sal^  and  render  the  pro^ 
ceeds  to  his  principaL    In  such  a  case,  if  the  -fiukor  has 
veoei^ed  the  proceeds,  he  inll  be  entitled  to  his  lien  upon 
them,  to  the  extent  of  his  indemnity,  but  he  can  have  no 
rights  anteoedendy  to  possession  in  respect  of  the  coin 
flgoment,  but   such  as  he  has  in  his  representative 
character  ofibctor,  in  order  to  eSectiTate  the  object  of 
the  consignment.    Now,  let  us  consider  what  were  the 
rights  of  the  Liverpool  house  as  against  the  Dublin  housed 
On  the  90th  of  jSfoy,  the  Dublin  house  wrote  to  the 
plaintiffs,  acknowledging  the  recript  of  their  letter  of  the 
28th,  making  an  offisr  of  100  tons  of  prime  wheat,  free 
on  aboard  at  1/.  \4es.  6d.  per  barrel,  payable  by  the  plun«> 
tifi'  drafts  on  the  Dublin  house,  at  three  months  from 
the  date  of  the  bill  of  lading,  and  informing  them  that 
they  accepted  the  offer.     At  that  time,  it  is  plain  that 
the  bill  of  lading  if  it  had  any  existence,  had  not 
reached  the  DiMin  house;  and  indeed  it  appears  not 
to  .  hare  been  forwarded-  to  them  ^until  .the  '6th  olf 
Jfai^,:wlien  It  waii  indosed  witii  tlie -invoice  for* '108 
-Vol.  V.  R  b  tons 
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1816.      tons  pf  wbeftty  md  bOU  w«f»  4rftwii  w  tli#m  Ipv 
J~^      A*  lUDoiiiitt  which  thqr  nmspted  and  returned  tP  tha 
ijg^    phuatiffi.     B«t  I  find  by  a  letter  from  the  JOMm 
hwi$e9  pftha  same  date  with  that  19  which  thqraacipt 
dia  piaifitifi'  offiNV  that  tbqr  directed  tha  Mmfool 
hooflf  to  efiwt  aa  insiuaiica  npon  thia  pardiaaa^    1^ 
letter  rehtaa  to  other  mattera  as  wdl  aa  thi%  which 
ahewi  that  tbia  was  nothiiig  mote  than  an  ordinarf 
traniactioa  between  the  parties  aa  prumpal  and  fiiftor* 
Ko  mention  ia  madc^  that  the  bill  of  lading  afaould  be 
aeot  to  tfaei%  to  hold  fui  a  pledge  on  thia  partaealar 
acoeunt:  this  letter  only  eaotains  the  oomnion  instmo- 
tiom,  as  between  principal  and  ftetor#  to  take  cbaiy 
of  the  carjoea  iped0edf  and  insore  them.  Utt  mat 
letter  between  the  feme  partits  is  of  the  6dft  ^M^ 
ranitting  billa  to  tha  credit  of  the  DMm  hoUs^  to  tht 
nmonnt  of  157^  U^  and  ndoing  apon  the  Lhtff^ 
oonse  by  ie?eral  bitti  to  the  aaioant  of  <M0)^  but  M 
ii  woid  of  the  consignment  by  the  Jmfmck%  or  that  Ai$ 
kdMeonthe  credit  of  it;  ao  thet  it  ia  phii^y  an  a^* 
ceimt  cnrreat  between  them^    Then  ooaaaa  e  kttar  of 
the  ath  of  Jme^  in  the  fiiet  pkac^  inoloaing  tbtee  Mb 
amoaatii^  to  16811  7f.  «A«  to  the  ddbit  of  iba  eaOoaat 
of  the  LioerpMl  houses    HeA  than  k  n  lAmittaBce  to 
be  set  i^gainst  th^  &Mrmer  drnftat  the  letter  eiso  i>- 
doses  the  bill  of  hiding  finr  the  wheat  on  board  the 
AmkKks  andtheopnoceedatooAeraMttendfageoa- 
ml  natnnei  and  dT  ncoono^  but  dock  not  inivaaM  tlist 
the  ZMTKid  house  ahonU  hdd  .tW»  faiH  cflad^ 
their  balance  waa  aatisQcd*     There  lb  therdte^  ^ 
specific  pledge  of  the  obiqo  ;  by  posseaMon,  tbey  ^^ 
am^oobtediy  have  aoqnired  a  lien  appn  ilA  aaarfg'^' 

oMpitt  but  itbiain  ji  notfOng  i«  pto^  l^  oitfiV^ 

^  tilt 
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tkeUil  ofkdiBgiWBi  ient  to  iImbi  in  theit  wpnuiy <f 
fiMton.    AltbottghU  goes  onto  <nibnnthtn,1kil4rt 
2]IhUm  hoiis^  sinoe  iMr  ktt  advion,  had  i^wd 
t9#fiiidmaiB0Mt^  of  ii88<.ll^  IM^  tbmiiMl  aM 
▼ord  Oiat  die  rakiog  ivm  s^  tbo  oradit  dT  Ike  InH  af 
Uiag.    Thus  atands  the  aomsppndaoaa  mVUk  aacan^ 
paniadthaihafaaritfaebiiafladipgtayMstiDa;  mad 
I  irouid  ask,  arhethar  them  is  a  wfOfUm  ^fiaaiighaat  dw 
^lok  toaduag  a  asoanty^  ar  any  tUpg  Mke  a  {Mtb 
tfealar  (^s^iapriatiaii  ef  this  iiH  qf  lading  to  aajr  i 
fie  diaft  ar  balance?    This  cne  im  baea  libsMBi 
1hi^0d  Home w^Smkh,  hut  i  Ounic  ifcboanM: 
Uanoetok.    T|uilw»  a  spaaifie  pledge  flf  the MSga^ 
by  indoiBeaimt  and  deliaeiy  af  die  UM  of  ladings  vpeai 
an  agreeoMit  belwesa  the  pardes,  dttt  the  eai^ahaaid 
be  beU  as  a  collateral  seorai^    Ike  cafi  aas  diist 

by  the  eama  persesa  uadsr  diffiereal  foms,  dst  ana  m, 
mercaatVe  heuse^  ondor  dw  finp  of  iSkftM  jai^  Jtkmmh 
the  odier  a  fanaHng  hones^  nadar  die  Arm  d  Smki^ 
SaD|y  and  Ca.;  dtt  latter  of  twhaoh  iiaii^g  a  caB» 
Mspsndeat  af  the  aaaw  of  Ibmma,  arfap  desfared  a» 
exteasiMi  of  cvedit  npeipi  tfasir  hoass^  it  emsagnnd  |k* 
tweeoi  tboBi,  that  iBraasie  shooid  be  at  ibsr^  $a 
50002.  weekly,  fer  a  liadted  peiiad,  ta  aa(re 
aaMUDt,  he  am  to  leant  dnm  gead  inlkaa  £aad^ 
ae  a  fiiidiar  eecara^,  to  kdge  a  aredit  ia  d^ir  Aaaar 
ifidi  toro  ivttsw  k  iSroKifar^i,  todpeanoBB^ 
and  abO|  (arhioh  SB  matonal  to  be  aotioed,)  as  a  aeUateial 
seeuriQr,  to  ooosiga  to  AeJboase  af  AmA  aad  Jbhimmi 
a  eaqp  af  lien^  aa^  mm  fcr  sale  oa  his  srsaanra  la 
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1816.  kdiiig  indcMsed  w^ere  remitted  to  Smith  and  AJtkkwm. 
Now,  upon  this  statemeojt  I  would  repeat  the  question, 
whether  thare  b  any  mention  of  a  security,  or  a  col- 
lateral security  in  the  present  case^  or  that  the  Uoer* 
fooi  house  were  to  be  placed  in  a  relation  to  this  cargo, 
to  entitle  them  to  any  thing  uUra  their  rights  as  fibcton? 
For  I  admit,  that  an  agreement  similar  to  that  in  HaSIe 
Y.  Smith  would  have  varied  the  situation  of  these  parties, 
considered  as  principal  and  fiictor^  and  made  them  con^ 
tractors  on  a  special  account,  and  with  reference  to  dis- 
tinct securities.  I  apprehend,  however,  not  a  word  of 
this  kind  is  to  be  foiind  in  the  case.  In  HaiUe  v.  Smithy 
it  was  considered  by  Eyre  C  J.,  that  the  consignment 
to  Smitk'  and  Atkinson  was  not  merely  to  sell  for  the 
benefit  of  the  consignor,  but  upon  trust,  that  the  pro^* 
ceeds  should  remain  with  Smith  and  Atkinson^  by  way 
of  indemnity  to  the  banking  house.  Again  I  ask,  is 
there  one  word  here  about  an  indemnity  to  the  livers 
pool  house  ?  If  not,  it  is  plain  that  a  lien  can  only 
attach  on  property  in  possession;  until  the  party  is 
possessed  he  can  have  no  lien,  and  must  be  content  to 
run  the  common  risk,  but  when  once  he  is  lawfully  pos* 
sessed,  he  may  retain  until  satisfied.  Thus  the  case,  as 
it  appears  to  me,  stands  with  respect  to  that  oi  HaiUe  v. 
Smithy  upon  which  so  much  reliance  has  been  placed.  I 
have  also  looked  into  the  case  of  Vertue  v.  Jewellj  and 
find  that  there  the  bill  of  lading  was  indorsed,  and  sent 
by  the  consignor  on  account  of  a  balance  due  from  him, 
including  several  acceptances  then  running,  so  that  it 
was  in  the  nature  of  a  pledge  to  cover  these  acceptances. 
There  is  nothing  of  the  kind  in  this  case:  the  bill  of 
lading  was  transmitted  for  the  purpose  of  enabling  the 
ftctora*  to  sell^  without  any  refiarence  to  a  loan  or 

baknce 
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balance  due  to  them.    It  seems  to  me^  that  thb  case       1816.' 
distinctly  &lls  within  the  authority  of  Kinloch  v.  Cra^  .•         '        ' 
there^  as  here,  the  cargo  was  sent  to  Sandman  and  Co.,.      agabut 
the  factors,  who  at  the  time  of  its  arrival  were  under     '^^^'*'***'' 
acceptances  on  this  very  account;    The  bill  of  hiding,  it 
is  true,  was  unindorsed,  and  so  iar  the  iact  differs;  but' 
the  judgment  ofAshkurst  J.  goes  the  lull  length  of  this 
case^  for  he  denied  that  as  between  principal  and  fieustor 
merely  the  factor  has  a  lien  till  he  has  obtained  pos- 
sesssion  of  the  thing  which  is  the  object  of  the  lien. 
And  therefiMre  he  said,   <'  If  Sandiman  had  once  got 
the  possession,  they  then  might  have  insisted  on  theur- 
lien."    With  respect  to  the  indorsement  of  the  bill  of^ 
lading,  if  it  be  made  to  the  party  merely  as  fitctor,  I 
conceive  it  carries  his  rights  no  farther,  being  made  for 
the  benefit  of  the  principal.     Now  it  canndt  be  argued 
here,  that  this  indorsement  of  the  bill  of  lading  was' 
not  made  to  the  Uoerpocl  house,  in  furtherance  of  the 
duties  to  be  performed  by  them  as  factors.     But  when 
an  alteration  of  circumstances  takes  place,  whereby  the* 
fiictors  '  are    no  longer  capable  of  perfelrlning   those' 
duties,  can  their  assignees  claim  to  havethe  consignment 
which  was  made  to  the  &ctors  in  respect  of  a  persond' 
confidence  reposed  in  them,  for  the  performance  of  those 
dnti^  which  their  assignees  cannot  execute  ?    It  Is  im- 
possible, in  the  altered  situation  of  things,  that  such  a 
daim  can  be  good.     It  seems  to  me,  that  this  is  neither 
the  case  of  a  pledge  by  way  of  security  for  advances 
made,  nor  of  an  assignment  of  the  bill  of  lading,  except 
for  the  purpose  of  enabling  the  factor  to  receive  the 
property,  and  carry  it  to  the  account  of  his  principal ; 
that  here,  the  unpaid  vendor  is  not  deprived  of  his 
right,  in  consequence  of  the  fidlure  of  the  vendee,  to 
Bb  S  stop 


ISK.       >top  ^  /iim|f/ti|  wd  tbtfifore   thtie  plaiitifii  *«f 
— —       eaUUM  V^  indgnmW  tlMgr  bavAg  done  nil  kfc  iMf 

mmm  of  HvdgsM  and  Co*  «eiHig  lilt  car|{»  in  apite 
cf  the  c(Vtain>  vndertfikuig  to  hcid  it  foribe  pkiBtift) 
md  I  fli9  Mt  ftirart  of  anjr  wllmit/  vi^iidi  doihet 
with  thii^  ^aM  tbus  eoiisidtr«d# 


BiravT  J.  I  |»n  of  the  iMM  opklita.  TVio 
fi«em  (o  pd  t^bo  «lwr ;  ll^  thdt  the  taptid  idUer  ImI 
a  l^igbti  b#fi>r«  (ha  goods  reach  tbt  pi«ich»i«rt  who  bal 
1|apf^||aiiiis<dTeQh  W  stop  them  m  ^ronijittf  i  m^t,  that 
t|ie8«  plaintiffi^  did  what  amcmnti  te  »  stoppi^d  m  ^nibi*' 
sdfi  bifore  th0  proper^  arrived  A|  ila  daMinatiei^  The 
qnlf  q^estiop  iii  §8  40  tbv  cUlm  lof  the  idHerpM  hdui^ 
w}i9  derive  titfo  under  the  Z)t^i»  hotile^  1^9  4re.  Ibd 
piircfaasenu  }fovj  th^  lAverpati  hm»  hed  sot  teeeived 
t))e  i^opirignmeatp  they  had  9V\j  raedved  the  hitt  if 
bdiofiy  iad9nad  tyr  the  DMin  house  to  them  m  their 
^^Uty  of  factors*  It  appears  that  tbtf  same  eoBTeyaneft 
ifhieh  br^ivht  them  the  bill  of  lading  indorsed^  9kb 
apprised  them  of  certain  bilU  having  been  drawn  upen 
them  by  the  Dublin  house;  but  when  I  look  te  the 
courser  of  dealing  between  these  paities^  it  Is  tiot  po^ 
sible  te  aacribe  the  drawing  of  these  bills  to  this  par- 
ticd^  consignment,  so  as  to  consider  it  as*  a  qpeeifib 
pledge  on  this  account  The  course  of  dealing  shewi 
tfiat  there  was  an  account  ourrent  between  theoif  the 
IMlin  house  remitting^  from  time  to  tirns^  such  bills  aS 
thfy  fought  proper  to  the  Liverpool  houlci  and  draw-* 
ipg  ^pon  tbem  without  regard  to  an  enact  correspond- 
ence betw^n  their  remittances  and  their  drafts*    In  tb«r 

letter 


VMMMnld 
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IWMiliviiiiiyttiMgltaebiUorUi^f  111  qmththHitymwkfB  lilt^ 
Mnittaiiew  to  fibotit  l406(»  and  4fttw  Co  th#  amMint 
of  bM¥0*n  f06of.  And  BOOML  TItte  luMUflt^  it  (I  int% 
i«pi  8C*i«wImm  nboat  th«  Mm  0f  |beSmttitiiBU|e  aa# 
Mttdgniiitttly  1)ui  tbiM  k  noclditgiji  iMlAtat  Ui  ttwrii 
th«fl|pt>Mq9HitkladPilieiriM9itto  tlteK  AnA%  tndUitf 
ioam  of  deiflliig  pluinly  shmn^  tkat  it^  tievfv  «ts  ftv 
tnidML  Uddfff  IheM  drcaaatnoM,  thm^  ^  Limr^ 
pMhatisk  diam§i  not  to  fBtttin  fmnoMJoa  off ro^Oi^ 
Mrich  hat  di^y  ^k^"^  ^  Ihair  kandiy  'bwd  tli  ^i^  j^ 
«aHi«l  of  prfipislrty  vfaidi  hl«  nam  rdttlMd  di6tB|  lo 
tfaH  tffDdiuiftU  tff  ikm  fnwndr't  Hgbt  tp  f^tali  it  wink  it  k 
ym  In  itmmihk  Tfae  bffi  of  lading  mm  ifiit  bjr  thi 
plabrtiA  id  Ai  iMbn  hbnMv  ottdtr  an  wf|i^diiii 
thUt  Aqr  #oilld  iHMJife  gdDd  thdr  atepttocM';  and  dujf 
forwarded  Am  latna  <o  dis  lAmpml  hi^vuki  In  tMtf 
factors,  who  are,  therefore,  entitled  to  no  other  rights 
an  vhpftrirdiiUriijr  Uripmlr  to  ftcton.  Sd^poM^  dken, 
lUfe  iriiM  hfed  cane  ialftlthe  {MMtti^ 
hdtttB  ia'  daa  .toar«^  i^hafc  v»iiU  kaw  Imi'  tktt  riglrt| 
af thejg figBffWi ?  iftlavbaalarfniaiiiidimiDUbf Ilia 
XfBojnoi  howfc  vhda  tfct|r)bagto#  iwifaknfft»  tbeiSriUi 
Ma  b<wUmi|^lHifrA8tepfMi  jH  and  i*nlid  wpiDii  ifai 
talfai^Mtkei»iaqMbi%  iv^lUt  I*  ^  Mm  y^tk  iltk 
ftattir|i4BigH  fawrerlbt  An  pifopM^r  ip  ipdcb  woOU 
hmtm  bdao^l^tha  pfitei)M4«»  &»  that  ten  hiif^ 
pMrt  thM  tbeJMtfnkPttie,  tblUH^  had 

fawn  oataaUy  im  iht  yaanoaton^f  pmJUimtpoai  }mmi 
AiglithMtraalKim^diti  to  Om  Z^afi^Ml  Jlm«|  caitt 
haaahadMUta^p^^iti  Ite  teliM^  of  mmuM  toirif 
agMait  Afm,  MDtwitluitaAdiilg  tllbi  0^  Mgt^  df 
|te  i&dMi]MMf  hiMae  jMitr  csoMeadi 
,  te  0«ld|  itf>t  jir  Aa  bab A  iif  tha  DMm  hmm  bift  Ar 

Bb  4  the 
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1816.  the  pmpbfie  of  its  bang  distributed  among  the  croditofs 
of  the  Liverpool  houses  although  the  property  never 
actually  came  to  their,  hands,  and  they  have  in  no  re- 
spect performed  any  part  of  their  engagement,  by  pay- 
ment of  the  bQls  valued  upcm  them.  This.seems  to  me 
to  be  in  substance  the  language  of  the  Liverpool  house. 
The  answer  to  it  is  plain,  that  it  would  be.doii^  a 
great  injusdce,  if  in  a  case  where  there  has  bem  no 
pledge  of  the  prc^>erty,  they  •  were  permitted  to  hold 
and  aj^y  it  to  their  own  use^  and  dis^ipoint  the.  real 
object  for  which  it  was  sent  to  them.  It  appears  to  me^ 
therefore,  that  the  pIainti£Es  being  entitled  to. stop  the 
gooda  as  against  the  Dublin  house,  the  insolvoit  Tepdees, 
this  right  was  not  determined  by  the  fiict  of  the  Tendces 
having  indorsed  and  placed  the  bill  of  ladii^  in  the 
hands  of  die  Liverpool  house  as  their  fiwtors. 

,  Abbott  J.  <  I^am  also  of  opinion  that  the  plrintiflft 
*are  entitled  :  to  judgment.  The  case  .states  that  tihe 
pUuBtiffi^*  being  resident  at  Wes^mtf  in  Irdand^doUiht 
wheali  to  the  DMin  house,,  and  transmitted  to  them.the 
Inll  of  lading  valuing  also  upm  diem  for  the  pnoe  of 
the 'Hrfisat  which  theyshipped  for  Unerpod.  The  Diifr* 
i&  house- accepted  die  bills  thus  drawn  upon  them,  but 
this  woidd  not  prevent  the  plaintifls  from  eMrdsingitbeir 
rif^t  tostop  tntrmsiiUj  if  drcumstaDces  should- inter- 
vene, before  the  delivery  of  the  wheat  to  Hke^DtMn 
housed  or  their  assigns,  to  warrant  such  a  stoppagew 
Hie  question  is,  whether  the  transactions  ^s^iidi'  took 
place  between  the  Dublin  house  and  the  Liverpool  house 
deprived  the  plaintifls  of  this  r%ht.  With  i^espectto  thn 
part  of  the  case^  it  appears,  that  the  DuUin  house  having 
received  the  invoice  and  bill  of  lading,  and  having  ac- 
cepted 
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oepted  and  returned  to  the  plgintifis  their  drafts  for  the       1816 
pric^  forwarded  the  bill  of  lading,  together  withbills.  of-      p][]^ 
eKcfaamrew  to  the  amount  of  ISOOL  and  upwards,  to  be     j»t>^«»*^ 
placed  to  their  credit  to  the  Lherpool  house,  advising 
tlieni,  at  the  same  ttme^  that  they  had  valued  on  them 
to  the  extent  of  about  3000/. ;  tMs  amount,  as  it  is  ob- 
served, neatly  balancing  the .  value  of  the  wheat,  and 
the  remittances.    The  case  states  a  prior  transaction  of 
the  consignment  o(  wheat,  by  means  of  a  bill  of  ladings 
and  of  the  remittance  and  drawing  of  bills  between  the 
same  parties.    From  all  which,  I  'think,  it  suflSdently 
iqipears,  that  these  parties  were  engaged  together  in* 
a  course  of  dealing  as  principal  and  fieictor.    Things 
being  in  this  situation,  the  cargo  in  question  arrives  at 
the  port  of  Lherpooli  and  almost  immediately  upon  the 
ship^s  entering  the  dock  she  is  visited  by  a  clerk  from 
the  Liverpool  hovaef  who   finally,  after  some  demur 
from  die  mate^  in  the  absence  of  the  captui,  and  con- 
trary to  his  express  orders,  which  he  was  well  autho- 
rised'to  gtve^  obtained  a  sample  of  the  wheat.  •  Now 
this  could  not,  under^  the- circumstances,  amount  to  a 
ddiivery  of  the  wheat ;  indeeed  it  appears,  that  the  U" 
verpoci  house  must  have  been  bankrupt  at  the  time^  for 
a  comnfiarion  issued  against  them  the  next  day.  *  But 
how  does  the  case  stand  wil^  respect,  to  the  plsintifb  ? 
We  find,-  that  on  the  vei^'text  day  after  the  ship  came 
into  dock,  the  plaintiffs'  agent,  being]  armed  with  the 
proper  documents,  went  on  board  and  demanded  the 
wheat  in  their  nikmes,  and  obtained  from  the  captain 
an  undertaking  not  to  deliver  it  to  any  one  but  their 
agent,  upon  condition  that  the  agent  should  indemnify 
him,.and  pay  the  freight,  which  condition  was  performed 
the  folkywing  da^.    It  appears,  therefore^  that  the  plain- 
tills 
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lllti      tiflb  Ad,  «M  Ikr  min  Aeto  lajn  evei^  tbiiiff  t6  ilop  iIm 

liatr^Qfl  iMsr  tbt  dommi^lioA  agMnit  the  XiiaijMal 
h$ni«ey  iRtQ«f miid^  m4  i^*v«ilte4  tlM  aetnit  deliriry  tir 

tim$  bem  fo}v«pw  iq  m  tQ  h*m  tmn  {Mframi  fiapiliUi 
df  t»kiog  |)08H#f8iQDi  I  ^pMlc  filH  gMit  dfifitfeobt  tn 
4?  ^jMiM.^  «»jp  i'Ordi  but  if  laob  M  ba«  |li«  emti 
I  ibmdil  )imf0  fslt  B»  nmpb  49i»bt  ai  ^  ]mii»  ii(iw9d 
%tb^  tim  to  Mosi^^  Tb^  cuifi  of  iMbAiirtMv< 
Mmi^km  ^qibofky  tq  nbflv,  tbat  »  f lecigi  jAi49  br 
t]i»  0Mfi8«fe.9f  gf^  to  »  fmstm  ^s  mAciffit  tQ  dnm 
tb^  nnpigmf  of  bk  rigbtr  t^  ^tq^  i^  thmUfik  U  that 
qiM  wrtfw  mvfihMits  4i  Mddhbmgh  ftbigptd  giwdt 
w  iiQMWt  f^  JkMw#  <tf  JSftK^^M^ffft  dfw  yptti  b^  tot 
tb#  ftn)Mllt»  wbicb  IhUp  irer^  »«0i>ted«  a^d.^wtmitiffeA 
ta  Iwft  thfltiDy^te  and  bittB'fi£  liMiiiig  jndarMda  tthiab 
JWif»«»i^iiwds  JMii  t^  tb«  glaNitiilf  «i'«rdir  Ihrt 
tb^  iiiigN'/tiib#  ptfsaHiiftii  .»f  tbi  goodt  tndfisflttAaii: 
<¥i  bjs  im»ll«t,  Preem^h  ^  tii0»lil>m»rtitn%  ^e«  i^oh 
tb^  mMHr  to  ib^  Mnomt  <^  th^br  vaimifr^  It  io  mt 
e«pr#«lj  fft^tsA  tl^  tbe  bllte  F^re  dbwsl  a|[iiiifft  tbi 
gpipdii  but  Z ^bfw?«i  <ba^  jfiirf^  Ju  «  d^VMtitg  )w 

UUli  WW4  drwrn  by  i^i^^«iia^  npim  tbtfdaiiitifii  ita  Ad 
S9XD^  day  itod  A<^  ^  Wi|9  tjii^t  Ibat  fa«>8QAft  tb*  tfM^ 
vbfim  bfi  cwpliid^  4^  it  lAOi^  b^  fabcb  a««ila  ani^ 
tm  tprwwQiiw-  Th»  iHr«8ffN;  fm^diitiaiiilbiBfilitif- 
ijlibir^  beqiiiSA  tbii  dOM  not  #ppw  to  bb  a  nngb 
trawa^ony  biU  pnly  ope  «f  »««efal  b^w^ad  tbe  f>aitiii« 
Bpt  I  #m  Bot  quite  prepared  tP  atifi  tbat»  Hpoo  iba 
%«9  b«F«  st^tad,  it  migbt  Mfi  b^&irly  aigiMdi  ibat  tha 
J^mfQfi  bo^BQ  Malted  tba  drafts  wdoiid  10  than 

in 
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ia  Ike  leMr  «if  th«  8A  JiMr,  npda  the  failli  of  tbil       ltl& 
very  cargo,  the  bitt  ef  lading  lb?  wbieb  Ibe^  rec)«iv«d 
by  the  same  letter.     This,  perhaps,  was  a  question  of 
fiioifbrUle  i«vy>    BiK»  uUn^tbuicasealaRbanMen 
fntrnptd  ttd  bteM-f  wb»  werd  Migigtti  in  a  gen^rnl 
teiiv0  €f  dfeiitfaig^  tbe  priheipal  coomgning  lb  bit  ftctat* 
frixmtiise  t6  tioMi  cargMs  to  bo  nM  fat  bis  toaouati, 
tad  lamittitig  bilb^  ^d  drawing  u[k)ii  bini  in  wmk 
ifiaBMr  is  Id  finrol  a  gaMriJ  abcdant  bclmrabn  thanii  I 
diould  Hate  reiiHirea  fiitlbf  r  tlmii  as  I  llavtf  diMlf 
itMad^  tQ  ^inlid^V  itbelbar^  if  ibe  frofor  m%b|  havd 
Maioidv  tbift  tergo  had  k  conie  ta  hia  pasfesMaoi  ba 
vanlA  net  a)sa  bava  bad  a  rigbt  to  insist  apan  teUng 
pcb8aaMD»  'm  drder  diat  bd  might  leiainu    SmlM^i 
Ondlf  diffefs  iq  this  resptfti  diat  tUara  tha  UH  of' lading 
MS  mnbdonedrf    Fnbaps,  bbwaravi  toy  datfiBt  Mgfaii 
afoB  flonaidfaraiidB)  titen  onC  |o  ba  tot  Mil  banded^ 
and  it'  is  iiot  nunarial  upaii  tha  jMsent  oceasip%  bidaosi 
hsva  BOk  bnly  did  thfe  £MMD»iiilt  tdfca  pdssamlxi  tf  tha 
QS%b|  biia>dMy  ireii*  not  id  a  aaHditioa  lo  do  M,  ifir  da 
^sfflbrtL  the  tritst  npm  nfhidi  it  waa  lent  ta.tbami  Ih^. 
having  baediiia  baakmiltst  lind  cartaioljr  Ibeirassjgpafd 
eaald nottafaa  poiiaisiQii  in  order  16  adU  bapaiMe  ta|r 
isle ibada  by  them  mast  haiva  ananed  to  pfaMb  thapsds 
cseds  to  tbe  aeamitit  af  the  gonial  bedy  of  avadkoil^ 
Ud  not  tb  Aa  partiaular  acoount  df  Ibe  PaUm  hsiis^ 
Scat  vfaastr  aceeabi  atone  it  was  ebuignad.    As|  tboiai 
fete,  tbe  sitaaliaa  of  the  U'dhpodl  house  itas  dhfagedi 
ia  Aa  to  ^ente  ihem  incapilbla  of  tabing  possseiiini  bt 
the  tiiiie  when  tha  cargb  arnnld^  and  asibeir  assignee^ 
who  afterwards  seized  the'cargo^  were  iaeapabk  of  per» 
fiaiaiag  the  duties  eatnisted  to  the  bankrupts,  I  am  of 
opinion,  t)iat  they  had  no  right  to  interpose  and  prevent 

the 
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18 16.        the  unpaid  vendors  from  stopping  in  transitu  g  where- 
fore the  plointiflb  are  entitled  to  judgment. 

HoLROTB  J.  I  am  likewise  of  opinion,  that  there 
ought  to  be  judgment  for  the  plaintiffs.  Considering 
the  plaintiffs  as  unpaid  vendors,  who  had  consigned 
this  cargo  upon  sale  to  the  Dublin  hous^  and  the  DiMin 
house,  as  having  indorsed  this  bill  of  lading  in  a  general 
course  of  dealing  with  the  Liverpool  house  as  factors,  I 
think  it  is  clear,  that  the  plaintifi  had  a  right,  upon 
hearing  of  the  insolvency  of  the  DubUn  houses  to  take 
measures  for  stopping  the  consignment  in  transittty  and 
to  carry  those  measures  into  execution,  as  against  all  the 
world,  except  those  who  had  acquired  an  interest  in 
the  consignment,  under  the  bill  of  lading.  It  is  dear, 
that  the  Liverpool  house  had  acquired  no  such  int^est^ 
because  the  bill  of  lading  was  indorsed  to  them,  merely 
for  the  purpose  of  enabling  them  to  receive  the  caigo^ 
in  their  character  of  factors ;  therefore,  the  indorsement 
of  the  bill  of  lading  does  not  vary  the  antec^ent  rights 
of  the  parties.  By  the  bankruptcy  of  the  Liverpool 
hous^  they  became  incapadtated.  to  act  as  fiictors,  and 
their  assignees  could  not  act  for  them,  for  the  reasons 
that  have  been  given ;  nor  does  it  appear  that  the  balance 
of  accoonts  was  in  fevour  of  the  Litinpool  house,  so 
as  to  have  given  them  a  lien,  supposing  they  could 
have  insisted  upon,  a  delivery  to  themselves.  It  appears 
to  me,  therdbre,  under  all  the  circumstances,  that  the 
plainti£Es  were  not  divested  by  any  thing  which  had 
passed  between  the  vendees  and  their  factors  of  their 
right  to  stop  this  cargo  in  transitu. 

Judgment  for  the  plaintifis. 


IN  THE  Fnrnr-SEyfcirrH  YsiJi  ov  GEORGE  III. 


Doe   on  the  Demise  of  Mason  and  Others  2w«i>y, 
against  Phillips. 


JN  ejectment  upon  a  case  reserved  at  the  last  Hereford  libera  an  an* 
Lent  assizes,  the  question  was,  as  to  the  sufficiency  cur^by'imd 
of  the  memorial  of  an  annuity  for  ISOt  granted  by  W.  ^^^^^^^^ 
Lemon  to  C  P.  Crawford^  and  secured  by  bond  dated  ^^^^^^ 
the  4th   My,    1798,  and  by  two  several  warrants  of  »"'*  *•"• '°<^- 

ture  listed  tm 

attorney  made  by  the  said  Lemon  and  the  defendant,  «»>uity  to  be 

granted  In  ooD- 

authorizing  judgments  to  be  entered  up  immediately,  aidentSon  of 

10501.  paid  bj 

and  also  by  indenture,  to  which  the  defendant  was  party,  the  grantee  to 
charging  the  premises  in  question,  of  which  the  defend-  wb^^wm'i^ 
ant  was  seised  for  life.     This   indenture   was  of  the  fo^ti^^^* 
same  date  with   the  bond,  and  stated  the  annuity  to  ^J^V 
be  granted   "in  consideration  of  10502.  to  the  said  ntemofT.ff., 

^  hi  agents  and 

W.  Lemony  by  the  said  C.  P.  Crcpwford^  on  that  day  in  the  indenture 

alio  contained 

hand,  well  and  truly  paid,  the  receipt  whereof  is  hereby  a  proviso^  that 
acknowledged ;"  and  a  receipt  was  indorsed  on  the  in-  should  not  be 
denture  for  the  above  sum,  as  received  on  the  day  of  the  the  warrantor 
date  of  the  indenture,  "^cwi  the  within  named  C.P.  ^^^ 
Crawford,  by  thepm/ment  of  Thomas  Harvey  his  agent."  ^^^^^^^ 
The  indenture  also  contained  a  proviso,  that  no  exe-*'***?""'*^' 

*  and  the  memo- 

cation  should  be  ta)cen  out  upon  the  said  judgments,  or  rial  let  forth 

,  1  *•  *^*  bond  with 

either  of  them,  until  the  annuity,  or  some  part  thereof,  its  date,  and 
should  be  in  arrear  for  the  space  of  40  days  after  some  at  hearing  even 
or  one  of  the  days  limited  in  the  said  bond  for  payment  but'cmiittedany 

thereof.  mention  of  the 

preyisoi  Held« 
that  the  memo- 

ritl  tufficiently  contained  the  date  of  the  indenture,  and  need  not  set  forth  the  proTiso ;  and 

^  the  receipt,  coupled  with  the  indenture,  aufficientlj  described  the  person  by  whom  the 

«w«U««tion  wai  paid. 

The 
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26)8.  '^^^  memorial  duly  set   forth   the  bond  with  iti 

*^^^  date;  in  one  part  of  which  it  was  stated,  that  Craasford 
Mamx  paid  to  fjeman  the  said  sum  tf  1050/.^  ly  the  payment  cf 
Thomas  Harvey  his  agent.  The  warrants  of  attorney 
were  set  forth  as  bearing  eren  date  with  the  bcHid. 
The  indenture  was  also  described  *<  as  bearing  even 
iaii  vfrJl  ike  b&ni,"  and  as  bmg  made  ^  in  eotisiitr^ 
0im^the8aid  sum  ^  IWM.  i0  the  said  W^Leman^ls 
the  ^id  C  P.  Otttjfori^  paid  as  q/bnesaid/^  There  wii 
no  ttentfoii  in  the  nemoriai  of  tfaeproyiso  above  statsi 
Ko  JndgmeDt  had  been  entered  up  upon  ladier  of  tbt 
wamnts  of  attorney* 

This «Me  was  argued  at  Serjeanii  Imta^TB  this  tsnsi 
by  W.  B.  Taunkm  for  .the  plaintiff,  and  by  Mbr  fcr 
the  defendant,  when  three  objectioBs  were  wa^  lit) 
That  the  memorial  did  not  «tate  die  date  of  fhe  Jadun 
ture.  To  which  il  Was  answered,  that  iBaRnuch  as  tb 
Memorial  tftated  Ae  date  of  the  bend,  and  that  tke  ia» 
denture  bore  even  difte  therewith,  it  did  in  eftdt  by 
WK^ds  of  referenee  sto«s  the  date  of  die  indenture;  mii 
thk  ol:geetioB  was  net  farther  pressed.  8dly,  It  m 
objected  that  the  (Menture  was  yekA^  by  reason  of  itt 
stating  the  eomMemtion  to  have  been  paid  by  CrmfKi, 
when  k  appeired  by  the  receipt  to  have  been  piid  by 
CVtng^ifs  agent$  for  the  deed  itself  ought  le  state 
truly  the  payment  of  the  considsratioB,  the  Itfigusge 
of  the  net  of  parliament  bsing  express  ^  in  every  desd," 
and  the  receipt  indorsed  is  no  part  of  the  deed  so  as  to 
hdp  tMs  omiesion  In  the  body  of  it.  To  this  it  was 
answered,  that  the  receipt,  though  not  a  part  of  tke 
d/^its^  might  oev^rth«l0B9  serve  as  epiplanatpi^  ^ 
it;  and  the  judgment  of  the  Master  tfthe  R(^iV^ 

thif 
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Aiip9liitiittsqaolcd|WtoiftU(«)»  «<  PiMMifeg  lij^       ISM. 
the  supposition,  that  the  statute  requires  Ai^  precise 
&ct  to  appear  by  the  deed,  that  is  substantially  complied 
with  herei  for  m  A^  rtoeipt  iadorsei  upon  tiM  deed,      Pawtfto, 
the  payaaflDt  k  staitid  to  be  madie  by  Hofvey  as  agent 
for  (h^mfbHL**    Lastly,  it  was  olijeoted,  that  thte  raemo^ 
rial  ivaa  insufficient  by  rsisoli  of  die  ontfsskm  of  the 
l^nKH  restricting  the  taking  out  eatecodon ;  and  «pon 
this  point)  JCr  parte  jImsS(&),  Ctamin^um  v.  Mae^ 
iemsk  (c)^  and  OMou  ▼•  £ni^  (cl),  were  eited    In 
answer  to  these  cases,  in  which  it  was  adaiitted,  thai 
die  Oonrt,  upon  caaim«ry  application,  gare  cAct  te  this 
objeetiesi)  it  was  said^  that  they  were  prior  to  l!he  case 
clHotmpod  r.  UnimrMl{e)^  whidi  had  laid  down  ft 
diflferena  Irole.     And  according  to  Lord  Km/m  in 
Uoi^  ▼•  Leaki{f\  there  is  no  occasion  to  Insert  ill 
the  memorial  all  the  corenants  in  a  deed,  unless  tfiiey 
modify  the  grant  itself.    Now^  here  the  proviso  waA  « 
mere  qualification  of  one  particular  remedy,  but  does  not 
ned^  the  terms  of  the  grant* 

Lord  Ei&EimoftouoH  C.  J»  The  case  of  Horwfod 
n  VmlerkiU  has  decided  that  the  memmal  need  not 
state  the  extent  of  the  remedy;  and  fadfe  the  extent  to 
which  the  resMdy  is  made  ataihible  is  naiMwed  by  Ate 
pn^iso,  duit  encution  sMi  not  {asae  until  after  fbrty 
days  defiiak;  by  parity  of  reason,  therefere^  tliis  which 


(a)  9  Tilb  aSQi 

(c)  2Bos.4:PuL  59S. 

M  4  :r%iM^a4«%  ssyfsb»»H%iiwa  rf  Jg>  Jt,  tofm,i^ 
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1816.       ^  but  a  qaaiification  of  the  extent  of  the  remedy  need 
'       not  be  stated* 

Dos  dcob 
Hamx 

j^S^m.         Baylby  J«     Upon  the  second  olgection,  inasmnch  as 
it  appears  by  the  receipt,  which  bears  date  on.  the  same 
day  as  the  deed,  that  the  money  was  paid  by  the  hands 
of  an  agent  of  Craxtoford^  I  think  that  the  annuity  act 
is  safficiently  satisfied.     As  to  the  List  point,  it  seems 
to  me^  that  Horwood  v.  UnderhiU  has  afforded  a  safe 
rule,  to  find  what  is  required,  by  directmg  us  to  the 
act  itsel£    In  Hormood  v.  UnderhiUf .  it  is  laid  down  in 
distinct  terms,  that  it  is  not  necessary  to  specify  the 
extent  to  which  the  difierent deeds  operate;  whence  it 
seems  to  me  to  follow,  that  it  is  not  necessary  to  state 
this  proviso,  which  qualifies  the  remedy.     But  if  the 
objection  upon  this  point  had  been  well  founded,  I 
should  have  thought  that  it  would  only  have  gone  to 
vacate  the  warrant  of  attorney. 

Abbott  J.  I  am  of  the  same  opinion.  Two  objec* 
tions  are  now  relied  on ;  first,  that  the  agent  by  whom 
the  consideration  was  paid,  is  not  named  in  the  deed. 
As  to  which,  I  am  of  opinion^  that  the  agent  is,  within 
the  fair  meaning  of  the  act  of  parliament,  named  in 
the  deed.  The  money  was  Crasgfard's  money,  and  tbe 
payment  was  virtually  made  by  him ;  but,  on  the  back 
of  the  deed,  the  receipt,  which  is  part  of  the  grantee's 
security,  evidencing  that  the  money  was  paid,  shews  that 
it  was  paid  by  Harvey,  as  agent  for  CrawfinxL  This,  I 
think,  is  sufficient,  (a)    The  next  objection  is,  that  the 


(b)  See  ^ut^  V.  PrtOath  8  T*  IL  485^  as  to  tin  dfect  of  a  mc 
dumuKkNncdonadsed.    Alio^  1  BoU.Ah,  413.  tft.  Comttibji. 


proviso 
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proviso  that  no  execution  shall  be  taken  out  until  after  1816. 
forty  days  default  in  payment,  is  not  set  forth.  Whe-  ^ooTamu 
ther  this  be  necessary  or  not  depends  on  the  Act  17  6. 8.  ^|^^ 
c.  26.  And  I  confess  that  it  is  a  great  satis&ction  to  V^u^n. 
me^  that  I  have  not  to  sit  in  judgment  on  such  a  ques* 
tion,  until  after  the  decision  in  Horwood  v.  Underhittf 
which  has  released  us  from  the  difficulties  imposed  by 
former  decisions.  I  consider  that  case  as  imperiously 
calling  us  back  to  the  Act  itself.  It  is  said,  that  this 
delay  of  execution  forms  properly  one  of  the  consider- 
ations  upon  which  the  annuity  was  granted,  and  that 
the  Act  requires  the  consideration  or  considerations  to 
be  set  out.  I  cannot  help  thinking,  that  these  words  of 
die  statute  were  used  in  the  sense  of  pecuniary  con- 
sideration only,  and  not  in  the  more  technical  and  re- 
fined sense  which  has  been  given  to  those  words  in 
former  decisions;  more  especially  when  I  consider  the 
very  penal  consequences  of  the  statute.  It  appears  to 
me^  therefore^  that  we  are  not  required,  in  construing 
this  act,-  to  hold  that  the  special  clause,  delaying  the 
execution,  forms  any  part  of  the  consideration  which 
ou|^t  to  be  set  out  in  the  memoriaU 

HoLROYD  J.  I  am  of  the  same  opinion.  The  cdses 
of  Otion  V.  Knight^  and  Cunningham  v.  Mackenxie^  were 
decided  at  a  time  when  the  statute  was  looked  upon  as  a 
remedial  law,  without  adverting  to  the  penal  conse- 
quences attending  the  very  enlarged  construction  given 
to  it.  But  it  must  be  remembered,  that  the  Act  con- 
templates a  forfeiture  of  the  securities,  and,  therefore, 
ought  certainly  to  be  regarded  as  a  penal,  as  well  as  a 
remedial  law.  In  Harwoodv.  UnderhUly  it  is  treated  as  a 

Vol.  V,  C  c  penal 
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1816/       penal  floifltaimt ;  aad,  therefore,  a  diArent  osiittriictioii 
^^"^^     was  eeme  to  in  that  ease  frmn  that  which  formerly  pre- 

Mmmt       vailed.    It  seems  to  am  that  this  is  Uie  true  constmc- 
Pnaxin.      tiiHiy  and  consequently  the  pnmso  forms  no  part  of  the 
OQHsideration  which  the  memorial  is  required  to  state. 
The  daoislon  in  Honoood  v.  UnderkM  appears  to  me  to 
go  moeh  ftrther  than  the  present ;  for  diere  the  grantor 
booad  his  heirs  as  well  as  himsd^  by  which  the  obliga- 
tion was  binding  upon  a  dass  o(  persons  not  otherwise 
liable;  jet  the  omission  of  the  word  Mrs  in  the  me- 
morial was  holden  not  to  vacate  the  bond,  beoause  the 
Act  does  not  require  that  the  memorial  diould  state  the 
estent  to  whidi  the  instrument  »  binding.     S&,  in  tins 
eas^  I  think  the  proriso  was  only  a  qualification  of  the 
eKtcBl  to  which  the  grantor  was  bound;  and,  there* 
fore^  is  not  required  to  be  memorialized. 

Judgment  for  the  PlaintiE 


gvii^jfe  Nash  and  Another  against  Palm£iu 

Tiieooiidltioii  T^EBT   on  bond,  dated  9th  September,^  1813.    The 

which  rwltcd  defendant  craves  oyer  of  the  bond,  which  is  vk 

^^^^  the  penalty  of   880/. ;  he  likewise  craves  oyer  of  the 

uTdSJf^to  condition,  which  recited,  that  the  plaintiflS  lately  pur- 

^'l^^httm  ^^**^  ^^  *^°®  Woodroffe^  a  cottage  and  premises  iu 

IflMfinoinaU  Bedford^  for  440/.,  and  that  the  premises  were  to  be 

mortgagciy  oonveyed  by  lease  and  release  of  the  2d  and  Sd  JHootn^ 
jttdgiMoU,  ez- 

tnti,  cztCtttioDs,  and  other  incumbrmnMs,  bad  and  obtained,  or  thfreallflr  to  be  lu4  end 
obtained,  by  X*  2%  or  any  otfier  pen^n }  aad  it wat  beU  to  bindthe  obligor  agafauilbe 
WToogful  entry  of  T.  T^  beiny  partioul«r  ^eioat  the  aeu  ^f  f^rtiqylfr  |(pi^ 
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d&r^  1812,  to  the  plaintift,  by  Wbodroffi  Hkid  t(dfe,  y^t       l6lft. 
owing  to  certain  circumstances,  the  parchftse  had  not       ^ 
been  completed,  md  that  the  plaindfi  had  agr^  to       ff^^M 

PlLlfSR. 

complete  it,  on  the  defendant's  giving  his  bond  in  the 
Aow  penalty,  subject  to  the  conditions  after  mentioned ; 
and  that  JVoodrtjffi  and  wife  had,  accordbgly,  on  the 
day  of  the  date  of  the  bond,  executed  the  cottveyaiiee, 
and  the  plaintiift  had  paid  to  him  the  440/.,  the  pur« 
diaie  money;  and  the  condition  was,  that  the  defetld- 
alit,  hi^  heirs,  cxecttton,  or  admittitftrators,  shbold, 
ihnli  time  to  time  and  at  aHtimefe  thereafter,  w^  and  e& 
iectnidiy  saye  harmless  die  plaintiffs,  th^r  heii^i  and 
ass^nsy  and  die  said  cottage  and  premises,  of  and  from 
di  manner  of  mortgages,  judgments,  eiLtetits,  executions, 
and  other  inoumbrances  whatsoever,  at  any  time  there* 
tofere  giren  by  Woodmffe  to  T.  Times,  or  any  othei^ 
p<$rson,  or  had  and  obtamed  or  thereafter  to  be  had  and 
obtained  Iiy  T*  Times,  or  any  other  person,  under  and 
by  virtue  of  any  act,  matter,  cause,  of  thing  there^- 
iifbre  dou^  or  committed  by  Wbodrofi,  and  also  * 
oi^  from,  and  against  aH  manner  of  actions,  caused  of 
action,  suit,  losses,  eosts,  diarges,  fca  whatsoevei-,  which 
Aottld  or  might  be  brou^t  against,  ot  botee  by  the 
pkdatiffi,  or  either  of  diem,  or  eldier  of  their  heirs,  &c., 
finr  or  on  account  of  die  said  mortgages,  judgments,  ex- 
tents, executions,  and  other  incumbrances,  or  of  any 
siltc  «r  suits  then  pending  by  the  plaintiffii  against 
Wooir^^  T.  Times,  the  defendant,  W.Smith,  and 
J.  Bed/brd.  And  die  defendant  pleads,  that,  at  the 
time  if  nudcing  the  bond,  and  from  tbcncefbrtfa  until 
the  expulnon  hereinttAer  mentioned,  the  plaintifi  were, 
by  "niftue  of  the  purdiase  In  the  condition  mentioned,  in 
pOMittiM)  by  d&efr  undartanant^  of  the  premises,  and 
C  c  2  being 


Falmxr* 
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1816.  being  so  in  possession,  a  declaration  in  ejectment,  with 
— ~*  notice  to  appear  thereto,  was  served  on  the  under- 
agaisut  tenant,  for  the  purpose  of  obtaining,  on  the  part  of 
T.  TitneSf  possession  of  the  premises,  which  proceedings 
were  had  by  Times  under  colour  of  an  eUgit^  sued  by 
Times  against  Woodrqffe^  in  execution  of  a  judgment 
upon  a  warrant  of  attorney,  given  by  Woodroffe  to 
Times9  although  Times  had  not  any  right  to  bring  the 
said  gectment;  and  such  proceedings  being  pending  at 
the  time  of  making  the  bond,  the  plaintiffs  and  their 
under-tenant  afterwards  suffered  judgment  by  de&ult, 
although  they  might  have  successfiilly  defended  the 
gectment,  whereupon  Times  obtained  possession,  and 
expelled  the  plaintifi  and  their  under-tenant  from  the 
possession ;  and  so  the  defendant  pleads,  that  if  the, 
plaintiffi  were,  by  reason  of  the  premises,  damnified,  it 
was  of  their  own  wrong,  and  that  except  in  the  pre- 
mises, the  plaintiflEs  have  not,  nor  hath  either  of  them,. 
or  any  of  their  assigns,  or  the  said  premises  in  the  con- 
dition mentioned,  or  any  part,  at  any  time  since  making 
the  bond,  been  in  any  wise  damnified,  by  reason  of  any 
matter  or  thing  in  the  condition  mentioned. 

Secondly,  the  Defendant  pleads,  as  before^  that,  at 
the  time  of  making  the  bond,  &c,  the  plaintifis  were,  by 
virtue  of  the  purchase^  in.  possession,  &c«,  and  that  a 
declaration  in  gcctment,  &c.  was  served,  &c. ;  and  such 
proceedings  being  so  pending  at  the  time  of  making  the 
bond,  the  plaintifis,  just  before  that  time,  had  informed, 
and  assured  the  defendant,  by  one  JP.  J3.,  their  agent  in 
that  behalf  that  an  appearance  had  been  duly  entered, 
and  a  plea  pleaded  to  the  said  ejectment;  and  the  de- 
fendant, confiding  in  that  assurance^  was  thereby  in- . 
doced  to  execute  the  bond;  and  the  defimdant  aver% 

that 
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that  no  such  appearance  was  ever  entered,  or  plea  181& 
pleaded  as  aforesiiid,  and  that  by  reason  thereof  after- 
wards, judgment  in  the  said  ejectment  was  obtained  on 
the  part  of  the  plaintiff  therein  for  de&ult  of  appear- 
ance, and  plea  to  the  same,  although  the  plaintifis  mighf^ 
by  reason  of  the  premises,  have  successfully  defended 
the  said  ejectment,  whereupon  T.  Times  afterwards  ob- 
tained possession  of  the  premises  and  expelled  the  plain- 
tifis ;  and  the  defendant  avers,  that,  by  reason  of  such 
assurance,  he  had  no  knowledge  of  the  default  of  ap- 
pearance or  plea,  until  judgment  had  been  obtained; 
and  that,  except  in  the  manner  above  mentioned,  the 
plaintiff  have  not,  nor  hath  either  of  them  or  their  as- 
signs, or  the  premises,  or  any  part  thereof  since  the 
making  the  bond  and  condition,  been  in  any  wise  dam- 
nified by  reason  of  any  thing  in  the  condition^  &c« 
Demurrer  to  both  pleas.    Joinder. 

This  case  was  argued  at  Serjeants^  Inn  before   this 
term. 

HuUock  Serjt,  in  support  of  the  demurrer,  argued^ 
that  these  pleas  were  ill ;  and  he  took  a  distinction  be* 
tween  a  covenant  against  the  acts  of  a  particular  indivi- 
dual, as  in  the  case  at  bar,  and  where  the  covenant  is 
against  the  acts  of  all  persons.  For  when  the  covenant 
is  to  save  harmless  against  a  person  certain,  the  cove- 
nantor ought  to  defend  him  against  the  entry  of  that 
person,  be  it  by  droit  or  tort ;  for  he  is  damnified  if  he 
be  disturbed,  though  by  wrong ;  but  if  the  covenant  be 
to  save  him  harmless  agidnst  all  persons,  there  it  shall 
be  taken  for  a  lawful  entry  or  eviction ;  and  the  words 
*^  to  save  harmless"  amount  to  no  more  than  a  war- 
C  c  3  •    ranty^ 
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Tsoty,  for  that  is  for  lawfbl  title,  (a)  So  her^  tbCx 
covenant  being  against  the  act  of  TiwieSf  interrnption  by 
bini  is  sufficient,  without  saying  by  what  title  {b) ;  and 
it  is  no  answer  for  the  deTendant  to  plead  Timers  want  of 
title.  Neither  had  the  plaintiffi  need  to  give  the  defend- 
ant  notice  of  the  damnification  occasioned  by  Times  (c); 
but  if  this  were  necessary,  it  appears,  from  the  condition 
of  the  bond,  that  the  defendant  must  have  had  notice. 

Stephen^  contra,  argued,  that  this  was  a  condition  only 
against  the  rightful,  and  not  against  the  wrongful,  entry 
of  Times  t  and,  he  said,  the  intention  of  the  parties  to  this 
obligation  was  to  secure  to  the  purchasers  their  money, 
or  their  money's  worth ;  and,  therefore^  it  was  enough 
to  satis^  this  intention,  if  the  plaintiffs  were  saved  harm- 
less againsi  rightful  title;  for  the  law  secures  them 
against  tortious  entry.  And  the  naming  of  Times  in  the 
copdition  will  pot  make  it  particular  as  to  him,  if  the 
words  of  the  condition  be  not  express,  and  there  be  no 
more  reason  for  making  them  so  as  to  bun  than  as  to 
any  other  person  who  is  not  named;  and,  therefore, 
Times  must  still  be  considered  as  a  stranger.  But  it  is 
laid  down,  **  that  the  law  will  never  adjudge  that  a 
lessor  covenants  against  the  wrongful  acts  of  stranger^ 
except  his  covenant  is  express  to  that  pui^xMe ;  for  the 
law  itself  does  defend  every  man  against  wrong ;  and, 
therefore,  though  one  warrant  lands  to  another  expressly, 
yet  be  does  not  defend  against  tortious  entries.  (J)" 

(a)  Fotter  T.  JU^pet,  0».  Elhh  915.     1  Leatu  994.     &  €•  rveogniidl 
In  ThMUOc  V.  Sk  W.  Etm*  IIob.35»     jpmyv.  EtftMrtfn  1  Ars  400. 

(b)  2  Lev.  37.    See  also  Com.  Dig.PUad.  (C.  49.) 

(c)  CuiferY.Simikemi  1  iSbtiiut  11^. 

(iQ  9  Saun4-  178.  a,  n.  (S),  Seiju  WUSamt*  cd. 

Whcrr 


PALltWk 
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Whcrefertt  in  debt  upoo  an  obiigstion^  the  ooadUion  of       1816* 
wliich  WM  to  warrant  and  defend  certain  land  to  the       'j^^ 
obligee  against  T.  5«  and  all  others,  it  was  adjudged  tliat      pf  ^^^ 
this  extended  only  to  lawful  titles  and  not  to  tita- 
passers,  (a)    And  as  to  Perry  v.  Edwards^  cited  contra^ 
the  covenant  was  to  save  him  harmless  from  costs  9r 
damageai  relating  to  a  particular  seizure;  so.  that  there 
was  an  express  warranty  against  any  expence  the  plain- 
tiff might  be  put  to  by  reason  of  the  seizure,  without 
regard  to  title.     Admitting,  however,  this  condition  to 
Und  the  defimdant  against  disturbances  of  whaterer 
nature  by  Times^  it  surely  cannot  be  extended  to  such  as 
the  plaintiffs  have  themselves  occasioned,^  as  shewn  by 
the  second  pleai  for  where  the  obligee  is  the  cause  that 
the  obligation  cannot  be  perfotmec^  there  shall  be  no 
fioritriture }  ibr  it  is  his  own  net  {d) 

Lord  EixENBOBouGH  C»  J.  I  think  it  is  unnecessary 
to  trouble  the  counsel  for  the  plfltintLBs  to  reply.  It 
seems  to  me  that»  on  both  points^  the  plaintiffi  are  en* 
titled  to  judgment  The  question  on  the  first  plea  is, 
as  to  the  extent  of  the  defendant's  undertaking  to  indem- 
nify ;  as  to  which  the  rule  has,  I  think,  been  correctly 
stated  at  the  bar,  that  where  a  man  covenants  to  indem- 
nify against  all  persons,  this  is  but  a  covenant  to  indem- 
nify against  lawful  title.  And  the  reason  is,  because  as  it 
regards  such  acts  as  may  arise  from  rightful  claim,  a 
man  may  well  be  supposed  to  covenant  against  all  the 
world ;  but  it  would  be  an  extravagant  extension  of  such 
a  covenant,  if  it  were  good  against  all  the  acts  which  the 


(a)  Grocooke  w,  IThite,  Moor,  175. 
(^)  Sr$.  Abr.  CtondMbs.  pt.  187. 


P»4  fpU^ 
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mgaitui 


1816.  felly  or  malice  of  strangert  might  luggest ;  and,  therm 
fore^  die  law  has  properly  restrained  it  within  its  reason- 
able import;  that  is,  to  rigfatfbl  title.  It  is,  however, 
different  where  an  individual  is  named ;  for,  there,  the 
covenantor  is  presomed  to  know  the  person  against 
whose  acts  he  is  content  to  covenant,  and  may,  therefor^ 
be  reasonably  expected  to  stipulate  against  any  disturb- 
ance from  him,  whether  by  lawful  title  or  otherwise. 
Now  her^  quoad  Thnes,  the  plaintiffi  might  have  reason 
to  qiprehend  that  he  would  disturb  their  possessions ;  a 
suit  was  pending ;  they,  therefore,  say  to  tbe  defendant, 
^  we  will  have  an  indemnity  against  TimeSf  who^  having 
already  disturbed  us,  may  possibly  be  farther  trouble- 
some :  we  will  not  buy  a  law-suit.**  The  defendant's 
answer  is,  <^  I  will  indemnify  you  against  this  suit  and 
all  ferther  proceedings."  Why,  then,  should  this  indem- 
nity be  abridged?  Or  why  should  not  the  plaintifi 
have  a  right  to  say  to  the  obligor,  **  This  suit  is  not  our 
concern ;  it  b  yours.  You  have  indemnified  us  against 
the  acts  of  Times.  This  is  his  act,  and  you  must  look  to 
it ;  but  we  may  be  passive  ?'  Then,  as  to  the  second 
plea,  it  is  alleged,  that  at  the  time  of  the  execution  of 
the  bond,  a  communication  was  made  by  the  plaindfi' 
agent  to  the  defendant,  that  an  appearance  had  been  en- 
tered, and  a  plea  pleaded  to  the  ejectment  I  take  it  for 
granted  that  the  agent  communicated  what  he  believed ; 
but  it  seems  to  me^  that  unless  this  plea  could  have  gone 
fiurther,  and  shewn  that  the  communication  was  fraudu- 
lently made^  it  is  not  sufficient  to  defeat  this  indemni^. 
There  is  a  great  difference  between  a  fraudulent  repre- 
sentation and  an  erroneous  one.  In  Haycrqfi  v. 
Crrasy(a),  which    was  founded  on  Paisley  v.  Ere 

(0)  2  SiUit  92. 
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man{a)j  the  G>iirt  were  of  opinion  that  the  misrepre- 
sentation must  be  fraudolent,  in  order  to  charge  the 
party  who  makes  it.  This,  on  the  contrary,  seems  to 
have  been  a  casual,  improvident  communication,  respect- 
ing a  matter  which  the  defendant  should  not  have  taken 
upon  trust,  but  was  bound  to  inquire  into  himself  and 
had  the  means  of  ascertaining;  and,  therefore^  he  shall 
not  be  permitted  to  set  aside  this  obligation  merely  be- 
caose  a  fact  was  mis-stated,  it  being  so  without  any 
fraud.  The  bond  shall  not  be  avoided  by  an  innocent 
misrepresentation  upon  a  subject  to  which  the  obligor 
was  bound  himself  to  look.  Upon  this  point,  therefore^ 
as  well  as  upon  the  construction  of  the  covenant,  consi- 
dering it  as  special,  I  think  there  must  be  judgment  for 
the  plaintiffi.  The  condition  is,  <*  We^  the  plaintiffi, 
will  have  no  litigation  with  Times  g  you,  the  defendant, 
shall  stand  to  the  consequences."  Now,  the  plaintiA 
have  been  disturbed  by  the  very  man  against  whose  acts 
the  defendant  covenanted.  The  indemnity  is  special, 
and  not  general;  and  the  consequence  follows  as  laid 
down  in  argument  by  the  plaintiiBs'  counsel. 


1816. 


agaifut 


Batley  J.  I  think  both  pleas  are  bad.  The  condi- 
tion is,  to  save  the  plaintiffi  harmless  against  any  suit  by 
Times.  It  appears  from  the  pleadings,  that  Woodraffe 
had  executed  a  warrant  of  attorney  to  Times^  upon 
which  judgment  had  been  entered,  an  elegit  sued  out, 
and  an  ejectment  brought  by  him  at  the  time  of  making 
this  obligation;  and  that  the  plaintiffs'  under-tenant  was 
afterwards  deprived  of  possession  by  force  of  this  gect- 
ment.     The  authorities  cited  by  my  Brother  Hullock 
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1$16«       establish  this  principle,  that  if  there  be  a  ooyenantor 
'^  obUgation  to  indemnify  against  the  acts  of  a  person  spe- 

againu        cificd,  it  is  good  against  the  obligor,  whether  the  eviction 
be  by  lawful  title  or  not.  The  answer  given  in  the  first 
plea  is,  that  Times  had  not  a  lawful  title,  and  that  the 
^ectment  might  have  been  successfally  defended.     If  so, 
it  was  the  defendant's  duty  to  have  resisted  and  defeated 
it     He  can  have  no  cause  to  complain  of  the  result, 
unless  he  had  offered  to  defend,  and  had  been  prevented 
by  the  plaintifik     But  the  plea  stops  short  where  it  ought 
to  have  proceeded ;  for  it  ought  to  have  averred,  that  the 
defendant  offered  to  defend,  and  was  prevented ;  or,  to 
have  shewn  how  the  plaintiffs  might  have  successfully 
defended.    There  was  a  prima  Jacie  title  in  Times,   The 
drfendant  ought  to  have  alleged  facts  which  would  amount 
to  a  defence,' and  to  have  Aewn  that  they  existed  within 
the  knowledge  of  tlie  plaintifis.     On  these  grounds,  I 
think  the  first  plea  is  bad.     With  respect  to  the  second, 
the  only  difference  is,  that  it  is  there  alleged,  th!;t  the 
the  plaintiffs,  by  their  agent,  informed  the  defendant 
that  an  appearance  had   been   entered,    and   a  plea 
pleaded ;  which  information  was  untrue.     But  the  plea 
does  not  allege  that  the  defendant  executed  the  bond 
upon  a  condition  that  this  was  a  true  representation; 
nor    that    the    representation,     though    untrue,    was 
fraudulent.     It  is  also  open  to  the  same  objection  as 
the  former ;  namely,  that  it  does  not  shew  the  grounds 
upon  which  the  ejectment  could  have  been  successfully 
resisted. 

Per  Curiam^  Judgment  for  the  plaintiffi. 
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ASSUMPSIT  to  recover  from   the  defendant,   an  ApUintiffwho 

auctioneer,  a  deposit  made  by  the  plaintiff,  upon  contractu 
a  purchase  of  a  ground  rent  by  public  auction.   *  Plea  ^SnK>nrcviDot 
non-assumpsit.      At  the   trial    before    Lord  EUenbo-  ^^\^^' 
rough  C.  J.  at  the  London  sittings  after  last  term,  the  ge'ddfaSTt*** 
case  was  thus :  The  plaintitf,  at  the  time  of  the  sale  before  action 

'^  '  brought,  that 

and  payment  of  the  deposit,  signed  the  following  memo-  *>«  J»  ^*  p*'^ 

■  reaUj  inteieit- 

landum*,  dated  2d  May^  1815 ;  cd. 

"  I  have  this  day  purchased  of  Mr.  C.  Burrelly  by 
public  auction,  the  improved  ground  rent  described  lot 
1st  in  the  annexed  printed  particular  of  sale,  for  the 
sum  of  600/.,  and  have  paid  to  the  said  C.  BurreU^  a 
dqx)5it  of  120/.  in  part  of  the  said  purchase. 

^  And  I  do  also  agree  to  comply  with  all  the  con- 
ditions which  were  read  or  referred  to  at  the  time  of 
sale,  whether  printed  or  written. 

(Signed)  "  J.  Bickerton^ 

"  For  C.  Richardson^ 
«  No.  16,  Swan-Place^  Kent  Road." 
The  plaintiff  also  took  a  receipt  for  the  deposit  money 
in  this  form. 

"  Received  2d  jtfoy,  1815,  of  Mr.  J.  BicJcerton^  for 
Mr.  C.  Richardson^  120L  being  the  deposit  on  the 
purchase  of  leasehold  ground  rents  at  Hackney^  pur- 
chased by  him  this  day,  and  in  part  payment, 

«  For  Chs.  BurreU, 
*' J.  WhebeU:* 
Upon  this  evidence  it  was  objected,  that  the  action  « 

should  have  been  b^  C»  Richardson^  the  plaintiff  as 

appeared 
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1816.       appeared  by  the  contract,    being  only  the  agent  of 

C*  Richardson.     Hb  Lordship  inclining  to  this  opinion, 

^^ffmsf        the  plaintiff  proposed  to  call  C  Richardson^  (who  was  a 
Bd&bell* 

female,  and  was  stated  to  be  the  house-keeper  of  the 

plaintiff)  to  prove  that  she  had  never  authorised  the 

plaintiff  to  use  her  name,  or  to  make  the  purchase  for 

her,  nor  had  advanced  any  money,  or  was  capable  of 

advancing  any  to  make  such  a  purchase^  and  that  she 

claimed  no  interest  in  it,  nor  knew  of  it  until  a  short 

time  before  the  action.     And  it  was  suggested  as  a 

reason  why  her  name  had  been  used,  that  the  plaintiff 

intended  the  purchase  for  her  benefit.     His  Lordship 

ruled,  that  it  was  not  competent  to  the  plainti£^  by  the 

proposed  evidence  of  C.  Richardson  to  maintain  the 

action,  and  so  the  plaintiff  was  non-suited. 

A  rule  nisi  having  been  obtained  for  setting  aside  the 

non-suit, 

Scarlett  and  Pidler  shewed  cause  at  the  sittings  at 
Serjeants  Inn  before  this  term,  and  arj^ued  against  the 
plaintiff's  right  to  maintain  this  action,  that  where  an 
agent  contracts  in  the  name  of  another  as  his  principal, 
the  agent  is  not  entitled  to  sue  in  respect  of  that  contract. 
And  they  urged  the  inconvenience  and  uncertainty  that 
would  follow  from  a  contrary  doctrine.  For  i^  in  the 
case  at  bar,  it  were  competent  to  the  plaintiff  to  sue, 
without  disclosing  until  the  trial  that  he  is  the  princi- 
pal, the  consequence  would  be,  that  the  defendant  must 
of  necessity  defend  the  action,  or  must  leave  hioiscli* 
liable  to  two  actions  for  the  same  cause ;  for  if  he 
suffered  judgment  by  default  in  this  action,  he  would 
have  no  defence  to  another  action  at  the  suit  of 
C  Richardson^    It  may  be  admitted,  that  where  moiiey 

ii 
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is  paid  by  an  agent  upon  an  agreement  made  with  him 
in  his  own  name^  the  principal  may  recover  it  back  upon 
the  rescinding  of  the  agreement  {a)  \  but  this  is  founded 
upon  a  rule  which  does  not  affect  the  present  case, 
namely^  that  a  principal  may  intervene  and  claim  the 
benefit  of  his  agent's  contract 

Manyati  and  Parke  (with  them  the  Attorney-General) 
contrdy  argued,  that  wherever  money  has  been  paid  upon 
a  consideration  which  has  fiiiled,  the  owner  is  entided 
to  an  action  for  the  recovery  of  it,  if  he  can  shew  that 
the  money  was  his.   Upon  this  principle  the  case  of  The 
Duke  of  'Norfolk  v.  Worthf  was  determined,  and  in  Be-- 
thune  V.  FarebrtkheTf  where  the  plaintiff,  not  wishing  to 
appear  as  purchaser,  procured  J.  S.  to  bargain  for  him, 
who  signed  the  contract   (not  as  agent)  and  paid  the 
deposit  by  his  own  check ;  yet,  inasmuch  as  it  was  the 
plaintiff's  money,  he  was  allowed  to  maintain  an  action 
for  it,  without  shewing  any  disclaimer  by  J*  S.  And  upon 
a  like  doctrine,  is  also  founded  the  right  of  every  prin- 
cipal to  interpose  and  supersede  the  right  of  his  agent, 
by  claiming  to  have  the  contract  performed  to  him- 
self, although  made  in  the  name  of  his  agent;  the 
shewing  that  he  is  principal,  being  of  course,  matter 
of  evidence.     So  here  the  plaintiff  would  have  shewn, 
if  he  had  been  allowed,  that  the  contract  was  his,  and 
that  the  money  paid  under  it  was  his,  although,  upon 
the  &ce  of  the  contract,  it  appeared  as  if  he  were  but 
an  agent     But  what  is  there  to  estop  the  plaintiff  from 
ayerring  that  he  was  principal  ?  If  he  be  estopped,  as 
estoppel  is  mutual,  the  defendant  must  also  be  estopped 
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1816.  froni  shewing  that  any  one  else  than  Mn.  J^kardson 
was  contractor,  and  yet  the  contract  would  be  no  eri* 
dence  for  the  defendant  against  Mrs.  Richardson^  unless 
he  could  prove  that  she  authorised  the  making  of  it  It 
is  true  that  the  plaindff,  by  signing  himself  as  agent  to 
Mn.Bichardsony  has  let  in  the  defendant  to  all  the  equides 
that  he  would  have  had  in  case  the  acticm  had  been 
brought  by  Mrs.  Bickardson{a);  but  fiurther  than  this 
the  law  vdn  not  go^  to  deprive  him  of  the  rights  bdong- 
ing  to  him  as  principaL 

.  Lord  EixEKBOfiOuoR  C  J.  This  is  an  actioD, 
founded  upon  a  contract  made  by  the  plaintiff  In  the 
character  of  agent  to  an  individual  named  by  him  u 
principal,  and  the  question  is  upon  the  plaintiff*s  title  to 
sue.  In  the  ordinary  transactions  of  commerce  a  man 
may  sell  or  purchase  in  his  own  name,  and  yet  it  does 
not  follow  that  the  contract  is  his,  but  the  transaction 
is  open  to  explanation,  and  others  who  do  not  nppeu 
as  parties  to  the  contract  are  frequently  disclosed,  and 
step  in  to  demand  the  benefit  of  it  But  where  a  msn 
assigns  to  himself  the  character  of  agent  to  another 
whom  he  names,  I  am  not  aware  that  the  law  will 
permit  him  to  shift  his  situation,  and  to  declare  himself 
the  principal,  and  the  other  to  be  a  mere  creature  of  straw. 
That,  I  believe^  has  never  yet  been  attempted.  Now, 
on  die  face  of  this  agreement,  it  is  stated  that  the  plain- 
tiff made  the  purchase^  paid  the  deposit,  and  agreed  to 
comply  with  the  conditions  of  sale  for  Richardson^  ^ 
in  the  mere  character  of  agent.  Is  not  tliis  acoount  of 
himself  to  be  taken  Jbrtissimf  contra  proferentem ,-  ibsl 
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ii,  that  he  was  really  treating  in  the  character  which  he        1816. 
aasigned  to  hinsdf  at  the  time  of  the  purchase  ?    And        ■■ 
has  not  the  defimdant,  with  whom  the  plaintiff  dealt  as        ggntitt 
agent,   a  right  still  to   consider   him   as    such,'  not- 
withatanding  he  would  now  sue  in  the  character  of  prin- 
cipal?    Supposing  that  he  might,    under  a  different 
stale  of  droumatances,  have  entitled  himself  to  sue  in 
hia  own  name,  surely  the  defendant  ought  to  have  had 
notice  of  the  plaintiff's  real  situation  before  he  is  sub- 
jected to  an  action  at  the  plaintiff's  suit,  and  while  it 
was  open  to  him  to  make  a  tender.     It  was  proposed  to 
call  Mrs.  JRiehardson  to  prove  that  she  had  no  interest 
in  the  transaction ;  and  a  reason  was  assigned  why  her 
name  appeared  in  it,  viz.  that  the  purchase  was  intended 
Sar  kcr  benefit.    Admitting  this  to*be  so»  yet  the  question 
still  oocnrs,  whether  a  man  who  has  dealt  with  another 
in  the  character  of  agent  is  at  liberty  to  retract  that  cha* 
meter  without  notice,  and  to  turn  round  and  sue  in  die 
characfcfT  of  principal.    As  to  which,  it  appears  to  roe 
that  the  defendant  ought  at  least  to  have  an  opportunity 
of  knowing  by  means  of  a  qsedfic  notice^  before  he  is 
dragged  into  a  court  of  justice^  the  real  situation  in 
which  the  plaintiff  claims  to  standj  in  order  that  he 
mi^  judge  how  to  act.    In  the  present  case,  non  eomtat 
but  that  the  defendant  would  have  tendered  the  nKMiey. 
It  ma  the  plaintiff's  fault  originally  that  he  misled  the 
defendant,  by  assuming  a  situation  which  did  not  belong 
to  him,  and  therefore  he  was  bound  to  undeceive  the 
defendant  before  bringing  an  action.      This  seems  to 
follow  from  a  consideration  of  what  the  common  prin- 
dplea  of  justice  demand,  which  accord  with  the  cases 
upon  this  snlgect.    I  recognise  ^  authority  of 

7%f 


S88  CASES  IN  MICHAELMAS  TERM 

1816.        The  Duie  of  Norfolk  v.  WorOy^  which  was  merdiy  the 

^  case  of  an  undiscloeed  principal  at  the  time  of  sale.    Dr. 

agamat        Beikune*s  case  is  of  like  import ;  and  it  has  been  settled 

BORUIIX* 

in  many  cases,  that  a  principal,  when  disclosed,  may 
step  in  and  exercise  his  own  rights.  But  it  is  wholly 
without  precedent  I  believe^  and  as  it  seems  to  me  con- 
trary to  justice,  that  a  person  who  has  exhibited  bimsdf 
as  agent  for  another,  should  at  oqoe  throw  off  that 
character,  and  put  himself  forward  as  principal,  without 
wy  communication  or  notice  to  the  other  party. 

Bayley  J.  If  the  plaintiiF  had  been  prepared  with 
evidence  at  the  trial  to  prov^  not  only  that  it  was  his 
money,  but  also  that  the  defendant  knew  that  C 
Bichardson  was  a  mere  nominal  party,  and  had  notice 
that  she  was  not  in  anywise  interested  in  the  bargain,  I 
should  have  thought  the  case  ought  to  have  gone  to  s 
new  trial ;  because  such  a  notice  would  have  enabled  the 
defendant  to  procure  from  C  Richardson  a  renundaticm 
of  any  claim  on  her  part.  But  this  action  is  brought, 
not  only  before  any  renunciation  has  been  made  by  C 
Bichardson^  but  also  before  the  defendant  was  allowed 
an  opportunity  of  procuring  any  renunciation^  In  the 
original  contract  the  plaintiff  describes  himself  as  agent 
for  C  Bichardson^  for  the  purport  of  the  memoiandmn 
is,  that  the  plaintiff,  as  agent  for  C.  Bichardson^  haspor- 
chased  the  lot,  and  has  paid  the  deposit,  and  agreed  to 
comply  with  the  conditions  of  'sale  for  C  Bichardson* 
The  receipt  given  by  the  defendant  is  of  similar  import* 
Therefore,  throughout  the  whole  transacticm,  the  plftiQ" 
tiff  represents  himself  as  contracting  in  the  character  of 
agent,  and  paying  the  money,  not  as  his  own,  but  that 
of  his  principal.    This  being  so^  he  now  sedcs,  without 
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any  notice  to  tbe  defendant  of  the  misrepresentation 
which  he  had  made^  to  sae  in  his  own  name.    What 
could  the  defendant  do  under  these  circumstances? 
Perhaps  he  was  unable  to  find  out  C.  Bichardson^  in 
order  to  ascertain  from  her  how  the  fact  stood ;  yet  if 
her  renundation  was  necessary  to  his  protection,  he 
surely  was  entitled  to  be  placed  in  a  situation  to  call 
lor  it,  before  the  plaintiff  brought  this  action.     Sup* 
pose  the  defendant  had   been  willing  to  return  the 
deposit  to  the  plaintiff,  and  had  offered  to  do  so  on  his 
procuring   a    renunciation  of   C.   RichardsorC%  claim, 
could  the  plaintiff  have  insisted  upon  repayment  with- 
out procuring  such   renunciation  ?  •  I  apprehend  he 
could  not ;  yet  the  argument  of  to  day  can  only  prevail 
upon  an  assumption  that  he  could.     If  the  defendant 
were  to  repay  the  deposit  to  the  plaintiff,  without  ob« 
taining  Richardson^s  disclaimer,  there  would  be  nothing 
to peeyent Bichardsan  from  suing  for  the  same  cause; 
for  the  receipt  imports  it  to  be  her  money.    If  so,  the 
necessary  consequence  of  permitting  the  present  action 
must  be  to  compel  the  defendant  to  go  on  to  trial,  in 
order  to  furnish  himself  with  evidence  sufficient  to  pro- 
tect him  against  an  action  by  Richardson.    Now  this,  as 
it  seems  to  me,  would  be  dealing  out  harsh  measure  to 
this  defendant.  The  fault  lies  with  the  plaintiff,  that,  by 
the  form  of  contract  and  receipt  whidi  he  has  chosen, 
he  has  put  himself  forward  as  a  secondary  person  only. 
There  would  have  been  no  difficulty,  if  he  had  pur- 
chased according  to  the  fact,  that  is,  in  his  own  name ; 
and  if,  through  any  difficulty  which  he  has  thrown  on 
himself,  by  representing  the  fact  otherwise  than  it  really 
was,  and  which  he  might  have  removed,  by  giving  notice 
to  the  defendant  of  the  real  state  of  the  transaction,  and 
*    Vol.  V.  D  d  procuring 
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181  &  procuring  for  him  Mn»  Richardson'g  renanciatioD,  or 
indemnifjing  him  against  her  daim,  all  which  he  has 
emitted  to  do^  ao  inconvenieace  is  to  fidl  on  either 
party,  it  seems  to  me^  that  it  ought  to  fidl  oivthe  plain- 
liiF.  My  mind  has  fluctuated  in  the  course  of  the  ai^-* 
menty  but  the  right  conclusion  appears  to  me  to  be  thi% 
that  the  plaintiff  cannot  snstain  this  action,  not  having 
given  any  previous  notice  to  the  defendant  that  the 
plaintiff  was  the  real  party  to  the  contract,  nor  afforded 
him  the  means  of  protecting  himself  against  the  ckim 
of  C.  Bkbardson. 

Abbott  J.  I  am  of  opinioa  that  the  nonaoit  was 
righti  upon  the  evidence  tendered  to  my  Lord  at  nia 
prins.  This  action  is  brought  by  the  plaintiff  as  prin- 
dpalt  on  a  contract  made  by  him,  as  for  and  in  the 
name  of  C.  Richardson.  Without  asserting  that  onder 
no  imaginable  state  of  circumstances  could  the  plaintiff 
have  been  entitled  to  maintain  this  action  it  ia  cno^gli 
to  si^,  that  the  circumstances  ofbred  in  proof  in  tbis 
case  were  not  sufl&cient  to  entitle  him.  The  plaiatiff 
proposed  to  sustain  this  action,  by  proving  tba^  al- 
thoi]^;h  he  had  professed,  by  his  signature  to  the  hkbo- 
randum  of  sale,  to  be  acting  as  i^;ent,  and  had  accspted 
a  receipt  firom  the  auctioneer,  expressing  the  deposit  to 
have  been  paid  by  him  as  agrat  for  C  Richardsofif  jfst 
the  contract  and  money  paid  under  it  were  really  hk, 
and  Mrs*  Bkbardmi  was  to  have  been  the  witness  to 
make  good  this  proof.  Now  it  appears  to  mc^  that  ike 
plaintiff  was  bound  to  go  nuidi  fitrther.  This  is  not 
like  the  case  where  a  contract  is  made  in  one  naiiM^ 
and  the  action  brought  in  another.  It  is  perfectly  clea^ 
from  what  takes  place  ordinarily  in  conmwrcial  dest 

ii«% 
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iDg%  that  ao  unnamed  prindpal  may  dwiarc  himMi^  1S16« 
and  daim  to  sue  upon  a  contract  iriade  with  hit  agents 
In  geiwral,  hoi^erer,  where  a  purchase  li  made  by  ao 
agent  at  auctioni  wti^ber  it  be  of  lands  or  goodsi  it  k 
tacitly  understood  that  he  does  not  bid  on  his  own  ao* 
count }  and  it  ^most  always  happens^  that  the  principal 
is  made  known  befcnre  there  is  a  necessity  for  resorting 
to  an  action^  This  Was  the  clise  in  BHhune  y<  Fah^ 
brother^  for  it  appeared  that  the  defendailt  kntw  ihlit  the 
plaintiff  was  the  principal.  Indeed,  I  am  not  aware  of 
any  case  where  an  unnamed  principal  has  maintained  an 
action^  in  which  it  appdared^  that,  fit  the  time  of  the 
trialy  he  was,  for  the  first  time^  disclosed  to  the  defend- 
ant.as  principal.  I  therefore  think,  that,  upon  the  evi- 
dence offered,  the  nonsuit  was  right.  It  is  unfortunate 
for  the  plaintiff  to  have  placed  himself  in  this  situation, 
but  it  his  own  &ult. 

HoLROYO  J.  I  also  am  of  the  same  opinion.  On 
the  face  of  this  memorandum,  it  is  in  law  the  contract 
of  Mrs.  Richardson^  and  not  of  the  plaintifi^  and,  from 
every  thing  which  passed  between  the  pai*tie8,  the  de- 
fendant has  a  right  to  suppose  that  the  plaintiff  was  not 
the  person  entitled  to  sue,  but  that  the  right  of  action 
was  vested  in  Mrs.  Richardson.  If  the  plaintiff  can 
explain  the  circumstances  under  which  the  contract  was 
made^  so  as  to  found  for  himself  a  right  of  action  there- 
on, it  is  plain,  that  the  means  of  such  explanation  must 
lie  peculiarly  within  his  own  knowledge.  On  the  face 
of  the  transaction,  the  action  is  maintainable  by  Mrs, 
Aichardson  only.  Kdw  it  is  a  settled  rule  of  pleading, 
that  where  the  act  on  which  the  plaintiff's  demand 
arises  is  secret,  kad  lies  within  his  knowledge,  an  action 
D  d  2  cannot 
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1816.  cannot  be  maintained  without  notice  given.  In  such  a 
case  the  plaintiff  is  bound  to  allege  notice  (a),  and  if  he 
ought  to  allege  it,  it  follows  that  he  ought  to  prove  it  I 
therefore  think,  that  it  was  not  suffident  for  the  plaintiff 
to  tender  evidence  at  the  trial  of  the  circumstances;  if 
he  had  given  notice^  possibly  the  defendant  might  not 
have  resisted  the  action ;  in  the  absence  of  notice,  it 
may  be  presumed  that  he  defended,  on  the  ground  that 
the  plaintiff  had  not  any  right  of  action* 

Rule  discharged. 

(a)  S«e  Omu  Dig,  PUader,  C  7& 


ji^^  iftb.   The  Kino  against  the  Inhabitants  of  Burbon. 

New  trial  m-      JNDICTMENT  for  non  repair  of  a  highway.     Pica, 
▼erdict  of  not  not  guilty.     Upon  the  trial  before  Wood  B.  at  the  last 

ffuil^  upon  AQ      -^ 

mdidment  for     Westmoreland  assizes,  there  was  a  verdict  of  not  guilty. 

not  repairing  a 
road,  where  tba 

bind ^e^?*  And  now,  Scarlett  moved  for  a  new  trial,  upon  the 
ground  that  the  verdict  was  against, all  the  evidence; 
and  he  said,  that  the  prosecution  was  for  the  purpose 
of  trying  a  civil  right  only. 

But,  per  Lord  EixENBORouaH  C.  J.  In  genehJ, 
the  rule  is  not  to  grant  a  new  trial  in  a  criminal  pro- 
ceeding after  a  verdict  of  not  guilty.  And  inasmuch  ss 
the  right  will  not  be  bound  on  the  plea  of  not  guilty,- 
we  do  not  think  it  would  be  proper  to  break  into  the 
general  rule  on  the  suggestion  that  the  prosecution  was 
merely  intended  to  determine  a  civil  right 

Rule  refused. 
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1816. 


Doe  on  the  demise  of  Giles  against         3w«%, 

Warwick.  »9mUri9(h 

AT  the  trial  of  this  dectment  before  Wood  B.  at  the  In  ejeetment* 
proof  of  wrvioe 

last  Cumberland  iissizes,  service  of  the  declaration  of  the  dedar- 
was  proved  on  three  tenants  in  possession,  but  neither  teiMiit  in  pot- 
the  landlord's  or  tenant's  rule  was  produced,  nor  v^as  n^ient,  without 
there  any  evidence  to  shew  the  defendant  to  be  land-  Jl^i^JSrf  rote 
lord.     It  was  objected  that  the  landlord's  rule  ought  to  ^/SJJ^^Illit 


have  been  produced,  in  order  to  connect  the  defendant  ,    „    , 
'^  landlordi 

with  the  premises;  to  which  it  was  answered,  that  ser- 
vice of  the  declaration  on  the  tenants  in  possession 
being  proved«  it  followed  that  the  defendant  must  come 
in  as  landlord.  The  learned  Judge  being  of  that 
opinion,  overruled  the  objection. 

Parke  now  moved  for  a  new  trial^  and  cited  Good- 
right  y*  Bich.  (a) 

Lonn  Ellenbobough  C.  J.     It  must  be  presumed 
that  the  defendant  is  here  to  defend  for  something.     He    • 
might  have  shewn  that  these  were  not  the  premises  in 
respect  of  which  be  appeared  upon  th^  r^ord  ^t  de- 
fendant, 

Batlet  J.  In  Doe  v.  Yotmgf  Hilary^  IS15,  service 
of  tho  declaration  on  the  tenant  in  possession  was 
proved,  and  was  held  sufficient  to  raise  the  presump^ 
tion  that  the  defendant  appeared  as  landlord,  without 

(fl)  7  r.  R.  327. 

P  d  S  producmg 
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1^1^^  producing  the  landlord's  rule.  In  Goodright  y.  Rid^ 
Dos  dem.      ^^  defendants,  who  had  entered  into  the  common  c  on- 

GiLBs  g^Qi  f  ule,  OS  tenants,  proved  that  they  were  not,  nor 
WAftv^a.  ever  had  be#ii,  in  possession  of  any  part  of  the  premises 
in  question. 

Abbott  J.    I  do  not  see  why  it  is  to  be  presumed  that 
the  tenant  has  some  other  lands. 

Rule  refused. 


Nwembvr  Iffth. 


Tbe  JBtiff  Dock 
Cocnpuiy  wen 


T^t  King  against  the  £[ui,l  Dock  Company. 

CW  the  2d  of  Ni/omh^j  191  ?>  a  ^fite  was  made  fi>r 

bddraiMblAm  the  relief  of  the  poor  of  the  parish  of  ScukwUes 

respect  of  the 

tomuige  dutief  for  six  calendar  months,  commencing^  on  the  20th  of 

tua  of  statute  September  then  last,  in  which  the  Dock  Company  at 

•i^fhu^  Kin^on'Ujpan-HuU  were  thus  rated: 

2J^^^*  Dock  Company:   Dock^  and  wharf  2240/.:    ISSL 

rspaifsdonng      13,.  4^. 

the  period  for 

which  the  rate        Upon  appeal  to  the  Epiphany  quarter  sessions,  1816, 

was  made  ex* 

ceededtha         for  the  East  Riding  of  Yorkshire,  the  rate  was  con- 

aiDOUDt  of  the  7^ 

duties  lecciYed.  firmed,  subject  to  the  opinion  of  the  Court  upon  the 
following^  case : 

By  Stat.  H  Geo.  3.  c.  56.  Intituled  *^  An  act  for  mak- 
ing and  establishing  public  quays,  or  wharfs,  at  King- 
stofirupon-Hulli  for  the  better  securing  his  Majesty's 
revenues  of  customs,  and  for  the  benefit  of  coanherce 
in  the  port  of  Kingston-upoi^HtM^  for  making  a  basiR 
or  dock,  with  reservoirs,  sluices,  roads,  and  other 
works,  for  the  accommodatkoi  of  veasels  using  the  said 
port,"  &c. ;  (which  ts  4?cl«red  tQ  be  a  public  act,  and 

to 
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to  be  judiciAllj  noticed  at  such,)    {$.  15.;)  the  Dock        1816. 

Company  were  empowered  and  required  to  make  a  basin      _^ 

or  dock,  and  also  a  quay  or  wharf,  and  other  works     ,J^^ 

*     "^  Tb«  UuxL 

therein  mentioned,  for  the  general  benefit  of  shipping,  BoskCmaptuf. 

and  of  the  trade  and  commerce  of  the  said  port  By 
the  22d  section,  it  was  enacted,  **  that  the  Company 
should,  at  all  times,  well  and  sufficiently  repair,  main* 
tain,  support,  and  cleanse  the  basin  or  dock^  and  the 
quay  or  wharf,  and  other  the  works."  By  the  48d  and 
45th  sections,  certain  rates  or  duties  on  ships  lading 
or  unlading  goods  within  the  port,  and  certain  wharf-  , 
age  rates  on  goods  which  should  be  landed  on  the  quay, 
were  granted  to  the  company.  Besides  the  emoluments 
arising  from  the  dock-dues,  the  Company  derive  con« 
siderable  emoluments  from  the  rent  of  warehouses 
wluch  they  have  erected,  agreeably  to  the  directions  of 
the  act.  The  warehouses  are  situate  in  the  town  of 
HuOf  and  not  within  the  parish  of  Scukoaies.  Two 
tbird*parts  of  the  dock  are  situate  within  the  parities 
of  the  Holy  Trinity  and  St.  Maty^  in  Hull^  and  the  re- 
maining third  is  in  the  parish  of  Scukoaies.  In  1814 
the  Dock  Company  resolved  to  take  down  and  re-build 
the  lock  and  entrance  basin  and  side  walls  of  the  dock. 
They  acted  under  the  advice  of  their  engineer,  who, 
judging  the  dock  to  be  in  a  bad  state,  directed  a  general 
repair.  On  the  2d  May^  1814,  the  ships  were  removed 
out  of  the  dock,  and  the  execution  of  the  works  com- 
menced, and  continued  until  the  3 1st  December  last. 
The  expenditure  of  the  Company  in  respect  of  these 
works,  from  the  20th  September  (being  the  day  when  the 
rate  was  made  to  commence),  to  the  31st  December  fol- 
lowing, amounted  to  Si^SL  lbs.  2d^  and  the  receipts  of  ^ 
the  Company  in  reqpect  of  the  duties  and  wharfiige  rates 

P  4  4  during 
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1 81&       during  tbe  same  period  amounted  only  to  S96S/i  18s.  IJL 
""■"^       The  further  estimated  expenditure  of  the  Company  in 

The  KiKO 

tkgabut  respect  of  the  works,  from  the  31st  December  to  the 
DockCompan^.  20th  March  (when  the  six  months  for  which  the  rate 
was  made  would  expire) ,  would  be  1193/.  7f*  4d^  and 
the  receipts  of  the  Company  in  respect  of  the  duties 
and  whar&ge-rates  would  be  972.  only.  The  chief  part 
of  the  expense  was  incurred  in  respect  of  the  lock  and 
and  entrance  basin,  which  are  situate  in  the  town  of 
HuU^  but  are  essentially  necessary  to  that  part  of  the 
dock  which  is  situate  in  Scidcoates.  From  tlie  time  of 
passing  the  act  to  the  making  of  the  rate  in  question, 
the  parishioners  of  Seulcoates  have^  in  assessing  the 
Dock  Company  to  the  poor  rate,  annually  made  a  de- 
duction of  the  Company's  expenditure  in  respect  of  the 
ordinary  repairs  of  the  dock,  from  the  gross  annual 
amount  of  the  Company's  duties  and  wharfage-rates. 
The  sums  stated  in  the  account  of  expenses,  were  all 
necessarily  expended  in  making  the  repairs  in  question, 
and  provided  the  Dock  Company  is  entitled  to  deduct 
tlic  same  from  their  gross  receipts,  there  are  not  any 
net  proceeds  whatever  for  the  use  of  the  Company. 
The  Company  did  not,  in  consequence  of  the  re-build- 
ing of  the  lock  and  entrance  basin,  become  entitled  to 
any  greater  or  other  duties  or  wharfage-rates  than  they 
were  before  entitled  to. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  Company  were  liable  to  be  rated  for  the  six 
months  for  which  the  rate  was  made. 

Cdtman  and  Ci^ss^  in  support  of  the  order  of  sessions, 
argued,  that,  inasmuch  as  the  company  were  in  the  occu- 
pation of  property  rateable  within  the  stat,  4S£/i2.,  the 

pir^um- 
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circnmstanoe  of  their  having  expended  in  repairs  during  J  816. 
the  time  for  which  the  rate  was  made^  a  sum  exceeding  x^rKTwo 
the  receipts,  furnished  no  ground  of  exemption.  That  'J^^ 
this  property  was  in  its  nature  liable  to  be  rated,  had  al-  DockCompwjr 
ready  been  adjudged  (a) ;  and  it  plainly  appeared  from  the 
facts  now  stated,  that  the  proprietors  were  not,  as  in  the 
case  of  Salterns  Load  Sluice  (A),  mere  trustees  to  super- 
intend the  execution  of  the  act,  without  any  personal  ad« 
vantage.  And  if  profits  accrue  to  the  proprietors,  the 
subsequent  application  of  them  cannot  vary  the  liability. 
Therefore^  in  Bex  v.  Agar  (c),  the  trustees  of  a  methodist 
chapel,  who  let  out  the  pews  for  an  annual  rent,  were 
held  rateable  for  the  chapel,  though  they  expended  more 
than  the  annual  rent  in  maintaining  the  establishment; 
and  a  distinction  was  there  taken,  which  is  mainly  appli- 
cable to  rhis  case ;  for  it  was  said  (<i),  that  <<  no  doubt  the 
fair  average  expences  ought  to  be  allowed  in  estimating 
the  quantum  of  the  rate^  but  not  any  extraordinaiy  ex- 
penditure which  might  happen  to  make  the  property  un«  • 
profitable  in  a  particular  year ;  for  where  it  is  the  sub- 
ject of  annual  valuer  the  money  so  laid  out  in  one  year 
will  produce  profit  in  the  subsequent  years.''  So  the 
lessee  of  a  coal  mine  was  held  rateable  although  he 
actually  incurred  a  loss  by  the  adventure.  (^)  The 
persons  who  compose  this  Company  are  doubtless 
trustees  for  the  public  in  seeing  to  the  proper  repar- 
ation of  the  docks,  but  they  have  also  a  dominion  given 
them  by  the  act  over  the  fimds,  and  by  section  53, 


(a)  Rex  V.  Dock  Company  of  Hull,  I  T«  Jl»  21 9i 

(*)  4T.R.7SO. 

(e)  14  Eaa,  356. 

Id)  /M<Lp.263. 

l^)  9e9  T.  rarroff  $  T,  B»  599, 
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1816.       are  to  hold  a  general  annual  meeting  to  audit  tlie  ao- 
■       counts  of  money  received  and  disbursed  in  the  preceding 

agahui  yearf  and  to  decUre  whether  any»  and  what  dividend 
DodcOonpimy.  ^^^U  be  made  among  the  proprietors.  The  rate,  there- 
fore, is  to  be  regulated  by  calcubiting  the  average 
profits  accruing  annually,  according  to  the  rule  adopted 
in  jRex  v.  Mi^fidd  (a),  and  not  by  the  particular  state  of 
the  disbursements  at  any  one  isolated  period*  If  it  ware 
otherwise,  great  inconvenience  would  fellow ;  for,  sup- 
pose 4har  for  a  short  period  the  whole  &rming  interest  of 
the  country  were  to  b^  a  failing  concern,  there  could  be 
no  rate  at  all  if  it  were  to  be  governed  by  the  then 
present  sMute  of  things,  and  thus  the  fiind  for  the  main- 
tenance  of  the  poor  would  be  withdrawn  at  a  time  wha 
it  WW  most  required.  Another  inconvenienoe  wooU . 
be^  that  it  would  open  an  inquiry  into  every  year's  ao» 
<;pUAt^  ^hich  wQuJid  Qccasiou  endlesa  litigation. 

ThQmpson^  cootra»  admitted  that  the  Dod^  Company 
were  generally  rateable  for  profits;  but,  he  ai|psd, 
that  where  there  was  no  return  of  profits,  or  in  other 
wqrds,  no  |;^neficial  occupation^  there  could  be  no 
rate,  according  to  the  doctrine  of  the  Salter's  Load 
SltUce  case.  He  said,  it  was  admitted  that  the  Com- 
pany were  trustees  for  the  public,  and  they  were  ss 
such  bound  by  the  act  to  lay  out  their  receipts  in  neces- 
sary repairs  for  the  public  accommodation^  And  the 
present  expenditure  was  of  such  a  nature  as  not  to  be 
capable  of  being  included  in  the  deductions  on  accoant 
of  ordinary  repairs ;  for  it  was  in  great  part  incurred 
for  new  works ;  from  the  addition  of  which,  an  improve- 

(a)  10  East,  219. 

ment 
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mmt  10  tbo  dutic(  iv^n  not  likely  to  accni^    If  tb<n  tho       ^^^^» 
Co»pi«y  w^«  biQUBd  by  law  to  apply  tjie  whol^  pf  tbe      xhTKiliG 
^vnntag^  wbkih  woi»l4  Pth^rwi«e  have  apcrupd  to     ^f^'^^^^ 
tli^ll^  ta  public  pqrposfis,  without  the  probability  of  aqy  DediCompwjr 
imprpFeip^ht  (bw^by,  bow  doQ$  \\\Ui  Quse  differ  from  tbe 
SiBilter^s  Lof^  Slme  cage  ?    Tbe  Company  pwppt  r^taiu 
tbeM  prgpeeda  to  anaw^  future  objects  of  ^«piea$p>  b\^t 
vb^rev^r-  tb^e  i^  fi  gurplmb  tbey  v^\\%t  (nak^  a  ^ividmd« 

Lor^  £;(,U(«(99aoupii  C.  J,  Tb^  act  of  parliam^t 
do^  qot  r^quir^  \hf^  Company  tq  (oake  a  div^^ead  a^  all 
«v^Ui  nor  49f^  ^t  i^yi  tbat  tbey  ^holl  4ivid^  tQ  tbe  »* 
tjsem?  Upit  oCth^  nianie^  received.  Suppgi^  ^p  appUr 
Wtio^  ^  be  made  ^  tbi^.  Cqurt  fyr  ^  oiauds^nms^  to  ^onpi.- 
pel  tbci  Compaqy  to  make  a  divi4?ad  of  t^^  whple  balance 
ift  \bw  haed^  if  tbe  Co^ppauy  were  able  to  sl^ew  t;bat 
tb^  e^pansft  of  the  necessary  repaiw  of  tbe  baap  fpi:  tbe 
e^wog  yeac»  vould  be  UkeJy  to  absorb  the  Mfholq  ^  the 
gcei^ter  pavt  of  tb^s  balaoce^  would  the  Court  ^rant 
^ch  a  ujat\dainu5  ?  ^^4  if  the  Qompany  were  in  m^ 
^'ear  tP.  do  %9  iinprpvidept  an  ^ct^  as  to  a  make  dividend 
\o  tbe  utter^ODostt  pennyi  pot  resening  any  thipg  for  pros* 
pactive  dexnand^ ;  as  there  is  a  provision  in  the  act  (a), 
enablip^  tbem  tQ  niake  calls  from  the  proprietors  for  the 
pece«3ary  purposes,  of  the  act)  the  consequence  would  be, 
tbat  instead  of  reserving  out  of  the  funds  in  hand,  suf- 
ficient iKieani^  to  cover  these  expeuces,  they  must  call 
upon  the  proprietors  to  refund  what  they  had  impro- 
vidently  distributed  among  them.  The  language  of  the 
aqt  is,  **  that  tbe  Company  shall  have  power  to  make 
such  calls  of  mon^y  from  the  proprietors  of  shares,  to 
defray  the  expences  o^  or  carry  on  the  works  autho- 

(d)  Stct  87. 

rised 
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ISIS,       rised  by  the  act,  as  they  from  time  to  time  shall  find 
"— —       wanting  and  necessary  for  those  purposes."    So  that 
mgabut       ^G  Company  may  call  upon  the  proprietors  of  shares 
JhACai^mf.  ^  Te&md  what  they  have  recdved.    There  u  no  ques- 
tion  as  to  the  rateability  of  this  property;   it  has 
▼ery  properly  been  admitted  that  it  is  rateable.    The 
question  therefore  is,  whether  a  rate  can  be  imposed  in 
respect   of  property  which  is  generally  rateablei  but 
the  profits  of  which,  owing  to  certain  incidental  and 
necessary  expenses,  have  been  for  a  time  exhanstedL    As 
to  which  it  is  to  be  obsenred,  that  a  rate  is  not  always 
imposed  on  property  in  the  particular  year  in  whidi  it 
makes  a  productive  return,  for  if  that  were  so^  there 
could  be  no  rate  in  respect  of  saleable  underwoods  and 
the  like  properly,  which  are  productive  only  after  a 
series  of  years,  except  in  those  years  in  which  the  pro- 
fits arose.     But  in  the  case  of  Bex  v.  Mirfieldj  it  wsi 
decided,  after  much  consideration,  that  saleable  ulider- 
woods  were  rateable  annually,  in  proportion  to  their 
valuer  though  they  should  happen  not  to  be  cut  down 
more  than  once  in  21  years.    In  the  present  case^  the 
Company  have  no  money  in  hand,   but  they  have  a 
property,  which  upon  an  average  is  productive.    To 
hold  that  in  every  case  where  property  is  rateable^  an 
account  is  to  be  taken,  for  the  particular  period  for 
which  the  rate  is  imposed,  of  the  precise  amount  of  its 
productiveness,  and  that  if  there  is  the  smallest  decrease^ 
the  rate  is  to  be  reduced  pro  tarUoj  would  in  my  judg- 
ment be  infinitely  inconvenient.     Every  house  must 
then  have  its  separate  assessment,  in  order  to  let  in  the 
particular  deductions  belonging  to  each ;  and  this  mode 
of  assessment  would  be  open  to  every  species  of  fraud, 
because  the  largest  deductions  would  be  attempted  to 

be  thrown  on  periods  of  the  greatest  pressure.    It  ap- 
pears 
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pears  to  me  that  this  rate  is  well  imposed,  and  that  the  1816. 
average  profits  of  the  company  are  not  liable  to  be  — — 
merged  in  the  partial   expenditure  of  any  particular        t^abut 

period.     I  think,  therefore^  this  order  ought  to  be  oockCompany. 
<x>nfinned. 


Baylet  J.  I  agree  that  this  rate  is  well  imposed 
The  case  does  not  state  that  this  property,  communibus 
annis,  is  not  productive  of  profit,  but  only,  that  daring 
this  particular  period  it  was  not  profitable.  It  appears 
that  the  company  are  in  possession  of  property  which 
is  prim&  facie  rateable ;  the  rate^  therefore,  is  well  im- 
posed, unless  the  property  is  to  be  exempted,  on  the 
ground  of  its  not  being  profitable  at  the  particular 
period  for  which  the  assessment  is  made.  As  to  which, 
Hex  V.  Mixfidd  is  a  clear  authority,  that  the  principle 
which  is  to  govern  is,  whether  it  be  profitable  communis 
bus  annis* 

AsBOtt  J.  It  has  been  admitted  that  the  Cdm< 
pany  is  in  possession  of  property  which  is  rateable 
generally,  and  this  property  is  of  considerable  annual 
value.  I  think  the  Company  cannot  relieve  themselves 
from  diis  rate,  by  shewing^  that,  on  occasion  of  some 
extraordinary  expenditure,  during  the  particular  period 
for  which  the  rate  is  made,  that  which  would  have  gone 
to  the  account  of  profits,  has  been  otherwise  consumed* 
To  hold  to  any  such  rule  would,  in  my  opinion,  be 
productive  of  great  inconvenience ;  for  by  the  same  rule, 
I  know  not  what  answer  could  be  given  to  the  farm- 
holder  or  householder,  if  they  were  to  claim  a  similar 
exemption,  because  of  the  extraordinary  expense  which 
they  had  incurred  in  the  maintenance  or  improvement 

of 
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IheKivo 


The  Hatt 


181 6«  of  their  hotiie  or  loud*  Therefore,  ss  it  t^etni  to  me,  the 
the  order  of  seMiofifl  mtlftt  be  confirmed ;  there  is  not 
any  qoeMion  before  us  as  to  the  quantum. 


HoLROTD  J.  I  am  of  the  same  opinion*  The  only 
doubt  which  I  have  entertained,  has  been  on  sect.  22.} 
whieh  obliges  the  Company  to  rep&ir  the  dock  and 
other  works;  and  if,  tmder  tliat  section^  the  specific 
rates  had  been,  so  far  as  they  were  required,  appropri- 
ated to  that  pnrpose  only,  I  rfioald  h^ve  entertaified 
oonsid^nble  doubt  whether  any  property  nested  in  fbe 
trustees,  which  oonld  propA'ly  be  made  the  subject  df 
mte,  beyond  the  surplus  which  might  happen  to  remsin 
in  their  hands,  after  satisfying  the  expenses  attefiding 
the  maintenance  and  repair  of  the  works.  But  the  cm 
is  not  so,  for  I  find,  by  the  42d  section,  the  duties  psy> 
aMe  by  Virtue  of  the  act  are  Tested  in  the  Company  ss 
their  own  proper  monies,  and  for  their  use^  in  conskier- 
ation  of  the  expenses  incurred  by  them  in  making  and 
maintaiiiing  the  works ;  and,  by  the  53d  section,  they 
are  to  take  an  account,  annually,  and  declare  whitf  di- 
lidend  diall  be  made;  so  that  thqr  stand  in  the  same 
situation  with  any  other  canal  company.  If  so,  then 
here  is  property  which  is  productive  of  profit,  altboogh 
it  has  not  made  any  return  during  the  time  for  whidi 
the  rate  is  made ;  bat  it  is  not  enough  to  exempt  pro- 
perty from  being  rated,  to  shew,  that  the  extraordinary 
expenses  of  a  particular  period  hare  absorbed  the  profits 
of  that  period. 

Order  of  sankms  cjonflmid. 
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isie. 


The  King  against  Shawe.  Thwaday, 

^  November  l^. 

nPHE  defendant  was  indicted  in  tliis  court,  to  which  The  sutute 

indictment  he  appeared,  and  pleaded  guilty,  in  the  for  tiding  and 
last  term.    The  indictment  charged  that  the  defendant,  ^i^t  sfitein 
being  a  person  employed  by  and  in  the  service  of  our  ^bu"  eniploy? 
lord  the  king,  in  a  certain  civil  oflSce  and  capacity,  to  ^encwcom- 
wit,  in  the  oflSce  and  capacity  of  a  clerk  in  the  commit-  J""^  ^^T^mi 
sariat  department  of  the  king,  out  of  Greai  Britain^  to  ^  ftlooim. 
wit,  at  Keency  in  North  America^  on  the  Hth  day  of 
June^  1815,  atiu^^n^  aforesaid,  to  wit,  at  Westmimter^  in 
the  county  of  Middlesex^  in  the  execution  and  exercise 
of  his  said  office  and  capacity,  feloniously  did  steal,  take^ 
and  carry  away  5000  pieces  of  foreign  gold  coin,  com- 
monly called  half  joes,  of  the  value  of  10,000/.,  of  law- 
ful money  of  Great  Britain^  and  2400  ounces  of  gold, 
of  the  value  of   10,000/.,  of   like  lawful  money,  of 
the  goods,  chattels,  and  monies  of  our  said  lord,  the 
now  kin^  there  then  found  and  being,  against  the  form 
of  the  statute,  &c.,  and  against  the  peace,  &c.     Second 
count  charged  the  felony  to  have  been  committed  under 
colour  of  his  office.     Third  and  fourth  counts  were 
similar  to  the  first  and  second,  except  that  they  stated 
the  defendant  to  be  a  person  employed  in  a  military 
office  and  capacity,  to  wit,  in  the  office  and  capacity 
of  a  derk  in  the  commissariat  department  of  the  army 
of  the  king,  serving  in  North  America.     Fifth  and  last 
counts  described  him  as  a  person  holding  and  exercising 
a  certain  public  employment,  to  wit,  the  public  employ- 
ment of  a  clerk  in  the  conunisdfuriat  department  of  the 

king. 
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1816.       king.    And  now,  the  defendant  being  brought  to  the 
•Z^,.     bar  of  the  court, 


aganui 

SaAWi, 


Selwyn  and  Giffbrd  moved,  in  arrest  of  judgment,  upon 
the  ground,  that  the  offence  charged  in  the  indictment 
was  not  an   offence  within  the  stat  42  G.  3.  c.  S5,<, 
^*  for  the  trying  and  punishing,  in  Great  Britain^  per- 
sons holding  public  employments,  for  offences  committed 
abroad  f  for  the  statute  speaks  only  of  *<  any  crimen 
misdemeanor,  or  offence,  in  the  execution,  or  ander 
colour,  or  in  the  exercise  of  their  office  or  employment.'' 
But  wherever  it  has  pleased  the  legislature  to  extend  the 
limits  of  trial  beyond  the  common  law  limits,  and  to 
include  felonies  in  that  extension,  it  has  uniformly  done 
so  in  express  terms.     And  they  instanced  the  26  H.  8. 
c.  6.  s.  12.,  for  the  trial  (^murthers,  robberies,  felonies, 
and  accessaries,  the  26  H.  8.  c.  13.  s.  4.,  for  the  en* 
quiring  of  treasons,  and  the  28  H.  8.  c.  15.,  for  the 
trial  of  **  treasons,  felonies,  robberies,  murthers,  and 
confederacies ;"  wherein  all  these  offences  are  q>ecified 
eo  nomine.    And  the  stat  11  and  12  W.  3.  c.  12.,  which 
is  in^ari  materii  with  the  statute  in  question,  being  for 
the  punishment  of  governors  of  plantations,  for  crimes 
committed  by  them  in  the  plantations^  extends  to  any 
oppression  of  his  majesty's  subjects,  or  any  other  crime 
or  ofience,  contrary  to  the  laws  of  this  realm,  or  in 
force  within  their  governments ;  yet  it  has  never  been 
considered  as  including  felonies.     It  is  to  be  observed, 
also,  that  the  statute  42  Geo.  3.  provides  for  the  pro- 
secution of  the  offences  mentioned  in  it,  by  information 
to  be  exhibited  by  the  Attorney- General,  as  well  as 
by  indictment;  which  plainly  manifests  the  intention  of 
the  act,  because  an  information  lies  not  for  a  felony. 


The 


Jir  naoB  Fiiw-«tVENTH  Iftua  of  GEORGE  III.  iQ5 

The  Court  dedriiig  to  hear  the  other  8ide>  1616. 

Tbe  KiKo 

The   Jmom^Generalj    Toppings    and   Bichardson^       ogaSnu 


Mttri^  quoted  the  act  13  Geo.  S.  c.  63.,  for  a  legis- 
latiw  espootion  of  the  word  <<  crime;"  for  the  d9th 
iection  of  that  act  is  confined  to  ^  crime,  misde- 
meanoor,  or  o£fence,''  yet  it  plainly  appears,  by  the 
the  proviso  in  the  45th  section,  that  the  legbbture 
Bieant  to  apply  it  to  capital  cftses. 

Lord  EtxsKBOAOVOH  C.  J.  The  reason  of  the  thing, 
<}  priori^  would  lead  one  to  condnd^  that  the  juris- 
diction, as  to  the  trial  of  Monies,  should  be  restrained 
to  the  local  conrt.  The  word  crime  may,  indeed^  where 
a  different  reason  ought  to  prevail,  be  of  a  larger  con- 
struction, so  as  to  comprehend  felonies.  But  what  Mr. 
Giffbrd  has  noticed  with  respect  to  proceeding  by  in- 
formation, is,  as  it  seems  to  me,  decisive^  to  shew  that 
felonies  were  not  contemplated  by  this  act.  The 
13  Oeo.  S.  was  passed  alio  intuitu.  The  utmost,  to 
which  the  argument  arising  from  that  enactment  can 
be  carried  is  this,  that  the  word  crime  may  mean 
felony,  i^  as  it  is  said  of  that  statute,  it  is  so  intended. 
The  words  of  the  act  of  parliament  in  question  will, 
however^  be  best  expounded  by  looking  to  the  act  it- 
self The  object  of  this  act  was,  in  the  same  spirit  with 
the  act  of  11  and  12  W.  3.,  to  protect  his  majesty's 
subjects  against  the  criminal  and  fraudulent  acts  com- 
mitted by  persons  in  public  emplo3rments  abroad,  in  the 
exercise  of  their  employments;  to  reach  a  dass  of 
public  servants,  which  the  11  and  12  W.  5.  c  12.  did 
not  reach ;  and  to  place  them  in  pari  delicto  with  go- 

VoL.  V.  Be  .  vernors. 


Shawi. 
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1816.      vemofs.    Ii  liis  a^  rtAreBM^  in  ipirii  or  iMetf  to  the 
commissioii  of  felonies. 


niKnra 


Abbott  J.  I  am  enlirely  of  the  eame  o|iiiii<M4  It 
ii  quitd  dear  from  the  whole  soflpe  and  hmgui^  9t  tbe 
8t«t.  42  Gtfo.  3.  c«  85i  tbit  die  kgbkture  did  aot  iatad 
to  ntcnd  k  to  Monies.  It  is  saidi  honerer,  thai  the 
wotd  oritne  in  another  oet  does  OHftiprtheBd  Moniea; 
admitting  that  it  doesi  yet  the  words  of  er^  act  of 
parliament  must  be  construed  according  to  the  intent  of 
the  jMrtfetdar  aet.  They  may  bear  a  more  extatiBiTe 
•tgnifieation  upon  one  occasion  than  what  irofeld  be 
giran  to  them,  if  kft  to  dMif  natural  iffiiport,  in  anothtt. 

Per  Cutioffu  PrisM^  diidiatgttL 


^:^XXy^  HENDfiRBOW  Cgam9t  FUMGA. 

fii/to^ftS-    A  ^^^^  •""»  ^'  •  prohibition  to  the  Consistory 
■tt^MTOMm,  a         Court  of  Carlisle^  was  obtained  on  b^alf  of  Mmy 

it  pracctd  to 

hiw  ocqptioiii  Hendenonj  executrix  of  J«  Henderson  deceasedj  who 

to  aa  invcntorjr 

cxhibitod  by  ma  was  sued  as  such  <«ectttrix  in  the  name  of  the  Judge  of 
the  said  court,  at  the  instance  of  A.  and  B^  crediteis 
of  the  said  J*  H^  and  exhibited  an  inventory  in  the 
said  court  of  all  the  goods,  &c.  of  the  said  deceased. 

And  theipround  on  which  the  rule  was  moved  wa% 
that  the  Ecclesiastical  Court  were  proceeding  to  bear 
exceptions  to  the  said  inventory,  and  to  compd  her  to 
exhibit  a  fresh  one: 


To  which  it  was  answered  by  Littledale^  who  now 
showed  causey  that  such  had  been  the  course  and  piM- 

tioe 
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tiee  of  the  CDUn  frblli  titt0  tmnietUdria]^  tod  Ci^iei  6f       ^S^^* 

divers  entries  of  the  like  proceedings  in  thd  ^\A  dtmtt,     HmvMtK 

from  the  year  1636  to  1812,  were  produced,  and  vcri-      ^SuSm 

fied  by  didaVit     Attd  id  thi§  tsM  ft  Wtts  ilrfdi  ihkt  the 

weoiitrix  had  eofffe*^  that  tht^  inv^mory  wftir  iflliffcdl^ 

dtot;  for  ft  apt)«af«d  by  thd  ^cMffngft  tlmt  ihe 

had  exhibited  ft  nupplefnimtal  fnt^toiy.    Bdt  Mt^ 

tba  itatote  (A),  which  ffH^nlre^  t^jLMXWts  to  ^  iHiikd  n 

trm  and  perlbet  Hive^tCHryj''  Mist  bi^  ptdWAeA  M  fafm^ 

«med  the  Court  trHh  the  powef  of  exati^initig  hdW  fiAr 

it  is  perfect  or  true ;  in  like  manner  as  in  IMhlbg  fth 

iMCoailt  to  tha  Ordinary.     As  to  which,  Swinburne  {b) 

says  that  it  appertains  to  the  office  of  ordinary,  not 

only  to  examine  the  account  and   see  whether  it  be 

rightly  calculated,  and  whether  the  accountant  doth 

charge  himself  with  the  receipt  of  the  whole  goods  and 

diattels  of  the  tMatol',  and  how  iHMh  htf  httth  dil- 

bttrsad  f  bat  also  to  h&Ve  a  regard  whit  dlann^f  tf  ex- 

peiisea  the  accountant  requiretb  ta  be  allowtd.    And 

after  due  examination  of  the  account,  the  Ordinary 

finding  it  to  be  true  and  perfect,  may  pronounce  for  the 

vididity  df  it.    But  if  oh  ^aitihiatidn  it  appe&fft  th'At 

the  eiteeutor  hath  not  dealt  faithiully,  th^  aCcOtinf  h  to 

be  rejected.     And  although  in  Caichside  v.  OoingUm  (c), 

it  Wa»  considered  that  Hke  spiritual  court  had  tiot  jorfs- 

dlistiotl  to  questioti  an  inyentory,  it  may  be  observed, 

that  that  was  in  the  cH^e  of  aii  inferior  ecclesiastical 

ctmrt)  and  iti  a  suit  promoted  by  a  cr^ditdr, 

SmieUi  eorttrd^  cited  21  f/.  ^.  c.  S.  t  4.,  which,  as 
ha  oonteadedi  only  i^equires  an  e^ecutof  tb  itiake  ftti 

(a)  81  ir.  8.  0.5.  ft  4»  (6)  Fkrt6bf.S0.      ,    ^}  3  Jitm  19S«« 

£  e  2  inventory^ 
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1816.       inventory,  and  ddirer  it  into  the  keeping  of  the  Ushi^ 
or<Nrdinary. 


Hnn>na0jr 

agtmut 

TuircB* 


The  Court  were  of  opinion  that,  as  the  statute  di- 
rected the  execator,  for  the  security  of  creditors  and 
legatees,  to  make  an  inventory  to  be  delivered  to  the 
.bishop  or  ordinary;  and  that  no  bishop  or  ordinary 
should,  under  pain  of  102.,  refuse  to  take  such  inventoiy, 
his  office  was  merely  ministerial,  to  receive  it  when 
iiendered;  if  the  statute  had  intended  more  it  wouU 
have  so  said* 

Rule  disdiargecL 


^^S^i5Ub  '^^  *®^*  Samuel  Paris,  Gerk,  Thomas  Ar- 
nold, Ann  Watts,  Widow,  Elizabeth 
Watts,  and  Hsnry  Watts,       -    Plaintifls  j 

AND 

GrEOROE  Miller,  Willum  Deeming,  and  Ca- 
roline, his  Wife,  -    .      •    Defendants. 

^2jy2^  ^BABELLA  WATTS  being  seised  in  fee  of  one 
feeofanundi-  undivided  fifUi-part,  and  a  moieQr  of  another  un* 

Midof  mmoietj  divided  fifth-part  of  the  estate  and  premises  hereinafter 

of  Mothar  nt*- 

divided  fifth       mentioned,    devised    as    foUows:    <<  I   irive    and  be- 

mil.  dnTiifMl 

^7  share  of    queath  my  share  of  the  BastiU  and  other  estates  situate 
the  Beidie  and  ^^  Co^gfUry^  and  DOW  in  the  occupations  of  Mr,  Tvnfcross^ 


SSTfn  A^'J^  Mr.  Cape,  and  Mn  Twist,  to  my  sister  Caroline  WattsT 
^S^aZty*  '^^  testatrix  died,  leaving  her  sister,  the  defendant, 
!?^'  ^v!ry*   Caraiwf  Deeming,  then  Caroline  Watts,  her  surviving. 
psMsftt.  Upon 
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Upon  this  devise  a  question  was  submitted  by  the  Vice-        IBIB. 
Chaocellor  to  this  Court,  what  estate  Caroline  Deeming 
took  in  the  said  one  .undivided  fifth-part,  and  a  moiety 
c^  another  undivided  fifth  part  under  the  said  wilU 

PhUUppSi  for  the  plaintifft,  argued  that  she  took  but 
an  estate  for  lifo.  He  said,  that  there  being  no  intro> 
ductory  words  whence  the  intention  of  the  testatrix 
could  be  collected,  the  devise  must  be  construed  ac- 
cording to  its  own  import;  as  to  which  the  rule  of  law 
18^  that  a  fee  does  not  pass  without  words  of  limitation^ 
or  some  expression  tantamount  Of  this  nature  are  the 
words  <^  estate^*  and  ^  estate  at  /*  but  a  devise  of  aU 
ny  lands  passes  only  a  life  estate.  And  if  a  devise  be  to 
A.  in  tail,  and  to  B.  and  other  children,  other  lands  in 
tail,  and  if  any  child  die  within  age  and  unmarried, 
his  part  shall  go  to  the  survivors ;  the  survivors  take 
such  part  only  for  life,  (a)  So  a  devise  of  his  share  in 
the  Nem  River;  the  devisees  take  only  for  life^  for 
share  imports  hb  part  only,  not  his  estate  or  interest 
in  it.  {h)  And  in  Fafmcefs\  case  (r),  if  a  man  seised  of 
a  house*  and  land,  devise  the  moiety  of  his  house  to  his 
irife  for  life.  Item,  he  deviseth  the  other  moiety  of 
his  house  to «/.  his  second  son.  Item,  he  devised  to  J. 
his  second  son,  the  said  house  and  all  the  lands  which 
pertain  to  it  after  the  death  of  the  wife ;  it  was  adjudged, 
that  J.  should  have  w  estate  for  life  only  after  the  death 


(a)  Pettiwaod  ▼.  Cook,  Cro.  JSUm.  52,  8C.  3  Leo.  ISa  bj  the  name 
of  Putnam  and  Cook*B  cim.  &  C.  2  Leon*  129.  by  the  name  of  ffavf^ 
kin»*9  caw.  &  C.  Und,  1 93,  Woodward  t.  Giasbrook,  2  Fern*  388.  Com* 
Dig.  Devise,  (S.  7.) 

(6)  3£ddUton  ▼.  Swayne^  Skinm  539. 

(fi)  Vith  Abr.  tat  Devm^  JL.  a.  /i/.  11. 
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101A  of  Ae  wifi^  mA  nol  an  wtale  ia  foe.  And  thongli  in 
MM  v»  Pmif^[^\  Lord  EUaibonui^  appears  to  have 
4wbtad  the  condyaion  omne  to  in  FetHmtod  ▼.  Cotikw 
above  ciled»  he  espMialy  stateii  that  it  waa  not  neoes- 
sary  to  decide  the  natter  then  in  judgment  upon  that 
liointi  Than  if  the  v^  sibtv  ba  iatuflkient  to  past  a 
i^  the  MjibiaQiitnl  words  of  the  de«se  will  not  oarry  ik 
ftrtli0P<  baaauiat  it  appears  that  the  word  oMes  is  nssd 
io  a  msa  deiPiptiYOof  the  tUng  devised,  and  net  cf  the 
lAtfilft  vbicb  the  testatrin  had  ia  then  i  it  bahig  ia 
tbe  plmali  and  foUowed  bjr  wordf  desigaaling  the  aocq. 
pAtiqqb  And  aooovding  ta  liovd  HaNtmM^  in  Gaodr 
W  V.  Crftm^Dj^  (i)i  **  There  is  no  ease  in  which  it  has 
ll«ep  boldt  tbat  a  ^  passed  Iqr  the  devise  of  on  ailBlfl^ 
if  tli«  tiHitor  added  to  it|  in  the  aecupatiaa  of  any  par. 

l^vi  Su-^NBOiioirGM  Q.  J.  h  not  this  a  qu^ea 
rather  pf  grapiKMiti6«l  opustrufition  of  the  word  itov 
than  wy  thing  alsQ?  Tbi»  k  npt  the  devise  of  a  portiaa 
which  the  d^vispr  has  ^]PV§d  mi  of  the  entirety ;  it  enr^ 
iflt^  in  her  as  it  is  4evi«?d.  Th^  word«  ^^  my  idiareb"  as 
it  seems  to  me^  were  used  as  denoting  the  inter^t ;  th^ie 
which  follow^  the  tbirig  devined  and  iti  localityt  and  th^ 
latt^  words  wbieh  d^cribi^  th^  occupation  relate  to 
the  last  antecedent,  nam^ly^  the  estates,  and  pot  to  1)10 
word  share.  It  appears  to  m^  that  the  word  sh^rt 
passes  the  fee.  ' 


(u)  11  Eatt^leO. 

(h)  1  Vti,  228.  cited  by  Lord  Kienyon  in  Fletcher  v.  SmUon,  2  7*  R' 
659. 

AnnoTT 
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Abbot*  J.  In  Uui  eaie  «ited  frMi  Vfrmmf  tbc  d^M  181  & 
was  to  the  tons  and  tb«  bein  of  tb9ir  bodies  s  tb«i  wprd 
ahare  aftarwards  used  ia  that  oate^  ^uld  not  possibly 
dsnote  tha  same  estate  aa  given  to  tbeiOt  but  mmt  bav9 
neaoDoarily  laeant  a  pujrt  of,  and  not  tb«  intetest  in  tht 
thing. 

Mbme  was  to  have  argued  for  tbe  dtfendantfi. 
The  ^lUowing  ceptifie«ta  was  aftef  w<irds  sent* 
We  httire  beard  thi«  ease  argned  by  eoyn^el)  f^nd  are^ 
of  epfaiioB,  that  tha  said  defKidanl^  Caroline  JO^eming^ 
took  an  eft|Ue  in  fee  in  tbe  said  one  undivided  Af(|| 
ps^pt>  ud  fai  a  moiety  of  another  undivided  fiftb  part  ^ 
tbe  said  estate  and  premises  under  the  wd  will, 

j:^|4BN90|(pUQMr 

J,  Bavuy* 

Cf  ABBOTT. 


MiIiNVfi.^nd  Others  against  Branch.  Friday, 

Nimtmber  15tli. 

COVENANT.    The  plaintiffs  declare,   that,   by  in-  Where  j.^., 

denture  of  the  20th  of  June^  1805,  between  one  fee,  contcycd  to 
Joshua  Bartifitetf^  of  the  first  part,  one  J.  Robinson^  a   t.  j.,  their 
trustee  for  J.  Bamdey^  of  tbe  second,  the  defendant  of  ^^"tothe 
the  third,  and  one  J.  Jachson^  a  trustee  for  the  defend-  Sshdnii^. 
ant,  of  the  fourth,  (reciting  indentures  of  lease  and  re-  JJJ^  ^  tAe 

«  to  hit  me  a  rent 

certsici  to  b»  iffuisg  out  of  Ifie  prenutefl,  «iid  lutgect  to  the  said  rent,  to  the  uie  of 
defendant,  his  heirs  and  assigns,  and  defendant  covenanted  nith  J,  B,^  his  heirs  and 
aolgns,  to  ptjr  to  bim,  bit  h^ira  a«0  assigns,  the  s«id  rent,  and  to  build,  within  one  year, 
one  or  more  messuages  on  the  premises,  for  better  securing  the  said  rent,  and  J.  B»  within 
one  year  demtsod  tbe  said  nni  to  plaintiOs  for  lOOe  yfi^ :  Heidt  thM  covenant  would  not 
lie  for  the  plaintiffs  for  non-payment  of  the  rent,  or  for  not  building  the  measuagesy  fbr 
flM  (Ofvaani  wsa  psnoasl  |o  «f.  M* 

£  e  4  lease, 
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I^BCi  whereby  a  plot  of  land  was  caoveyed  to  one 
P.  Hcpe^  abd  the  said  J.  Bamskjff  their  heirs  and  at- 
signs,  as  to  one  undivided  moiety,  to  the  nse  of  sock 
person  and  persons,  and  for  such  estate^  &&,  as  P. 
Hope  Bhavidf  by  deed  in  writing^  duly  execoted,  &c., 
limit  or  appoint,  and,  in  de&ult  of  such  appointment 
after  the  decease  of  P.  Hope^  to  the  use  of  the  right 
heirs  of  P.  Hope  for  ever;,  and  as  to  the  other  undivided 
moiety,  to  the  like  use,  with  respect  to  J,  Bamda/s  sub- 
ject to  the  yearly  rent  of  42^,  payable  to  the  rdessors; 
and  reciting  also,  other  indentures  of  lease  and  tdeas^ 
whereby  the  said  P*  Hope  limited  and  i^ipointed  to 
J.  Bamdey  and  J.  Bobimon^  and  the  heirs  and  assigns 
of  «71  BamsUyf  his  undivided  moiety  in  the  plot  of  lami^ 
and  also  in  four  messuages,  then  lately  built  thereon,  in 
trust,  as  to  the  estate  of  J.  Bobnuon^  for  J.  Barnde^ 
his  heirs  and  assigns  for  ever,  sutgect  to  the  rent  cove- 
nants, &c  reserved  and  contained  in  the  former  rdeaae; 
and  fisirther  reciting^  that  the  defendant  had  contracted 
with  J.  Bamdey  for  the  purchase  of  the  plot  of  land 
and    messuages,    subject  to  the  yearly   chief  rent  of 
86A  85.  Sd.^)  the  said  J.  BamsUy^  by  virtue  of  the  said 
power,  limited  and  appointed  one  undivided  moiety  in 
the  plot  of  land  and  messuages,  to  remain  to  the  defend* 
ant  and  J.  Jackson^  their  heirs  and  assigns  for  ever; 
and  for  the  farther  assuring  the  same^  and  to  convey 
and  assure  the  other  undivided  moiety,  and  in  consider- 
ation of  the  yearly  rent  and  covenants,  &c.  on  the  part 
of  the  defendant,  his  heirs,  executors,  administrators, 
and  assigns,  to  be  paid  and  performed,  and  also  of  Bu 
paid  by  the  defendant  to  J.  Robinson^  J.  Barndejf^  and 
«7.  Bobimou  (according  to  their  several  estates)  the  said 
J.  Bamsky  did  grant,  bargain,  seU,  alien,'  en&cfff  and 

confirm 


Bbamch* 
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eonfinn  to  the  defendant  and  J.  Jacisanj  and  the  heira       181& 
and  B88igns  of  the  defendant,  ail  that  plot  of  land,  ftc^ 
and  six  meianagea  built  thereon,  &c^  and  the  reversion 
and  reveraions,  remainder  and  remainders,  rente,  issues, 
and  proflte  thereof,  and  all  the  estate,  right,  title,  &0t 
of  them  the  said  JC  Bamdetf  and  J.  JSMnson,  habendum 
to  the  defimdant  and  X  Jacksmiy  their  hdrs  and  assigns, 
to  the  ns^  intent,  and  purpose  that  J.  JBornsb^  and 
J.  BoUmon,  their  heirs  and  assigns,  might  hare,  receive, 
and  take^  to  the  use  and  behoof  of  X  Bamdey  and 
J.  BobinsaHf  and  the  heirs  and  assigns  of  J.  Bamdey 
(nevertheless,  as  to  the  estate  of  J.  BMnson^  in  trust 
only  fiiF  J.  Bamdey^  his  heirs  and  assigns  for  ever)  the 
dear  yearly  rent  of  86/.  S^.  StL^  to  be  issuing  out  of  the 
premises,  by  equal  half  yearly  paymente  on  the  34th 
of  Jime  and  26th  of  December^  with  power  of  distress 
and  entry  for  recovery  thereof,  to  J.  Bamdey  and  JC 
Bobhwm^  and  subject  to  the  above  rent,  and  powers  for 
xeoovery  thereof^  to  the  use  of  the  defendant  and  J. 
Jackson^  and  the  heirs  and  assigns  of  the  defendant,  for 
ever,  (nevertheless  as  to  the  estate  of  «71  Jackson^  in  trust 
only  for  the  defendant,   and  his   heirs  and  assigns,) 
and  the  defendant  did  for  himself  his  heirs,  executors, 
and  administrators,  covenant  with  JI  Bamsley  and  J, 
Eobinson^  and  the  hdrs  and  assigns  of  J.  Bamslet/^  that 
he,  his  heirs  or  assigns,  would  pay  to  X  BamsUy  and 
J,  Bobinsofh  and  the  heirs  and  assigns  of  J.  Bamsley 
for  ever,  the  said  yearly  rent,  and  also  that  he,  his  heirs 
and  assigns,  would,  within  one  year  next  ensuing  the 
date  of  the  indenture,  erect,  build,  and  finish,  in  a  good 
and  substantial  manner,  and  for  ever  support  and  main- 
tain, upon  the  plot  of  land,  one  or  more  messuages  or 
other  buildings,^  of  good  brick  or  stone,  or  both,  set  in 

good 
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good  line  wortaVf  wd  covorod  vkk  ilalet,  wbkli  at  dw 
tioio  of  finitthingi  and  ot  all  timei  thereaTtor,  skodidp 
t^gatbor  wilh  iho  moMuagas  aonv^edt  be  of  the  ckof 
yaarly  ?aIiio  of  dovbla  the  yaariy  nm  tb^nobf  KiarviC^ 
at  tba  ieaAi  ^er  and  abova  aU  repriiaik  aody  m  wa 
of  fi«%  taDipaHf  da^trudion,  or  dac^y  diould  fahaU 
tht  wneb  «P  ibat  ai  all  twaif  fbr  arert  tbo  bniUiagi 
tbao  iNwatad  and  to  ba  araetdd^  abotdd  aontioua  af  Uia 
^iaar  ytarljF  f abi9  of  dotiblo  tba  jwAy  rant  thawhy  ror 
WfVBd  at  tbd  laast,  for  tba  bettor  «oourily  of  tba  je^ 
ifol  tbareby  Fasarvodt  and  J.  Marmk^  md  J.  JMwm 
agmtitiit^  tb^ir  attomeyi  0  deliver  mm  to  tbo  d»- 
fandairt  and  J-Jwk¥m$  aacordipg  to  tba  lodwimb 
vbiob  wns  aiMordingly  dppe*  4f^  J»  Bafnikjr  mi 
J,  Rpbinaon  hmg  no  §ms€4^th$  nnt  §ifiirn§i4m  mffm 
mi  sf^r  ne^  mming  tie  4tft0^fhf  md  indm^uni  m 
on  00  Hthn^Jm^  iSOfc  ^^fMrnAtre  qfthtt  Muh 
immi  Hi  ^  pkhtijffk  tMf"  meomm  aimnktnlmh 

intfr04  ^  ike  9m$  far  IQQO  ym^h  And  tba  pfawitift 
miigp  ft>r  bp»id)  a  yevp'i  rent  m  nrr«iir  w  tbo  34tb  af 
/PM  li9H»  wd  fd«(>f  that  tbp  d^ndwt  ot  \a&  wmfpk 
did  m)b  witbin  on9  yo«r  naxt  c»i9uipg  tbn  dnte  of  tbi 
fir9ti'm^ntipn^  indeptiirai  nor  dt  any  ptb^r  tim^  araod 
bnild,  pr  6nipb9  in  a  good  and  snbatantial  rnann^,  or 
QtbarwiN  bov<rpQeY^r«  ^pon  tba  plot  of  land  or  any  part 
tbaraofy  ona  or  mora  pios^uagai,  &c*»  which  at  tba  time 
of  Qnilbing  was  or  ware,  or  at  any  times  therpafter  ba(b 
Of  hayo  b^n  with  the  otbeii;  mesfuaga^  ^nvayad  of  tba 
olaar  yearly  vaju^  of  double  the  yearly  rent  at  tba 
Iga^y  &P. 

The  defendant  prayed  oyer  pf  the  indenture^  wd  de* 
spurred  tP  th«  deg)<ir«tian«    Joind^rt 

Riehard^Qfi^ 
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HkkoMbmB  >n  iuppart  of  th«  demqvrerj^  f^i¥;uedi  ^       1  %\9» 
dia  pkuitife  wore  ficfk  0BliiM»  Mtber  at  ooo^pti  li^w^  QT      mi^ 
hf  virtM  qf  tho  flat,  iS  H.  «.,  to  maintoiPf  «#  aiPgPfM      ^""^ 
of  the  feqt,  tllia  tclion  agMDit  tlMt  4tfim}||nt,    T^ 
ilBftBlea|iealia  only  of  web  m  wi  gimtwi  of  tbf  nw- 
MB»  giving  tbfloi  tho  like  a^YMtag^  MV^mt  ttw  leism 
aa  tl^  IflttOFt  anil  gf  anion  bad.   But  this  M§p4wi^  wliq 
takaa  I9  a  PonvfljpaBca  of  iba  Imi  aiivplfi  i§  not  ft  te|8«^ 
qallhar  we  A^  pbHUtiiii  grantOM  of  tbf  ^m^Tm^  U]m  tct$ 
iiaAl  (o9  life  in  vaawndavi  (a)  Apd  #It^wgb  ^  assignee 
of  pan  of  tbaastata  may  nn^iotvo  cQ«^apt»  yet  tb«W 
pWatiflb  haw  nothiog  i^  tha  idP4  but  only  tbo  ront^  w^ 
tbo  wppowt  (w  to  tba  r«Ri»  is  porfiPQol,  w  J^^mkih  ^^^ 
oloM^aU  hftvo  §ovaiiao(»  Aod  so  it  ww  ^ii4|{ed|  tbti 
if  4A  giwt  0  r(n(»Qhargo  to  A  %  tti»  tife  of  Q»  hobm^ 
imtdM*  hit  btir«  »nd  asiig»%  to  tbo  uiie  of  C,  fio4 
4t  ODvmmi  to  pny  iib  od  umi  <7t9  if  lli«  r^t  ^  bebindi 
i}>  loty  b»^  m  oetim  of  govt |iai^  figftii««t  .4*  #  % 
tbpiigb  tho  renVfpbarga  is  w#Q9tad.by  M  ftatut«i  wd 
tbo  powet  of  disiff^ipioft  us  incident  th^«to»  trapAferr«4 
to  Ch  yet  ft«  aovopaat  b§ing  nollateri^U  is  pot  trwi^t 
ftrrfd  nof  dbidiai!gad»  but  voBQiuns  with  A  (^) 

IfU^dffkf,  poPti'af  compared  this  to  the  grant  gf  a 
smt'^^bafse  by  the  ownar  of  the  fe^  who  oov^iiaQts  with 
tb#  grantee  to  pay  the  rent,  in  whipb  ca^  he  said^  if 
tbo  root  be  assignedi  covenant  will  Ue  fof  the  assignee ) 
aod  for  this  be  quoted  the  opinion  of  I^rd  fjdi^  fn 
Brewffer  y,  KidgiH{c)  \  wherein  he  t#H^  the  distinction 
between  the  assignee  of  the  land  ^d  the  assignee  of 

(a)  Itherwood  ▼.  Oldknow,  5  M.  j;  S.  582. 

(6)  1  Mod,  213,     S  Mod.  138.  S,  C. 

(f)  Ld.  Saym,  517.    ;S^.  198.    $  Mod.  369. 

tbo 
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181&       Utereat.   *<  I("  says  he,    <*  toumt  in  fee  grant  a  rent- 
ST  charge  out  of  lends,  and  covenant  to  pay  it  witkoni; 

ji«^^       deduction  for  faimsdf  and  his  heirs,  you  may  maiiitain 
covenant  against  the  grantor  and  his  heirs,   but  not 
against  his  assignee;  fin:  it  is  a  mere  p^vcmal  oovenant, 
and  cannot  run  with  the  land.**  Andagain(tf),^  There 
is  another  matter,  that  is,  whether  the  tcrre  tenant,  in 
this  case,  be  obliged  by  the  covenant;  this  is  a  covenant 
by  the  grantor  of  the  rent,  who  was  seised  in  fee  of  the 
manor.    Now  who  this  terre  tenant  is  does  not  appesr, 
whether  he  be  heir  or  assignee;  for  if  he  be  assigaee^ 
I  do  not  think  him  chargeable  in  law,  for  this  covenant 
doth  not  run  with  theland^    Imalce  no  doubt  but  tbU  tie 
.    assignee  qfthe  rent  shaU  have  covenant  againslthe  grantor^ 
because  it  is  a  covenant  annexed  to  the  thing  grautedJ* 
'     And  if  the  heir  or  executor,  as  representative  of  the 
grantee  by  operation  of  law,  might  have  this  action, 
by  parity  of  reason,  the  plaintiffi,  who  are  his  repre- 
sentatives  by   special  assignment,    may   also  have  iti 
Therefore,  where  a  man  made  a  feoffment  in  fee  I7  in- 
denture, reserving  rent,  &&,  and  covenanted,  that  if 
the  feofiee,  his  heirs  or  assigns,  should  be  distrained  to 
do  more  services  than  were  reserved  in  the  deed,  then 
•    it  should  be  lawful  for  the  feoffee^  his  heirs,  and  assigns, 
to  distrain  in  his  manor  of  Z).,  &c     The  feoflfee  made 
feoffment  over,  and  it  was  adjudged  that  the  second 
feoffee  might  distrain,  for  the  covenant  ran  with  the 
land,  {b)    And  as  rent  may  be  assigned,  as  well  as  the 
land,  upon  which  the  assignee  shall  have  the  like  re- 
medies of  assise,  mort  d'ancestor,  and  novel  disseisin,  by 
the  same  analogy  this  covenant  may  be  said  to  run  with 
the  rent. 

(a)  IS  Mod.  17a  (b)  Anon.  Moor,  179. 

Lord 
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Lord  Ellenborouoh  C.  J.    I  am  inclined  to  think 
that  the  Lingttage  of  Lord  Holt^  as  to  the  right  of  the 
assignee  of  the  rent  to  have  corenant,  was  extrajudicial; 
and  pntting  aside  that  dictam,  I  do  not  find  any  au- 
thority to  warrant  the  position  that  this  covenant  runs 
with  the  rent     I  do  not  see  how  the  analogy,  as  it 
regards  covenants  which  run  with  the  land,  is  to  be 
applied,  unless  it  be  shewn  that  this  is  land ;  it  might  as 
well  be  applied  to  any  covenant  respecting  a  matter 
merely  personal.     The  stat  H.  8.  recites  that,  at  com- 
mon law,  such  only  as  are  parties  or  privies  to  any 
covenant  can  take  advantage  of  it;   here  is   nather 
privity  of  contract,  nor  privity  of  estate;  the  rent  is 
reserved  out  of  the  original  estate. 
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BavIev  J.  I  am  entirely  of  the  same  opinion.  The 
argument  for  the  plaintifis  loses  sight  of  the  conveyance 
by  which  this  rent  is  created.  It  is  incorrect  to  state 
it  as  a  rent  charge  granted  by  the  owner  of  the  fee ;  it 
being  a  conveyance  in  fee  by  Barndey  and  Robinson  to 
the  defendant  to  certain  uses,  one  of  which  is,  that  they 
shall  receive  the  rent ;  so  that  the  rent  arises  out  of  the 
estate  of  the  feoffors.  It  is  therefore  not  a  grant  by 
the  owner  of  the  fee,  and  the  covenant  is  a  covenant 
in  gross. 

Abbott  J.  concurred. 


MotROYB  J.,  having  been  of  counsel  in  the  case, 
declined  giving  any  judgment. 

Judgment  for  the  defendant* 
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.FWriBi^  BaoTHERSTON  and  Another  against  Baebee. 

Mwmfar  15tfa.  ^ 

^iiinnoeon  A  SSUMPSIT  upon  a  policy  of  insurance  190a  the 

de  Janeiro  to  sh^  Fafmjft  OD  a  Yoyage  firom  Rio  de  Janeiro,  er 

the  ahip  wtf  any  port  or  porta  in  the  Brazils  to  Lioerpooll,  and  tbe 

S^anh  r».  plaintiff  averred  a  Iom  by  capture.     Plea,  non-asiomp- 

i^S^T^tmi,  ^^^    '^^  defendant  paid  into  court  20  per  cent  upon 

^^'^IT^ved  ^  subscription.     At  the  trial  before  Le  Bkmc  J.  at  tbe 

^iigmceof  spring  assizes  zt  Lancaster,  1815|  there  was  a  verdict 

a«Te  oodce  of  for  the  plaintifi  for  the  whole  amount  of  the  defendant's 


mnd  after  the      subscription,  subjcct  to  the  opiuion  of  the  Court  upon 

ncsoture*  the 

■hip  aniTed  at    the  following  case: 

logt^iMda^  "^^  sh V  sftil^  from  Maranham  in  the  Braxils,  with- 
^H^J^^^^^^^'^B®'  out  convoy,  bound  to  Liverpool,  on  the  8th  of  March, 
^J^*^"  1814,  having  part  of  her  cargo  on  board  belonging  to 
th"th?**^*«^  ^^  plaintiflS,  and  the  remainder  of  her  cargo  bdongiiy 
could  only  re-  tp  Other  shippers,  subject  to  freight  payable  to  the 
Ual  loM.  plaintiffs.     On  the  19th  of  April  the  ship  was  cif>tured 

by  an  American  privateer  off  the  coast  of  Ireland.  On 
the  same  day  the  privateer  fell  in  with  a  Porlyguest 
vessel  bound  for  Liverpool,  on  board  of  which  the  cap- 
tain and  part  of  the  crew  of  the  Fanntf  were  put| 
and  they  arrived  at  Hoylake,  near  Liverpool,  on  the 
23d  of  April.  The  captain  of  the  Fannj^  findbg  it 
impossible  to  get  to  Liverpool  that  day,  informed  the 
plaintifis  by  letter  of  that  date  of  the  capture.  A  copy 
of  this  letter  was,  on  the  25th,  handed  by  the  plaintifi 
to  the  insurance  brokers  employed  to  effect  the  insurance, 
together  with  a  letter  of  notice,  that  the  plaintiffi  aban- 
doned the  ship,  and  all  their  interest  in  her,  which  the 

broken 
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bmiurs  ooHUBnnioiiled  to  the  defimdqnt     The  Fanng^       18 14* 

with  her  tatgo  on  beerd,  were  re^captnfed  on  the  19th 

dSMof  faDown^,  by  hn  miyeitj's  ihip  SoqfttVf  of  which 

Ifae  plaintift  leoeived  ioformetioa  on  the  iMi  Jmtt 

following^  aad  oommunicated  the  aame  to  Uiidefendelit 

Th*  Fanng  end  lier  cargo  erriTed  «t  Qtafoami  on  the 

34th  of  June^  ssA  At  Liverpool  on  the  Mth  of  Sepiembn 

felWingy  not  haTing  been  in  imy  port  from  the  time  of 

1km  capture^  and  her  targo  was  delivered  at  Liverpool 

to  the  oonsignceflA    The  latitat  issued  on  the  lOlh  of 

November f  vhd  the  deekuration  wae  filed  in  IfMaebiHte 

mm  )814. 

,    The  questioii  far  the  opinimi  of  the  Conrt  wm^  wheiher 

ihb  plaintiflb  were  entitled  to  recover  ae  for  a  total  losi. 

If  the  lose  was  imly  partial^  the  verdict  Iras  to  be  redneed 

t6  8L  Ss«  4«L,  ihe  ttnouHt  of  snch  partial  loss  bejrond 

the  som  paid  into  oourt< 

LUOedale  contended-  that  the  plAiatiffis  notwithstamU 
iJig  the  re-captitr^  were  entitled  to  insist  on  their 
abandonment^  and  to  reoover  as  for  a  total  loss.  And 
he  mainly  relied  on  this^  that  the  abandonment  was  made 
at  a  period  when  the  loss  was  an  actoally  snbsisting  total 
los8»  and  not  merely  so  in  the  bond  Jtde  coBtempbtseb 
of  the  parties ;  whichy  he  said,  diflPered  the  case  at  bar 
from  Bainbridge  v.  Neilson  (a),  FaUcner  v.  Bitchie  (i), 
Anderson  "v.  WaUii{f\  Parsons  y.Seait{d)f  and  almost 
all  the  cases  in  which  the  risk  of  the  assored  after  aban- 
donment had  been  held  to  be  snbgect  to  the  variation 
of  events.    Bat  if  this  is  to  be  considered  as  a  general 

(a)  10  JSaa,  3S9.  (&)  2  il/.  4*  &  29a 

(«}  2  Ji,  f  5.  S40i  (rf)  2  Tauni.  863. 

rule 
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1816m       rule  operating  upon  every  case  of  abandonment,  it  may 
^^^^^^j[^^  be  asked,  of  what  use  is  abandonment,  and  bow  came 
^jv^       it  into  practice  ?     Tbe  practice  is  irreoondlaUe  with 
any  otber  doctrine  than  that  abandonment  is  conclusive^ 
wherever  the  assured,  at  the  time  <^  making  it,  is  in 
a  complete  condition  to  insist  upon  a  total  loss;  in  whidi 
case  he  may  abandon,  and  demand  his  indemnity  m* 
stonier^    And  suppose  the  plaintifi  in  this  case  had  so 
done,  and  the  loss  had  been  adjusted,  or  upon  refiual 
to  adjust  this  action  had  been  commenced,  before  the 
recapture,  would  that  event  have  abated  the  action  or 
opened  the  adjustment?     If  not,  it  foUows  tiiat  the 
right  to  demand  a  total  loss,  and  consequently  to  cast 
by  abandonment  upon  the  underwriter  the  remaining 
risk,  whatever  that  might  be,  was  well  vested  in  the 
plaindflb ;  and  if  they  had  such  right,  it  cannot  be  in 
the  option  of  the  underwriter  to  choose  whether  or  not 
he  will  accept  the  abandonment    In  Smith  y.  Robert 
son  (a),  upon  appeal  from  the  court  of  sessions  in  Scoi- 
landj  where  judgment  had  passed  for  the  owners,  on  the 
ground  that  by  notice  of  abandonment  the  transaction 
dosed,  this  judgment  was  affirmed  in  Dom.  Proc.  on  a 
different  ground  indeed,  but  Lord  EUlon  appears  to  have 
doubted  the  propriety  of  the  decbions  in  BainMdge  v. 
Neihofij  and  FaUmer  v.  Sitchie. 

EickardsoHi  contra,  observed  that  the  judgment  in 
Smith  V.  Robertson  was  affirmed  in  Dom.  Proc,^  upon  the 
ground,  that  the  underwriter  had  acquiesced  in  the  aban- 
donment,  so  that  it  was  out  of  the  principle  now  con- 
tended for  by  the  plaintifis.     And  he  dted  M^Carth/  v. 

(ti)  s  Ikw^  474. 
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Abel  {a)  as  an  authority  to  shew,  that,  notwithstanding        1816« 


BftOTBCEfflOir 


an  abandonment  of  freight  made  pending  the  existence 
of  circumstances  which  amount  to  a  total  lossy  yet,  if  agauut 
freight  be^  in  the  events  which  afterwards  happen,  fully 
earned^  no  loss  can  properly  be  demandable  against  the 
underwriter.  And  he  insisted  upon  the  reasonableness  of 
such  a  position,  an  insurance  being  purely  a  contract  of 
indemnity:  whence  it  followed  that  the  assured  could 
never  be  entitled  to  recover  for  a  total  loss,  when  the 
event  has  decided  that  the  loss  is  but  partial,  or  perhaps 
no  loss  at  all.  In  support  of  which  reasoning  he  quoted 
HamUion  v.  Mendex  (6),  and  Godsal  v.  B6ldero.  {c) 

Lord  Ellbnbohough  C.  J.  Hie  cases  which  have 
been  the  subject  of  this  day's  observation  have  all  taken 
root  in  the  doctrine  of  Lord  Manf/leld  in  Hamilton  v. 
Mendex^  in  which  it  is  bid  down,  that  an  assured  can 
only  demand  an  indemnity ;  and,  consequently,  his  action 
must  be  founded  upon  the  nature  of  his  damnification 
as  it  really  is  at  the  time  the  action  is  brought.  Now, 
if  we  enquire  as  to  the  nature  of  the  injury  sustained  by 
this  capture,  followed  by  the  recapture,  what  was  it  at 
the  time  when  this  action  was  brought  ?  It  seems  to 
me,  that  the  only  injury  was  a  retardation  of  the  voyage 
during  the  time  the  ship  was  in  the  enemy's  custody, 
and  was  diverted  from  her  course  to  Ldvoyool^  the 
amount  of  which  has  been  ascertained  to  be  8/.  %s.  Ad. 
idlra  what  has  been  paid  into  court.  In  cases  of  cap- 
ture, a  spes  rectq>erandi  exists :  it  is  not  as  if  the  ship 

(a)  SEatt,SBS. 

(6)  3  Burr.  lldS.     1  Jiiack.  H.  976. 

(c)  9  £att,  7S. 

Vol.  V.  F  f  were 
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1816.       were  sunk  to  the  bottom ;  there  must  be  always  a  greater 
or  less  degree  of  probability  that  she  may  ultimately  be 
recovered;  of  which  advantage  the  assured  certainly 
ought  not  to  be  ousted.     By  notice  of  abandonment  the 
assured  made  an  offer,  which  remained  executory ;  and 
in  this  suspended  state  of  things,  considering  this  as  a 
contract  of  indemnity,  the  assured  had  a  right  to  look 
to  intervening  accidents,  which  might  chance  to  restore 
them  de  integro  to  their  former  situation.  The  policy  does 
not  make  any  special  provision  for  the  case  of  abandon- 
ment ;  but  the  law  says,  that  the  underwriter  shall  mdem- 
nify :  which,  if  the  sum  subscribed  were  nicely  calculated 
to  the  exact  value  of  the  thing  insured,  would  be  effected, 
in  the  event  of  a  total  loss,  by  paying  the  entire  sum. 
I  cannot  consider  a  notice  of  abandonment  as  an  exe«* 
cuted  contract,   particularly  since  the  passing  of  the 
registry  acts,  which  require  several  things  to  be  done  to 
perfect  the  transfer,  and  to  make  the  title  complete. 
An  offer  on  the  one  side,  acceded  to  on  the  other,  may 
have  the  effect  of  closing  the  transaction,  as  in  the  case 
determined  in  the  House  of  Lords.     But  what  has  been 
done  here  to  preclude  either  the  assured  or  underwriter 
from  availing  themselves  of  intervening  events  ?    Bain^ 
bridge  v.  Neilson^  and  other  cases,  have  determined  that 
the  assured  may  be  remitted  to  his  situation  de  integro 
by  the  recapture ;  and  certainly,  unless  we  are  to  con- 
sider this  as  a  wagering  contract,  instead  of  a  contract 
for  indemnity,  the  reason  of  the  thing  requires  that  it 
should  be  so:  for  the  value  of  the  thing  abandoned  to 
the  underwriter  might  in  some  instances  infinitely  ex- 
ceed, and  in  others  fall  short  of,  the  sum  insured.     But 
I  do  not  find  it  laid  down  that  either  the  underwriter 
or  the  assured  is  to  be  a  gainer  in  any  way  by  this  con* 

tract. 


tract  Unless,  thereFpre^  the  principle  of  indemnity  is  |^  1 S16. 
be  changed  for  pne  of  hazard  and  upmbling,  it  seeina  ^  "ZIZ 
to  me  that  these  plainliffi  must  stand,  in  regard  to  t^ei^  •mgtd^M 
claim  for  indemnity,  in  the  position  in  which  si^bsequent 
eyen^  have  placed  them,  at  the  time  when  they  come  to 
demand  it;  that  is,  when  the  action  is  brought.  The 
same  principle^  though  not  with  reference  to  an  ajban- 
donment,  governed  the  decision  of  Godsql  v»  Bddav^ 
The  Court  there  considered,  that  although  a  total  loss 
bad  happened,  sd  far  as  it  r^rded  the  risk  insured^ 
yet  as  that  loss  had  been  redeemed  by  subsequent  dr- 
comstances,  the  assured  had  no  cause  of  action  upon 
his  contract  for  indemnity ;  and,  there  also,  the  Court 
referred  to  the  language  of  Lord  Mansfield  in  IfamiUon 
y.  Mendez^  who  developes  the  true  principle  and  object 
of  such  an  assurance.  It  seems  to  me,  therefore^  that 
this  not  being  an  abandonment  of  such  a  nature  as  to 
preclude  the  assured  from  resuming  all  their  rights  de 
iniegro  in  the  ship,  the  underwriter  shall  not  be  made 
answerable  for  a  total  loss. 

Batley  ^.  I  think  the  plaintiffs  are  i^ot  entided  to  * 
recover  more  than  the  8/.  8^.  4d.  beyond  the  sum  paid  iqto 
court ;  that  is,  the  amount  of  the  damnification  at  the 
time  when  the  action  was  brought.  Th^s  is  a  contract  of 
indemnity  only ;  the  ship  was  captured  in  the  course  oi 
her  voyage.  Now,  capture  is  an  event  which  may  or 
may  not  terminate  in  a  total  loss :  if  it  continue  and  ter- 
minate in  a  total  loss,  the  assured  will  be  entitled  to  his 
full  indemnity ;  but  if  the  capture  be  only  temporaiy  and 
the  loss  partial,  it  would  be  against  the  spirit  as  well  as 
letter  of  the  contract  to  hold  the  underwriter  bound  to 
take  to  thd  subject-matter  insured,  and  to  allow  the 

F  f  2"        '      '      'assured, 
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1816,  asiared,  who  stipulates  only  for  indemnity,  to  come  npoa 
the  underwriter  for  the  whole  amount  of  his  subscripticm, 
while  the  subject-matter  insured  subsists  in  perfect 
safety.  What  is  it  that  is  thus  to  entitle  the  assured  to 
demand  more  than  the  safety  of  the  thing  insured  ?  It 
is  said  that  abandonment  gives  this  right,  by  closing 
the  transaction  between  the  underwriter  and  assured. 
But  notice  of  abandonment  is  no  more  than  a  proposal 
on  the  part  of  the  assured ;  which  the  underwriter  may 
accept,  and  then  there  will  be  a  new  agreement  between 
them  binding  on  both  parties.  But  while  die  transaction 
rests  in  abandonment  only  on  one  side,  the  underwriter's 
responsibility  may  vary,  and  cannot  amount  to  a  total 
loss,  if,  by  subsequent  events,  it  has  become  otherwise  at 
the  time  of  action  brought.  It  is  unnecessary  to  give 
any  opinion  as  to  how  the  case  might  be^  if  the  losi, 
continuing  total  at  the  time  when  the  action  is  brought, 
became  a  partial  loss  only  at  the  time  of  triaL  It  is 
enough,,  here^  that  the  thing  remained  in  safety  to  the 
assured  at  the  time  when  this  action  was  brought,  and 
the  loss  was  only  temporary.  Consequently  the  verdict 
fer  the  plaintifib  must  be  entered  for  the  limited  sum 
only.  • 

Abbott  J.  I  am  of  the  same  opinion,  and  think 
the  verdict  ought  to  be  entered  only  for  a  partial  loss. 
It  appears  by  the  case  that  the  ship  was  captured ;  that 
the  plaintiffit,  having  information  of  it,  gave  notice  of 
abandonment,  which  I  consider  as  tantamount  to  an 
offer  on  their  part.  The  ship  was  afterwards  recaptured 
and  brought  into  port,  and  then  this  action  is  com- 
menced; and  the  plaintifis,  notwithstanding  the  re- 
capture and  safe  return  of  the  ship  after  performing  her 

voyage, 
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voyage  Beek  to  recover  as  for  a  total  loss.    It  is  not,  I        1816, 
think,  argued  that  the  capture  only,  without  abandon* 
ment,  would  have  entitled  the  pliuntiffi  to  recover  a  total 
loss;  the  claim  is  founded  on  the  notice  of  abandon- 
ment.   But  the  great  principle  of  the  law  of  insurance 
U,  that  it  is  a  contract  for  indemnity.    The  underwriter 
does  not  stipulate^  under  any  circumstances,  to  become 
the  purdiaser  of  the  subject-matter  insured;  it  is  not 
supposed  to  be  in  his  contemplation :  he  is  to  indemnify 
only.     This  being  the  principle,  it  seems  to  me  that 
any  practice  or  doctrine  which  is  calculated  to  break  in 
upon  it  ought  to  be  narrowly  watched.     The  doctrine 
of  abandonment  is  of  this  natnre.    It  has  not  been 
stated,  that  there  is  any  decision  in  the  courts  of  this 
country  giving    effect    to   an   abandonment   like   the 
present,  so  as  to  entitle  the  assured  to  a  total  loss, 
though  the  thing  insured  is  restored  and  in  safety.    I 
have  not  discovered  any  such  decision ;  and  upon  re« 
ferring  to  Em€rig(m{a)f  who  collects  almost. all. that  is 
to  be  found  upon  the  subject  in  the  foreign  writers,  I 
observe  there  i^  a  great  contrariety  of  opioion  as  to  the 
cases  in  which  abandonment  is  to  be  deemed  absolute. 
He  puts  the  case  of  abandonment,  where  the  ship  is 
afterwards  repaired  and  brought  home  at  the  expense 
of  the  underwriter,  in  which  case  he  says  the  under- 
writer cannot  throw  her  back  upon  the  assured ;  but  he 
adds,  that  Valin  is  of  a  differ^t  opinion,  and  that  the 
practice  oi  Italy  is  otherwise :  for  there  it  is  sufficient  if 
the  underwriter  make  good  the  damnification,  {b)    It 
is  not  necessary  to  carry  the  doctrine  to  this  length ; 
but  as  we  are  not  bound  by  any  decision  in  our  own 

(a)  1kfbTrmU4€$AMtwmoeh^l1*   .      (6)  Set  iftici.  ch.  17.  i.  6. 

Ff  $  courtsi 
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I816,  eduritei  nor  do  ioreign  courts  appear  to  a£fbrd  anyi  I 
ffel  myself  at  llbeHy  to  defcide,  on  general  principles 
applicable  to  a  contract  of  this  nature^  tbat  the  plaintifi 
ire  not  entitled  to  recovet*  for  a  total  loss,  t  fixn  aware 
of  the  difficulty  that  has  been  suggested  if  the  ship 
iihould  be  restored  after  the  action  Is  brought ;  as  to 
whi&  it  wilt  be  better  at  i)resent  to  forbear  giving  any 


iHolBoirD  J.  I  am  also  of  opinion  tha^  fhe  plaititifi 
Are  entitled  to  recover  onlj^  foi*  a  partial  Ibss.  It  is 
clear  that  a  policy  of  ifasoratic^y  both  in  its  objifct  and 
IKnhy  is  merely  a  contract  ot  indefnnity.  tt  contains 
fto  stipnktion  respecting  abandonment ;  though  there  Is 
8(  danse  aothorising  the  a^ured,  in  case  bf  any  los^  or 
ifiisfbrtune^  to  sue  lixbotir  dnd  travel  ibt*  the  recovery  of 
die  ship,  and  that  the  assdt'er^  will  contribute  io  the 
charges.  Abdndbnmetit  has  Its  oVigih  from  the  coiitracPs 
being  a  contract  of  iiidemnity.  But  it  is  at^arent  that 
if  the  assured  might  abandon  at  his  pleasure,  he  might 
be  li  gainer  to  a  much  greater  extent  than  the  value  of 
the  loss ;  which  is  inconsistent  with  a  coiitrdct  of  in- 
deitaiiity.  What,  then,  is  the  loss  which  the  assured  in 
this  case  have  sustained  ?  It  is  a  loss  arising  Out  of  the 
capture  of  the  ship ;  and  if  the  ship  had  been  conveyed 
infrtt  prtesidia  of  the  enemy  and  condemned,  this  loss 
would  have  been  total :  but  a^  events  have  made  it  at 
the  time  when  the  actioti  was  brought,  it  is  out  a  partial 
loss.  I  am  not  aware  that,  in  any  case,  a  plaintiff  can 
recover  larger  damages  thdn  what  he  has  sustained  at 
the  time  of  bringing  the  action.  Upon  these  grounds, 
therefore,  it  seems  to  me,  that  the  verdict  for  a  total 
loss  cannot  be  supported. 

Verdict  to  be  entered  for  the  lesser  sum, 
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Whitehead  against  Wynn,  Tuetday, 

ERROR  to  reverse  a  judgment  of  the  Common  Pleas.  In  debt  upon 
*  Stat.  43  G  S 

The  venue  was  laid  In  London^  and  the  plaintiff  e.  84. «.  12.  for 
below  declared,  that  whereas  after  the  passing   of  the  I^i^JST"*" 
43  G.  S.,  intituled,  &c.  and  also  after  the  1st  ofjanuan/j  ^^^^^ 
1804,   to  wit,  on,  &c.  the  defendant  was   a  Spiritual  »»•»«»  laid  in 

'  ^  the  county 

person,  and  vicar  of  the  vicarage  and  parish  church  of  where  the  of- 

fenos  IS  coBW 
All  Saints^  in  Cambridge^  in  the  county  of  Cambridge^  mitted.    Hie 

and  was  possessed  of  the  said  benefice ;  and  that  being  c.  5.  exunds  m 
such  spiritual  person,  and  so  possessed  of  the  benefice,  d^onuMonaT 
not  r^arding  the  statute,  he  did,  after  the  passing  of  •^^o™™""**"* 
the  said  act,  and  after  the  1st  of  January^  1804,  with- 
out sufficient  cause,  and  not  having  any  such  licence  or 
exemption  as  in  the  43  G.  3.  mentioned  for  that  pur- 
pose, tmlftdty  absent  himself  Jrom  his  said  benefice  for  the 
whole  of  the  year  1812 ;  and  did,  during  all  that  period, 
make  his  residence  and  abiding  at  some  other  place  or 
places,  and  not  at  any  other  dignity,  prebend,  benefice^ 
donative,  perpetual  curacy,   or  parochial  chapelry  of 
which  he  was  possessed,  contrary  to  the  form  of  the 
statute.     And  the  plaintiff  avers,  that  during  the  time 
the  defendant  so  absented  himself^  the  annual  value  of 
the  benefice,  deducting  all  outgoings,  except  any  stipend 
paid  to  any  curate,  amounted  to  150/. ;  and  by  reason  of 
the  premises,  and  by  force  of  the  statute,  an  action 
hath  accrued  to  the  plaintiff,  to  demand  and  have  of  the 
defendant,  1122.  lOs.,  being  three-fourths  of  the  annual 
value,  &c, 

Ff*  Ther^ 
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1816.  There  were  other  counts  varying  the  period  of  the 

WHnsmAD     ^^f^^^^**  absenting  himselE    Judgment  by  ml  dicU. 
«««w«  And  the  errors  assigned  were  [inter  alia)  for  want 

of  a  proper  venue  to  the  declaration.    Joinder. 

Tadifyf  in  support  of  the  error  assigned,  objected 
that  this  being  a  penal  action,  the  venue,  according  to 
Stat  SI  Eliz.  c.  5^  ought  to  have  been  laid  in  the 
county  where  the  offence  was  committed,  which  appears 
by  the  declaration  to  be  Cambridgesfiire. 

Heathj  contrl,  bdng  called  upon  by  the  Court,  denied 
that  the  stat.Sl  EUz.  applied  to  this  case,  the  penalty 
sou^^t  being  for  an  omission,  viz.  non-residence; 
whereas  the  statute  applies  only  to  cases  of  commission. 
And  in  support  of  this  construction,  he  quoted  sect.  8., 
which  speaks  of  "  offences  done  and  cammiiied^  and  that 
the  defendant  may  traverse  that  the  ofience  was  noi 
committed  in  the  county."  But  this  oflence^  by  statute 
43  G.  3.  c.  84.  5. 12.,  consists  of  two  branches ;  1st,  the 
wilfully  absenting  himself  from  his  benefice;  2dly,  the 
making  his  residence  at  another  place :  the  latter  of 
which  only  can  properly  be  called  an  act  done^  the 
former,  upon  which  the  penalty  attaches,  being  a  non- 
teazance;  and,  as  such,  it  is  not  within  the  stat  Eliz,^ 
as  ^)pears  by  the  case  of  Grimstone  v.  McUneux.  (a) 

Taddy^  in  r^ly,  observed  that  the  case  from  Hcb. 
was  merely  a  note  of  the  reporter,  and  not  given  as  a 
deciuon ;  and  referring  to  sect.  7.,  which  expressly  in- 
pludeB  oflfences  of  omission  as  well  as  commission,  he 

(a)  A6.  UV 

denitd 


Wtmk. 
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denied  that  the  statute  31  Eliz.  was  to  be  restrained  in  1816. 
its  construction  as  the  plamti£P  would  have  it ;  and  if  it  — — 
were^  the  present  cause  of  action  was  for  a  misfeazance,  agahui 
and  not  a  non-fcazance  only.  And  he  cited  Barber 
▼.  TUsan  (a),  where  a  penalty  for  the  continuing  in 
charge  of  a  vessel  without  being  duly  licensed  was  held 
within  the  statute,  as  to  the  locality  of  its  venue. 

Lord  EiXENBOROuoH  C.  J.  I  cannot  consider  this 
as  an  offence  of  omission  as  contradistinguished  from 
one  of  commission.  It  is  like  the  case  of  departure 
from  the  dwelling,  which,  when  coupled  with  an  intent 
to  delay  creditors,  is  an  act  of  bankruptcy :  so  his 
absenting  himself  is,  in  effect,  a  departure  from  the 
benefice;  it  is  a  positive  act,  though  expressed  in  nega- 
tive terms,  if  it  be  necessary  to  go  with  such  critical 
nicety  into  the  nature  of  the  act  complained  o£  But  I 
think  that  it  is  not  necessary ;  because  the  statute  Eliz.^ 
as  it  seems  to  me,  was  intended  to  apply  to  all  offences 
against  penal  statutes,  and  not  to  those  only  where  the 
offence  is  not  constituted  by  negative  words.  The  in- 
convenience of  the  construction  contended  for  by  the 
plaintiff  would  be  enormous;  for,  according  to  that,  the 
venue  might  be  laid  in  Carwwall  for  non-residence  in 
Cumberland.  As  to  the  case  from  Hobart,  the  point  does 
not  appear  to  have  been  touched  by  the  Court;  it  is 
merely  a  note  subjoined  by  the  reporter. 

Batley  J.  I  am  also  of  opinion  that  the  venue  in  this 
case  is  improperly  laid,  and  I  agree  in  the  construction 
put  upon  the  statute  Eliz.  by  my  Lord.     The  words  of 

(a)  sir.  4'&4S9. 
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1 8 1 6.       the  statute  are^  **  That  in  any  declaration  or  information, 
tlie  offence  against  any  penal  statute  shall  not  be  laid 
to  be  done  in  any  other  county  but  where  the  contract  or 
other  matter  alleged  to  be  the  offence  was  in  truth  done; 
and  that  every  defendant  in  such  action  or  information 
may  traverse,  that  the  offence  was  not  committed  in  the 
county  where  such  oflfence  is  allied."   Now,  I  do  not  see 
how  in  reason  there  can  be  any  difference,  with  respect 
to  this  statutable  provision,  between  acts  of  commission 
and  acts  of  omission  ;  and  if  not,  I  think  it  would  be 
too  much  to  catch  at  a  strained  inter{)retation  of  the 
words   <^  done   and  committed,'*    in   order  to  put  s 
doubtful  construction  upon  the  statute ;  more  especially 
as  it  has  been  the  general  understanding,  that  in  all 
actions  on  penal  statutes,  without  any  such  distinction  as 
now  contended  for,  the  venue  must  be  laid  in  the  proper 
county.      It  was  at  one  time  supposed  that  this  role 
was  founded  on  the  stat  21  Jac.  1.  <:•  4. ;  but  upon  in- 
vestigating that  point  in  Barber  v.  Titson^  it  was  found 
to  depend  on  the  statute  £/iz,,  which  was  not  repealed 
by  that  of  king  JameSy  but  is  still  in  full  force. 

Abbott  J.  I  am  entirely  of  the  same  opinion.  Tbe 
stat.  31  Eliz.  is  a  remedial  law,  designed  to  prevent 
abuses  in  the  bringing  of  suits  by  common  informers. 
Now,  there  cannot  be  a  greater  abuse  than  that  the 
trial  of  an  action  should  be  drawn,  at  the  pleasure  of 
the  informer,  to  a  part  of  the  county  remote  from  that 
where  the  cause  of  action  arises.  The  7th  section  of 
the  statute,  including  offences  of. omission  as  well  as 
commission,  removes,  in  my  judgment,  all  doubt,  if  any 
can  be  said  to  have  existed,  upon  the  general  scope  and 
ol^ect  of  the  act.     That  section  providegy  *<  Tlat  all 

mits 
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suits  to  be  pursued  upon  any  statute  for  using  any 
unlawful  game^*'  (which  is  an  offence  of  commissiony) 
**  or  for  not  using  any  lawful  game,  or  for  not  having 
hows  and  arrows  according  to  the  law,"  (these  are 
purely  cases  of  omission,}  ^*  shall  be  prosecuted  m 
'  sessions,  or  otherwise  inquired  of  in  tlie  assizes,  &c. 
where  such  offence  shall  he  committed,  and  not  in  any 
wise  out  of  the  same  county  where  such  offence  snail 
iiappen  of  be  committed."  It  surely,  therefore,  cannot 
be  airgued  after  this,  that  the  legislature  intended  offences 
of  commission  alone,  {a) 

Judgment  reversed. 


hi 
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Pow£tL  and  Another  against  GuDokoN. 


November  I9ih. 


A  SStJ^IPSIT  on  a  policy  of  insurance  at  and  from  Upon  a  policy 

X  Ji^    ,^,^       ••*%*»  1        tf«t  of  insuntncc  on 

Domtntca  to  Bnstoiy  on  sugars,  rum,  and  coffee,  goods,  where 

marked  and  valued,  on  board  the  ship  Chariu  SLwed  by  Ae 

iThe  declaration  stated,  that  on  the  23d  Jm/j^,  1818,  ^jjlo^*^'. 

by  the  perils  of  the  seas,  the  ship,  with  the  goods  on  ^^^  ^^ 

botiird,  was  damaged,  and  part  of  the  goods  was  da-  obliged  to  put 

!        .  -     i  .  .^  .  into  port  to  le- 

maged  ^nd  washed  Out  of  the  ship;  that  part  of  the  pair;  and  in 

tackle  of  the  ship  was  forced  to  be  cut  away  and  abah*  the  ezpeniea  of 

doiied;  aiid  that  for  the  safety,  preservation,  and  reco-  ^cn^uS^llhaT- 

vcry  of  the  ship  and  cargo,  and  to  enable  her  to  proceed  ^^JJ^^  S«. 

oti  her  voyage,  it  was  necessary  to  bring  her  to  a  place  J2rt™'the  **^^ 

of  safety  to  repair  her,  and  to  unload  the  cargo ;  and  ^^^thT^  **^ 

ceeds  in  pay- 
ment of  thew  eipenset:  Held,  tfast  the  underwriter  was  not  answerable  for  this  Ioh. 


Pownx 
agamti 

GUDOWX* 
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1816.       that  the  ship  was  accordingly  brought  to  a  place  of 
safety,  and  was  there  kept  and  detained,  and  was  re- 
paired \  and  that  the  cargo  was  unloaded,  and  kept  in 
proper  places,  and  taken  care  of,  and  afterwards  re- 
loaded ;  and  that  on  those  occasions,  and  by  means  of 
the  premises,  expenses  were  incurred;  and  in  order  to 
defray  the  expenses  necessary  in  that  behalf    it*  was 
necessary  to  sell  part  of  the  cargo ;  and  part  of  the 
plaintiffs'  goods  were  sold  accordingly,  and  were  taken 
and  carried  away,  and  were  lost  to  the  plaintiffs,  by 
reason  whereof  the  defendant  became  liable  to  pay  the 
plaintiffi  a  rateable  part  of  the  value  of  the  goods  sold, 
in  proportion  to  the  amount  of  his  subscription ;  that 
a  general  average  accrued,  and  the  plaintiffs,  as  owners 
of  the  goods,  were  liable  to  contribute  towards   suck 
general  average ;  and  that  the  defendant,  as  such  as- 
surer, became  liable  to  pay  to  the  plaintiffs  a  rateable 
proportion  of  the  general  average ;  that  the  plaintiffs 
were  forced  to  labour  and  travel  for,  in,  and  about  the 
defence,  safeguard,  and  recovery  of  their  goods;  and 
that  other  expenses  were  thereby  incurred  by  the  plain- 
tiffs; and  that  the  defendant,  as  such  assurer,  was  liable 
to  pay  to  the  plaintiffi  a  rateable  proportion  of  the 
expenses. 

Plea,  non-assumpsit;  and  the  defendant  paid  into 
court  a  sum  sufficient  to  cover  the  partial  loss  of  the 
goods  by  the  perils  of  the  sea,  the  proportion  of  the 
general  average^  and  the  expense  of  labouring  and 
travelling  for  the  safety  and  preservation  of  the  cargo. 

At  the  trial  before  Lord  EUeiiborough  C.  J.,  at  the 
London  sittings  after  Michaelmas  term,  1815,  there  was 
a  verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the 
Court,  upon  the  followmg  case. 

The 


OuooioK« 
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The  plaintiffs  were  merchants,  and  owners  of  the  1816* 
goods  insured,  which  consisted  of  153  hogsheads  of  p^^ 
sugar,  72  puncheons  of  rum,  and  20  casks  of  coffee, 
and  were  loaded  at  Dominica.  The  loading  was  com- 
pleted on  the  22d  of  July,  and  the  ship  was  about  to 
sail  on  the  23d ;  but  on  that  morning  a  violent  hur- 
ricane drove  her  from  her  moorings  at  the  island, 
and  did  material  damage  to  the  ship  and  cargo.  Part 
of  the  tackle  was  obliged  to  be  cut  away  and  aban- 
doned, and  the  ship  was  necessarily  taken  to  the  island 
of  St.  TTumaSf  where  she  arrived  on  the  27th  of  July. 
Both  ship  and  cargo  were  so  much  damaged,  that  it 
was  necessary  to  discharge  her  cargo ;  upon  doing  which, 
it  was  found  that  of  65  hogsheads,  part  of  the  sugar 
had  been  washed  but,  and  the  rest  damaged.  These 
65  hogsheads  were  sold  as  damaged,  and  the  loss  arising 
upon  them  is  covered  by  the  money  paid  into  court. 
The  remainder  of  the  goods  were  safely  warehoused. 
The  necessary  repairs  were  done  to  the  ship  to  enable 
her  to  proceed  on  her  voyage;  in  order  to  defray  the 
expenses  of  which  repairs,  the  master  of  the  ship,  not 
having  other  funds  in  hand  to  defray  them,  and  having 
no  other  means  of  raising  money,  sold  part  of  the 
cargo,  and  amongst  other  goods,  52  hogsheads  of  sugar, 
6  casks  of  coffee,  and  the  72  puncheons  of  rum,  part 
of  the  goods  belonging  to  the  plaintiff,  and  applied 
the  proceeds  to  defray  these  expenses.  The  ship  after- 
wards went  to  St.  Croixj  out  of  her  course  to  Bristol^ 
for  the  purpose  of  making  good  her  freight,  and  did 
not  finally  sail  on  her  return  home  until  Naoernberj 
being  warranted  by  the  policy  to  sail  on  or  before  the 
Ist  August  preceding,  and  was  captured  in  her  voyage 
home,  and  condemned  by  the  French. 

And 
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1816.  And  the  question  was, 

-.  Whether  the  plaintiffi  were  entitled  to  recover  b^ 

mgrdnti  yond  the  sum  paid  into  court,  in  respect  of  the  loss 
accruing  from  the  goods  sold  to  defray  the  expenses  of 
repairing  the  vessel  If  the  Court  should  be  of  that 
opinion,  the  verdict  to  be  entered  for  a  sum  to  be  as- 
certained out  of  court ;  if  otherwise^  a  ncmsoit  to  be 
entered. 

Uttledalef  for  the  pkuntiffii,  argued,  that  the  defendant 
was  liable  to  make  good  this  loss;  inasmuch  as  it  was  a 
loss  resulting  from  a  peril  of  the  sea.  The  policy,  he 
said,  is  against  all  losses  which  may  arise  by  perils  of 
the  sea;  if,  therefore,  the  ship  be  disabled,  through  the 
force  of  the  winds  and  waves,  from  pursuing  her  voyage^ 
whereby  she  is  compdled  to  take  refuge  in  a  foreign 
port  and  to  repair,  to  what  is  this  to  be  referred  but  to 
the  perils  of  the  sea  ?  But  if  the  master  has  occasion  for 
money  for  the  repairs  of  the  ship,  or  other  expense  neces- 
sary to  enable  him  to  prosecute  the  voyage^  and  cannot 
otherwise  obtain  it,  he  may  either  hypothecate  the  whole 
cargo,  or  sell  a  part  for  this  purpose,  (a)  And,  accord- 
ing to  Emerigon^  (6),  **  If  inability  to  navigate  arises 
from  want  of  money  or  credit,  or  other  means  to  repair 
the  ship,  which  was  repairable  in  itseli^  one  may,  ac- 
cording to  circumstances,  cbnsider  this  case  as  a  peril 
of  the  sea,  which  has  caused  the  ship  to  put  in  at  a 
place  where  the  captain  is  found  without  resources;" 
and  he  cites  VaUn^  art.  46.  h.  t.  p.97.  Poth.n.  120.  Sup- 
pose the  master  in  this  case  had  neglected  to  sell  any  part 

{a)   GratUuduu  Uatmla,   SBob.Jdm.IU  84a»  citsd   in  jM$tt  m 
Skm^f  159.  236. 
(6)  TraU4  da  Atmnmmh  cb,  IS,  ••98, 

of 
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of  the  cargOi  and,  not  having  any  other  means  of  getting       1816. 
out  of  port,  the  ship  had  been  detained  there  until  the       vHZj^ 
goods  had  perished,  would  not  this  have  been  a  loss  for     ^'^'^ 
which  the  insurer  was  liable  ?  Then,  if  part  of  the  goods 
were  sacrifieed  to  redeem  the  rest  from  such  an  event, 
he  must  also  be  liable.    Emerigon^   discoursing  upon 
a  sale  like  the  present,  concludes  <*  that  it  is  a  peril  of 
the  sea   for  which  the  underwriters  are   liable.''  (a) 
There  being  no  decision  in  our  own  law  upon  the 
point,  it  may  be  assimilated  to  the  case  of  jettison. 

Campbell^  contra,  argued,  that  this  was  a  new  attempt 
to  cast  upon  the  underwriter  on  goods  the  responsibility 
of  the  ship-owner.  It  is  plain,  that  if  the  master  sell  a 
part  of  the  goods  for  the  purpose  of  repairing  the  ship, 
the  merchant  will  be  entitled,  if  the  ship  reach  her  des- 
tination, to  recover  the  value  of  these  goods.  (£)  This 
money  was  raised  by  the  sale  of  the  goods  for  the  re- 
pairs of  the  ship,  the  responsibility  of  keeping  the  ship 
in  repair  lying  with  the  ship-owner,  with  which  the 
owner  of  the  goods  has  no  concern.  The  indemnifi- 
cation for  the  loss  arising  from  the  sale  of  the  goods 
is,  therefore^  a  matter  wholly  between  the  ship-owner 
and  the  merchant,  and  forms  no  part  of  the  insurer's 
undertaking.  Besides,  this  is  not  a  loss  occasioned  by  a 
peril  insured  against,  because  that  must  be  a  peril  acting 
upon  the  subject  immediately,  and  not  circuitously  {c\ 
as  in  the  present  case.  The  immediate  cause  of  the  sale 
of  the  goods  was  the  want  of  other  means  to  procure 
money  for  the  repairs ;  if  other  means  had  been  at  hand, 

(a)  9  Emer.4AS*  to  448.  tit  '<  Ofcapiam  who^  m  cottrsetfvoynge,  teBt 
cargo" 

(6)  Jlert  ▼.  Tobim,  dtsd  in  Jbbott  on  Skippingf  S56. 

(c)  SQfikm99n  Ti  JBioHntvih  9S9U  ^  PnA  388.,  per  U.  Jlmaik^ 

there 
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there  would  haye  been  no  loss  in  this  respect,  notwith- 
standing the  perils  of  the  sea.  As  to  jettison,  it  has  never 
been  considered  as  rendering  the  insurer  liable  for  the 
value  of  the  goods  thrown  overboard,  but  only  for  a  ge- 
neral average.  Of  this  opinion  is  Roccus^  in  his  treatise 
De  AssecurationibuSf  n.  62.;  and  his  opinion  is  agreeable 
to  the  laws  of  all  the  trading  powers  on  the  Continent,  as 
well  as  to  those  of  England  {a) :  and  yet  it  is  observable^ 
that  jettison  is  one  of  the  perils  named  in  the  policy. 


Lord  Ellenborough  C.  J.  Emerigon^  whose  name 
has  been  so  frequently  mentioned  in  the  course  of 
the  argument,  is  entitled  to  all  the  respect  which  is 
due  to  a  very  learned  writer  discussing  .a  subject 
with  great  ability,  diligence,  and  learning,  and  ad- 
verting to  all  the  authorities  relating  to  it :  but,  still,  his 
*  opinion,  like  the  opinion  of  any  other  learned  roan,  is 
fallible;  and,  in  the  present  instance,  it  is  founded  on  a 
great  many  ordinances  which  do  not  govern  our  de- 
cisions. Laying  out  of  the  case  the  opinions  of  foreign 
jurists,  and  all  which  does  not  properly  bear  on  the 
point  in  question,  I  am  inclined  tQ  think  the  damage 
in  this  case  is  to  be  considered  as  not  arising  immedi- 
ately from  a  peril  of  the  sea,  although,  in  a  remcfte 
sense,  it  may  be  said  to  have  been  brought  about  by  a 
peril  of  the  sea ;  but  our  rule  of  construction  is,  <:ama 
proxima  non  remota  specteiur.  The  injury  to  the  assured 
was  caused  by  the  sale  of  their  goods ;  but  no  one  will 
contend  that  the  sale  was  an  immediate  consequence  of 
a  peril  of  the  sea.     The  peril  of  the  sea  damaging  the 

ship  rendered  it  innavigable ;  to  restore  its  navigability 
» 

(a)  Parke  on  Tfu/urance,  S12.  7th  edit. 


are- 
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a  refitment  became  necessary.    The  captain,  who  was       1816. 
interested  in  and  bound  to  have  the  ship  in  a  navigable      p^j^,, 
state,  beldg*  unable  to  raise  the  means  for  refitting  her,        a^ohut 
was  obliged  to  apply  to  the  owners  of  the  goods  for  a 
loan,  through  the  medium  of  a  sale  of  part  of  the  goods. 
It  was  therefore  a  sort  of  forced  loan  which  was  the 
proximate  cause  of  loss  to  the  owners  from  the  sale  <^ 
their  goods.   This  was  indeed  connected  with  a  peril  of 
the  sea,  because  a  peril  of  the  sea  occasioned  damage  to 
the  ship,  which  made  repairs  necessary,  and  funds  to 
provide  these  repairs;    but  it  was  the  want  of  funds 
aliunde  which  obliged  the  captain  .to  have  recourse  to  a 
sale  of  the  goods.    In  conformity,  therefore,  to  the  rule 
that  the  proximate  cause,  and  not  that  which  is  remote, 
is  to.be  looked  to^  I  think  the  underwriter  is  not  liable. 
Giving  the  largest  construction  to  the  general  words  .^ 
*^  perils  of  the  seas,"  I  think  this  is  not  a  case  of  im* 
mediate  loss  by  perils  of  the  seas.     Without  going  into 
an  inquiry  how  far  this,  resembles  the  case  of  jettison, 
or  of  general  average^   the  discussion  of  which  might 
raise  future  doubts,  I  say  that  perils  of  the  sea  are  too 
remote  a  cause  of  the  present  loss  to  make  the  under- 
writer  liable. 

Batlev  J.  I  am  entirely  of  the  same  opinion.  It 
does  not  appear  to  me  that  this  was  a  loss  by  a  peril  of 
the  sea,  or  such  as  entitles  the  assnmd  to  recover, 
under  the  general  words  of  the  policy ;  but  a  loss  for 
which  the  owners  of  the  goods  will  be  entitled  to  be  re- 
imbursed by  the  owner  of  the  ship.  The  owner  of  the 
ship  undertakes  to  have  the  ship  fit  to  j)erform  her 
voyage ;  and  in  tase  of  accident,  it  is  the  duty  of  the 
owner,  and  the  master  in  place  of  the  owner,  to  provide 

VouV.  Gg  for 
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for  its  repair.  I  consider  it  as  a  rule  applicable  to  the 
construction  of  policies,  that  the  Court  must  look  to 
the  immediate  cause  of  loss,  in  order  to  ascertain  whether 
it  be  a  lofs  within  the  policy.  The  loss  here  was  occa- 
sioned by  the  act  of  the  captain,  who  disposed  of  the 
goods^  in  order  to  ^provide  himself  with  funds  for  the 
repair  of  the  ship.  If  he  could  have  raised  these  funds 
in  any  other  way,  he  would  not  have  taken  the  goods. 
To  hold  this  a  loss  for  which  the  underwriter  is  re- 
sponsible^ would  be  to  make  his  liability  depend  upon 
the  accident  of  the  captain's  being  unable  to  provide 
fonds  for  the  repair,  except  by  means  of  the  goods.  In 
the  case  of  jettison  the  immediate  cause  of  loss  is  a  peril 
of  the  sea.  When  the  whole  is  likely  to  be  swallowed 
up  by  the  sea,  the  law  of  jettison  allows  a  part  to  be 
sacrificed  to  save  the  rest.  Inasmuch,  therefore,  as 
we  arc  bound,  according  to  the  common  rule  for  the 
ooBstruction  of  policies,  to  look  to  the  immediate  cause 
of  loss^  and  as  this  loss  was  not  immediately  caused  by 
a  peril  of  the  sea,  but  by  the  inability  of  the  captain  to 
procure  a  fond  for  the  repair^  which  he  was  bound  to 
do,  it  seems  to  me  that  this  was  not  a  loss  within  the 
policy. 


AbpbqttJ.  I  am  also  of  opinbn  that  the  plain- 
ti£Gs  are  not  entitled  to  recover.  Cases  of  this  kind, 
where  a  sale  o&  part  oS  the  cargo  has  been  made  under 
circumstances  like  the  present,  must,  as  I  should  think, 
have  occurred  fcequoitly ;  and  if  by  the  kw  gS  En^M 
the  underwriters  hod  been  considered  as  liable^  we 
should  probably  have  found  some  trace  of  it  in  the 
books,  whercaa  this  appears  to  be  the  first  actkm  in 
which  an  attempt  has  be«i  made  to  charge  the  under* 
voter.    I  very  much  doubt^  whether,  in  the.  true  and 

legal 
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legal  sense  of  the  Word,  these  goods  eati  h&  considered 
as  lost  to  the  owner ;  but  it  is  not  necessary  to  enter       ^ 
upon  that  inqairy,  as  I  am  satisfied,  upon  th^  grounds       ajiomft 
stated  by  my  Lord  and  my  Brother  Bayley^  that  the  , 

cause  of  loss  is  too  remote. 

Judgment  of  npnsuit. 


Grant  against  The  Royal  Exchange  Assui*-    Tunday, 
ance  Company. 

COVENANT*  The  plaintiff  declares  on  a  poHey  Of  Whei^ damages 
assurance  <^  at  and  from  London  to  Smyrna^  on  tl!0  dated  imd  there 
shipiMA«r,  valued  at  2000/.)  and  3000/.  on  goods  f  2uy)2>^^''~ 
and  avers,  ip  the  first  count,  that  the  interest  in  ship  ^"^^^^ 
and  goods  was  in  himself i  that  the'  ship  and  grettt  ^^^^^ 
part  of  the  iroods  on  board,  while  proceedinc^  on  h#r  covenant  for  a 

°  total  loss  on  a 

voyage^  were,  by  violence  of  the  winds  atid  waves,  shitt^  policy  of  as- 

,     ,       -  .  ,  -  ,    ,   .         ,  ^  sunmce  effected 

terad,  broken  to  pieces,  damaged,  wetted,  injured,  aild  in  his  own 
spoiled  ;^  and  the  residue  of  the  goodii  Were^  for  the  averred  the 
necessary  preservation  of  the  ship  and  the  lives  of  the  '^u^lj be^^i^ 
crew,  thrown  overboard  and  lost,  whereby  an  action  bath  J^^'/JJ'^  ^ 
accrued,  to  demand  5000/.     In   the  second  count,  he  *»»?>self  and 

'  others,  to 

avers,  that  the  interest  ae  to  the  ship  was  in  himself,  one  ""^^  defend- 

'^  ants  pleaded 

W*  UeoDeOyn^  and  one  F.  Q.  WUkinson;  and  as  to  the  that  a  less  sum 

'  was  due  on  the 

cargo,  in  himself^  the  said  W.  X.,  F.  Q.  fK.,  and  ccr^  policy  than  for 
tain  persons  using  the  firm  of  WUkinson  and  Sons,  of  and  set  ^' 

cc_^  monies  due  to 

*»y''^*  them  on  plain- 

Tbe  defendanU  plead,  that  at  the  time  of  exhibiting  ^S!idi*^^' 
the  plaintiff's  bill  there  was  owing  frcmi  defendants  to  2^fo^e*Si*''Tad 
the  plaintiffs  for  damaaes  on  acoount  of  the  breach  as*  ^^^^  ^^^  ">y 

•^  '  ^^  other  than 

plaintiff  was 
interested  in  the  policy ;  |Ieldy  that  these  pleas  were  ill, 

6  g  2  signed 
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1816.        signed  in  the  first  count,  230/.  18s.  4(Lj  and  no  more; 

and  that  before  that  time,  to  wit,  oti  9th  October,  1811, 

^xwur        the  plaintiff  became  bound  to  them  in  an  obligation, 

ExoKAiroK     with  a  penalty  of  2000/.,  conditioned  for  the  payment  to 

Amnnoe 

Compoij.  them,  by  the  said  W.  UeaoeUyn,  of  all  premiums  upon 
policies  of  insurance  then  made  or  to  be  made  by  him 
with  them,  either  in  his  own  name  or  the  names  of  other 
persons;  and  that  656/.  was  due  to  them  from  the  said 
W.  UetneUyn  for  premiums  on  policies  made  in  his  own 
name,  750/.  for  other  premiums  on  policies  in  the  name 
of  the  plaintiff,  and  594/.  for  others  in  the  name  of 
Severn  and  Co. ;  of  which  the  plaintiff  had  notice^  and 
,  .  was  requested  to  pay,  but  refused;  and  that  the  whole 
penalty  was  due  on  the  plainUff 's  bond,  which  exceeded 
the  aforesaid  damages,  and  out  of  which  the  defendants 
were  ready  to  set  dF  the  same.  And  they  plead,  in  like 
manner,  as  to  the  breach  assigned  in  the  second  count, 
and  also  aver,  that  the  bond  was  executed  before  the 
defendants  had  notice  that  the  policy  of  assurance  was 
made  for  the  use  or  benefit  or  on  the  account  of  any 
person  except  the  plaintiff,  or  that  any  person  except 
the  plaintiff  was  interested  in  the  ship  and  goods.  De- 
murrer.   Joinder. 

Bosanquet  Seijt,  for  the  defendants,  was  called  upon 
by  the  Court  to  maintain  these  pleas ;  and  he  argued, 
first,  that  the  plaintiff's  demand,  though  in  the  form  of 
covenant,  was  in  substance  a  debt,  capable  of  being 
made  the  subject  of  set-off.  He  said  that  money  due 
for  a  loss  upon  a  policy  of  assurance,  at  least,  if  the  po- 
licy be  under  seal,  constitutes  a  debt,  and  an  action  of 
debt  lies  for  it  If  the  loss  be  total,  it  is  ascertained  at 
once ;  and  if  partial  only,  it  is  nevertheless  capable  of 

being 
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being  ascertained  by  averment^  and  may  be  recovered  in  1816. 

debt  as  weQ  as  covenant  {a)     Debt  is  a  common  form  oaImt 

of  action  in  cases  like  the  present,  and  is  recognised  by  'nHfaorAL 

Stat.  6  G.  1.  c.  18.  5.  4<«  as  one  of  the  modes  of  suini?  the  Exchako* 

^  AHumnoe 

two  chartered  assurance  companies.  So  by  stat.  1 1 G.  1.  Compwy. 
r.  SO.  5.  45.  th^  may  plead  nil  debent^  or  noninfreg. 
convention*^  according  to  the  nature  of  the  action  by 
which  they  are  sued.  A  loss  upon  a  policy  of  assurance 
has  been  considered  a  debt  capable  of  being  proved 
under  a  commission  of  bankruptcy ;  and  there  being  a 
doubt  whether  this  could  be  done  if  the  loss  happened 
after  the  bankruptcy,  the  stat.  19G.  2.  c.32.  s.2.  re- 
moved this  doubt,  by  enacting,  that  the  assured  shall  be 
admitted  to  claim,  and  after  the  loss  to  prove  his  de- 
mand, in  like  manner  as  if  the  loss  had  happened 
before  the  issuing  the  commission.  From  all  which  it 
appears  that  the  subject-matter  of  the  plaintiff's  de- 
mand is  properly  a  debt;  and,  therefore,  may  be  set  o£^ 
although  this  be  an  action  of  covenant ;  in  like  manner 
as  in  covenant  for  non-payment  of  rent,  a  set-off  is 
allowed.  (6)  Secondly,  he  argued  that  the  debts  pro- 
posed to  be  set  against  each  other  were  mutual  debts. 
The  policy  having  been  effected  by  the  plaintiff  in  his 
own  name,  and  not  as  agent  for  others,  it  must  be  taken 
as  against  him,  that  he  is  the  principal ;  and  the  second 
plea  avers,  that  the  bond  was  executed  to  the  defend- 
ants before  they  had  notice  that  any  other  persons  were 
interested  in  the  policy.  Admitting  that  other  per« 
sons  were  interested,  still  the  debt  accruing  on  this  po- 
licy is  in  law  a  debt  due  to  the  plaintifi^  however  he 
may  be  liable  to  account  with  others  as  a  trustee.    This 

(a)  Stundert  ▼•  Mair,  5  Lev.  429« 

(b)  BuU.  isr.  P.  ISl.    J^ames,  291.  S.  C.    See  QkkfuhawY.  Thmpwh 

Gg  3  falls 
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1816.       fiJIs  witbia  the  doctrine  of  George  v«  ClaggeU  {a\  and 
the  authorities  cited  in  that  case. 


l&^€^Av^m        Ifixd    ^LLEiiBOROUOii   C-  J«      On  neither  of  the 


Qmm»j*  grounds  that  have  been  taken  in  argument,  as  it  appears 
to  me,  is  this  ^etHiff  maintainable.  The  plaintiff  in 
the  first  count  of  his  declaration,  claims  the  whole 
amount  of  the  policy.  The  defendant,  by  his  plea  to 
this  count,  answers,  that  only  a  part  of  this  sum  is  due; 
but  what  liquidation  has  there  been  of  the  loss?  The 
question  must  go  to  a  jury  to  ascertain  tt\e  quantum  of 
loss.  The  defendants  assume  to  cut  down  the  demand 
according  to  their  own  estimate  of  it«  Why  is  the 
.  plaintiff  to  be  obliged  to  abide  by  this  liquidation  ?  It 
peems  to  me,  therefore,  that  this  is  a  case  of  unliquidated 
damages.  And,  on  the  other  point,  9&  the  policy  em- 
braces several  interests,  there  is  no  mutuality  between 
the  policy  and  the  obligation  made  to  the  defendants* 

Batley  J.  I  quite  agree  that  this  is  i^ot  a  case  of 
set-off.  The  plaintiff's  claim  is  for  unliquidated  da- 
mages to  the  extent  of  5000/.  The  defendants  saj  that 
only  230/.  are  due ;  and  as  to  that  sum  they  plead  a 
set-off.  But  what  right  have  they  to  put  the  plaintijBT 
to  the  alternative  either  to  admit  that  only  230/.  are 
due,  and  controvert  the  set-oiS^  or,  admitting  the  set-off, 
to  deny  that  230/,  only  are  due  ?  On  thi«  short  ground, 
that  the  plaintiff  ought  not  to  be  driven  to  this  alterna- 
tive in  a  case  of  unliquidated  damages,  I  think  these 
pleas  cannot  be  sustained. 

Per  Curiam^  Judgment  for  the  plaintiff. 

Chitiy  was  to  have  argued  in  support  of  the  demurren 

0»)  7  2*.  B.  359f    Straceif,  Ron,  and  Olhirf,  ?.  Deey,  2  £sp.  A^,  P.  (7. 9^9% 
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The  King  against  The  Inhabitants  of  PbnriTn.    i^edfusday, 

^^  Nooember  20th. 

TTPON  appeal^    the  oourt  of  quarter    sessions  for  a  person  ooca- 
the  county  of  Corrvwall  quashed  an  order  of  two  S!^2r,p«rtof 
justices  for  the  removal  of  Thomas  Morris  atid  Elizabeth  J^u^^§,'e 
his  M'ife^  from  the  borough  of  Penryn  to  the  parish  of  *°?'*^  ^![1°^ 
Crantocky  in  the  said  county,  subject  to  the  opinion  of  ^^  ssc^s. 

this  Court,  on  the  following  case.  acquire  a  settle 

nient»  although 

The  pauper  being  legally  settled  in  Crantock,  went  he  be  rated, 
with  his  his  wife,  several  years  ago,  to  Penryn^  and  re-  ^ui^^and 
sided  there,  occupying  four  rooms,  at  the  yearly  rent  Sewhole**' 
and  of  the  value  of  4/.,  part  of  a  large  dwelling-house, 
of  the  yearly  value  of  18/.  and  upwards.  The  other 
parts  of  the  dwelling-house  were  occupied  by  several 
other  tenants,  two  of  i^hom  also  paid  4/.  a-year  each 
for  their  respective  apartments.  This  dwelling-house 
had  but  one  outer  door  and  one  staircase,  and  each 
tenant  kept  the  key  of  his  own  apartment.  For  three 
years  and  upwards  immediately  preceding  the  date  of 
the  order  of  removal,  the  pauper  was  riited  to  the 
church  and  poor  rates  for  the  whole  house^  and  paid  the 
same;  and  they  were  allowed  to  him  out  of  his  rent, 
except  in  one  instance.  While  he  was  thus  rated,  he  oc- 
cupied no  other  property  than  the  four  rooms,  and  had 
no  concern  with  or  controul  over  the  remainder  of  the 
house ;  and  during  the  whole  time  lie  was  so  rated,  he 
resided  in  the  said  rooms. 

Gaselee  and  fV.  P.  Taunton^  in  support  of  the  order 

of  sessions,  contended^  tbut  the  pauper  acquired  a  set- 

G  g  4  tlement, 


444  CASES  IN  MICHAELMAS  TERM 


1816.  tlement,  by  having  been  charged  and  paid  his  fthare 
towards  the  public  taxes  of  the  parish.  They  said,  that 
in  construing  the  aciS  fV.Si  M.  c.  11.  s.  6.,  it  had  been 


TImKivo 


The  InhabiU 

ftnti  of       held  sufficient,  for  the  purpose  of  a  settlement,  if  a  man 


FmTjr. 


be  rated  and  pay,  although  the  rate  be  not  strictly 
legal  (a),  or  he  be  wrongfully  assessed  for  premises 
which  another  occupies ;  for  this  amounts  to  notice  on 
his  part,  and  a  recognition  on  the  part  of  the  parish, 
of  the  man's  inhabitancy  among  them,  {b)  But  if  a 
rating  and  payment,  without  any  occupation,  is  sufficient, 
surely  he  who  occupies  to  the  extent  of  42.  per  annum 
cannot  be  in  a  worse  condition.  With  respect  to  the  act 
35  Geo*  5.  c.  101.  s.  4.,  though  it  has,  inmost  insfancffi, 
done  away  this  head  of  settlement,  by  enacting,  that 
<<  no  person  shall  in  future  gain  a  settlement  by  bong 
charged  with  and  paying  his  share  towards  the  public 
taxes  of  the  parish  for  any  tenemait^.  not  being  of  the 
yearly  value  of  lOZ. ;"  yet  here,  the  tenement  being 
above  that  yearly  value^  the  settlement  is  not  affected  by 
this  enactment, 

Gumoff  contra,  quoted  the  judgment  of  Lord  Kempn^ 
in  Bm  v.  Idingi(m{c\  who  considered  it  to  be  clear, 
that  the  legislature  meant  that  the  operation  of  the  act 
35  Geo.  S.  should  be  general ;  and  that  no  person^  after 
the  passing  of  that  act,  should  gain  a  setdement  by  being 
rated  and  paying.  It  was  intended  to  make  an  end  of 
this  head  of  settlement  law  in  future; 

Lord  EiXENBOROuoH  C.  J.  It  will  be  in  vain  for  the 
legislature  to  make  general  enactments,  if  such  enact- 

(o)  JU»  V.  Si.  GUu,  Cr^egaie,  Id  rm.Jib,S96* 

{b)  S^Y.Sttipleim9Burr,SfC^i9*  (c)  1£mI,885. 

jnoitf 


IK  THB  Fimr-SEVENTH  Year  OF  GEORG^  IIL  445 

inents  are  to  be  explained  away,  and  their  operation        1816. 

defeated  by  nice   distinctions.     The  8tat«    35  Geo.  S.        

c.  101.  5. 3.,  in  the  first  instance^  prevents  any  person       agam^^ 

from  gaining  a  settlement  by  delivery  and  publication  of   ^^J^^^^  * 

notice ;  in  the  next  place,  the  statute  prevents  any  person      P^ktv. 

from  gaining  a  settlement  by  being  charged  with  and 

paying  his  share  towards  the  parish  taxes,  in  respect  of 

any  tenement  not  being  of  the  yearly  value  of  1 OL    This 

enactment  was  undoubtedly  meant  to  abrogate  this  head  of 

settlement,  and  the  authorities  upon  it,  which,  perhaps, 

had  been  carried  to  some  degree  of  absurdity.     Lord 

Kewfon  appears  so  to  have  considered  the  operation  of 

the  act;  and  I  am  glad  that  we  have  his  authority  for 

it.    If  this  construction  of  Lord  Kempn  had  not  been  felt 

to  be  the  correct  one,  I  doubt  not  that  we  should  have 

had  some  ob^rvation  upon  it  from  the  learned  reporter, 

with  whom  the  act  originated,  and  which  is  generally 

known  by  his  name. 

Abbott  J.  I  am  of  the  same  opinion.  Tliis  act 
prevents  the  removal  of  any  person  before  he  is  actually 
chargeable.  This  rendered  it  expedient  to  do  away  with 
settlements  by  notice^  or  paying  rates  for  tenements  of 
very  small  value. 

Per  Curiam^  Order  of  sessions  quashed. 
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WediMday,  DUBNFOBD  Ogamst  MeSSITER. 

Noomber  20th,  ^ 


An  affidavit  of   HTHE  defendant  was  held  to  bail  on  an  affidavit  made 

debt  for  money     J-     ,        ,         ,   .     .^  ,         ,         i   r      < 

lent,  and  for  by  the  plaintiif,  Staling  that  the  defendant  was  in- 

^ver^,  ax^  debted  in  20/.,  for  money  advanced,  laid  oat,  expended,  ; 

labouris*i^c-  *^^  paid;    and  for  goods  sold  and  delivered  by  the  ' 

^^'.*^i\-  plaintiff,  to  and  for  the  use  of  the  defendant;  and  also 

omit  to  state        '  ' 

that  it  was  "at  (q^  work,  labour,  and  diligence;  and  for  fees  due  and 
themsunceand  '  '  o  ' 

request  of  de.     of  right  payable  to   the  plaintiff,  as  an  attorney,  in 
thoogh  it  stete    respeict  thereof,  for  and  on  the  behalf  of  the  defendant: 

that  it  was  "  to   . 

and  for  his  use,  but  the  affidavit  Omitted  to  state  that  it  was  <^  at  the 
half."  special  instance  and  request  of  the  defendant;"  and  by 

reason  of  this  omission,  a  I'ule  nisi  was  obtained  for 
discharging  the  defendant  on  common  bail. 

Marryatf  who  now  shewed  cause,  contended  that  the 
omission  was  immaterial;  for,  as  the  affidavit  stated 
that  tlie  money  was  advanced,  and  the  goocis  sold  ^'  to 
and  for  the  use  of  the  defendant,"  and  that  tfee  work 
was  done  "  for  and  on  his  behalf,"  a  request  from  tte 
defendant  was  unnecessary ;  but,  if  necessary,  must  be 
implied.     But, 

Per  Curiam.  Money  paid  to  and  for  the  use  of  the 
,  defendant  does  not  necessarily  raise  a*  cause  of  action ; 
because  a  man  cannot,  of  his  own  will,  pay  another 
man's  debt  without  his  consent,  and  thereby  convert 
himself  into  a  creditor.  So  the  goods  may,  consistently 
with  this  affidavit,  have  been  sold  and  delivered  to  a 
third  person  for  the  defendant's  use,  without  his  being 
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acquaiQted  with  the  transaction ;  and  if  80|  he  cannot  be 
charged  with  them.  An  affidavit  which  is  to  operate 
ia  restraint  of  the  liberty  of  a  party,  ought  to  use 
unequivoGal  language. 


«47 


1816. 


DuKNFOftD 

ngainst 
Mbssitir* 


Borrcm  was  in  support  of  the  rule« 

Role  absdlute.  (a) 

(a)  See  cmUrti,  Etfre  v.  HuUon,  5  Taunt*  704.     -B/««  ▼.  Atkins,  ib.  756. 


CoLOGAN  and  Another  against  The  Governor  Friday, 


and  Company  of  the  London  Assurance. 


November  22d. 


T  N  covenant  upon  two  policies  of  insurance  under  seal,  Insurance  at 

effected  by  the  plaintiffs  for  Barnard  Cologan,  a  mer-  ^c  to^Terteriffe 
chant  at  Teneriffc^  the  first  for  1000/.,  the  other  for  200/.  ""h^riSh. 
on  3224  bushels  of  wheat,  326  cwt.  of  fish,  and  428^  "e  uwITnl^*^ 
pieces  of  staves,  valued  at  1270/.,  on  board  the  friend-  morandum  m 

*  '  to  com  and  fish 

sJiipi  with  the  usual  clause  of  warranty  as  to  corn  and  ^^^  ^rom  aver- 
age, unless  ge- 
fish,  "  free  from  average,  except  general,*'  at  and  from  neral;  and  the 

Qjiebec  to  Teneriffc;  the  plaintiffs  declared  as  for  a  total  tared,  andaf- 

loss  by  capture,  and  by  perils  of  the  seas,  and  averred  turoTand^nt" 


the  interest  to  be    in   B. 


Cologan. 


The   defendants  ''dfJS^ 


where,  a  scar- 
city prevailing, 
an  embargo  was  laid  on  the  export  of  provisions,  and  the  cargo  being  landed,  it  was  found 
that  585  bushels  of  wheat  were  so  damaged  by  sea- water,  that  they  were,  by  order  of  the 
magistrates,  for  the  sake  ,of  the  public  health,  thrown  overboard  ;  and  other  part  of  the 
wheat  being  damaged,  the  captain  sold  that  part  and  tha  fisb»  which  sold  at  a  profit ;  and 
put  up  the  ship  to  sale,  which  he  purchased  at  not  more  than  one-fourth  of  ita  value,  for 
the  benaftt  of  the  owneis ;  and  having  lepaired  her>  and  being  lafnaed  permission  to  ship 
the  remaining  wheat  to  TeneJiffe,  he  directed  it  to  be  sold,  and  purchased  it  for  the  benefit 
of  thoie  coMoerned ;  aad  by  leave  of  the  governor,  the  embargo  being  then  raised  as  to  the 
West  India  islands,  shipped  the  same  for  Madeira ^  where  he  arrived,  and  delivered  it;  and 
took  ia  a  OGVgo  of  wine  fbr  London^  with  which  he  airfvcd  :  Held,  that  the  assured,  who 
had  abandoned  upon  receiving  intelligence  of  the  circumstances  which  happened  previ- 
ously to  the  time  of  the  ship's  being  permitted  to  proceed  to  Madefra^  were  entitled  to 
recover  as  for  a  total  loss  on  the  whole  of  tlie  goods  insured. 


pleaded 
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1816.       pleaded  nan  infreg^  convent.,  and  paid  200/.  into  court 
— -"~        On  the  trial  before  Lord  EUenboroughj  at  the  London 

COLOOAJI 

against        sittings  after  Hilary  tenn^  1815,  there  was  a  verdict  for 

Mice  Compu^  ^002.,  with  liberty  to  the  plaintiiFs  to  move  to  enter  a 

verdict  as  for  a  total  loss,  and  to  the  defendants  to  more 

for  a  nonsuit ;  which  motions  having  been  i^erwards 

made,  the  following  case  was  stated : 

In  September,  1812,  the  Friendship  took  on  board,  at 
Qjiebec^  the  wheat,  fish,  and  staves,  mentioned  in  tfae 
'  declaration,  consigned  to  B.  Colcgan  at  Teneriffks  and, 
on  the  5th  October,  sailed  from  the  river  &•  Jjccmtenu^ 
under  convoy.     A  few  days  afterwards  a  heavy  gale  of 
wind  dispersed  the  fleet,  and  she  lost  the  convoy,  and 
proceeded  for  Tenertffe  until  the  22d'  October,  when  she 
was  captured  by  an  ./fmmcan  privateer.     The  privateer 
plundered  her  of  most  of  her  stores,  took  out  all  her 
crew,  except  the  captain  and  a  boy,  put  a  prize-master 
and  ten  men  on  board,  and  ordered  her  to  Portsmouth 
in  New  Hampshire.    On  the  6th  November,  whilst  pro- 
ceeding thither,  she  was  recaptured  by  the  Summon  and 
several  other  of  His  Majesty's  ships  of  war.     The  recap- 
tors,  being  very  much  in  want  of  hands,   were  at  first 
about  to  set  her  on  fire,  but  finally  resolved  to  send  her 
to  Bermuda,  there  being  a  scarcity  of  provisions  there 
at  that  time.     They,  accordingly,  took  seven  men  from 
the  difierent  king's  ships  to  navigate  her.     These  were 
inexperienced  seamen,  and  formed  a  very  inadequate 
crew ;  and  the  captain  was  often  obliged  to  go  aloft,  and 
to  assist  in  handing  the  sails.     On  her  passage  to  Ber- 
muda the  ship  made  a  great  deal  of  water,  and  at  one 
time  it  was  necessary  to  keep  both  her  pumps  going. 
There  were  several  times  four  feet  water  in  her  hold, 
^nd  it  was  found  necessary  to  throw  471  of  the  staves 

overboard. 
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overboard.     On  the  29th  November  she  arrived  at  Ber-'        1816. 

nmdof  at  that  time  making  more  than  twelve  inches 

vrater  an  hour.      The  captain  immediately  petitioned        ogainst 

^  "^  IjONdok  Aisur- 

the  Vice- Admiralty  Court  for  leave  to  land  the  cargo,  ance  Companj. 
on  account  of  the  leaky  state  of  the  ship*  Leave  was 
granted,  on  finding  bail  for  the  salvage ;  wjiich  bail  was 
accordingly  given,  and  the  cargo  taken  out  The  ship, 
on  the  15th  Decembet^  Was  examined,  and  reported  to 
require  some  repairs,  but  to  be  worth  repairing.  Five 
hundred  and  eighty-five  bushels  of  the  wheat  were  found 
to  be  in  such  a  state,  from  the  sea-water,  that  the  ma- 
gistrates, out  of  regard  to  the  public  health,  ordered  it 
to  be  destroyed.  It  was  wholly  unfit  for  use,  and  was, 
accordingly,  carried  outside  the  harbour  and  thrown 
into  the  sea.  The  rest  of  the  cargo  was  landed  and 
warehoused,  and  part  of  the  remaining  wheat  was  da- 
maged. When  the  ship  arrived  at  Bermuda^  the  settle- 
ment was  much  distressed  for  provisions,  and  a  general 
embargo  existed,  prohibiting  the  exportation  of  them  to 
any  place  whatsoever.  The  captain  caused  the  ship,  the 
remaining  staves,  the  fish,  and  that  pai*t  of  the  wheat 
which  was  damaged,  to  be  put  up  to  sale,  in  order  to 
ascertain  the  salvage,  keeping  back  the  sound  wheat,  in 
expectation  that  the  embargo  might  be  raised.  The 
fish  was  sold  to  a  profit.  The  captain  purchased  the 
ship  on  account  of  and  for  the  benefit  of  the  owners 
and  those  that  might  be  concerned,  at  the  price  of 
200/.,  which  was  not  more  than  one-fourth  o\  her  value. 
He  then  caused  her  to  be  repaired;  but  the  repairs  were 
not  completed  before,  the  10th  or  ]2th  Februmy.  The 
embargo  was  raised,  as  far  as  respected  his  majesty's 
West  India  islands,  on  the  3d  January;  but,  as 
to  all  other  places,  continued  in  force  until  after  the 

Friendship 
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1816.       Friendship  sailed  from  Bermuda.    She  was  released  by 

the  Vice* Admiralty  Court  about  the  15th  o(  January^ 

offdnsi       the  salvage  haVing  been  settled.  The  captain  went  to  the 

Lmnmir  Anur-  .    .  ,  .       ,  ,  , 

uce  Compttiy.  govemoT  to  request  permission  to  ship  the  nndamagai 
wheat,  amounting  to  2103  bushels,  fer  Tener^s  which 
being  refused,  he  directed  it  to  be  sold^  and  purchased 
it  for  the  owners  and  those  who  might  be  ooDoemed. 
This  took  place  about  the  22d  Jamutn)  ;  and  one  of  the 
navy  contractors  having  offered  the  captain  to  ship  flour 
on  board  the  Friendship  for  Madeirct^  if  the  governor's 
consent  could  be  obtained,  the  captain  agreed  to  this 
proposal,  provided  his  wheat  were  included.    Leave  was 
accordingly  obtained,  as  Madeira  was  then  garriscmed 
with  English  troops ;  and  the  captain  took  the  flour  and 
wheat  on  board,  and  sailed  for  Madeira^  where  he  ar- 
rived and  delivered  his  cargo  in  May.     He  there  took 
in  a  cargo  of  wine,  with  which  he  sailed  and  arrived  in 
England  on  the  13th  diJune.     On  the  Sd  of  Jamttny 
the  captain  wrote  from  Bermuda  to  his  owners  in  Lofh 
don  the  following  letter : 

'<  I  am  sorry  to  inform  you,  that  on  d2d  Ockiber  last, 
in  lat.  40.  N.  long.  35.  I  was  captured  by  an  Jmerietm 
■  privateer,  of  IB  guns  and  100  men ;  they  had  possession 
nntil  the  6th  November,  when  we  were  recaptured  by  his 
majesty's  ships  Shannon,  Nj/mph,  Tenedos,  and  Curlew, 
and  sent  in  here.  We.got  in  on  the  29th,  the  ship 
making  a  great  deal  of  water,  and  the  sails  and  r^ing 
in  a  bad  condition.  The  cargo  was  discharged  by  an 
order  from  the  Admiralty  Court.  The  ship  made  fifte^ 
inches  of  water  per  hour.  There  were  near  600  busbek 
of  the  wheat  damaged,  which  were  hove  overboard.  The 
magistracy  would  not  suffer  it  to  be  landed.  There  being 
an  embargo  on  all  provisions,  and  the  voyage  totally  de- 
feated, 
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feated,  I  abandoned,  and  have  sold  both  ship  and  cargo.        1816. 
The  ship,  not  going  for  more  than  one-fourth  of  the       -^— 

Co  LOGAN 

value,  I  have  bought  her  in  for  the  interest  of  all  con-  against 
cerncd.  The  wheat,  about  700  bushels,  sold  under  its  ance  Company. 
first  cost.  I  thought  proper  to  stop  the  sale  of  that, 
and  have  pftitioned  the  governor  to  allow  me  to  reship 
it  for  LoTuhn*  The  other  part  of  the  cargo  sold  for 
something  more  than  first  cost.  I  would  have  trans- 
mitted you  an  account  of  sales ;  but  the  wheat  still  re- 
maining on  hand,  and  not  knowing  whether  I  shall 
have  liberty  to  ship  it,  I  have  inclosed  a  copy  of  pro- 
test and  survey,  and  shall,  before  I  leave  this,  send 
.home  other  necessary  documents  and  vouchers.  I  in- 
tend to  advertise  the  ship  for  London^  to  sail  with  the 
first  convoy,  and  to  take  whatever  freight  may  offer, 
not  doubting  but  I  shall  get  a  full  ship  home." 

This  letter,  upon  its  receipt  in  London,  was  comqu-* 
nicated  to  the  agents  of  B.  Cohgan,  who  gave  the  de^ 
fendants  a  regular  notice  of  abandonment.  The  money 
paid  into  court  was  sufiicient  to  cover  the  salvage,  and 
the  general  average  arising  from  the  foregoing  circum- 
stances. 

The  questions  were,  whether  the  plainttfis  were  en- 
titled as  for  a  total  loss  on  the  whole  of  the  goods  in«* 
sured,  or  on  the  585  bushels  of  wheat  thrown  into 
the  sea. 

CampbeU,  for  the  plaintiils,  submitted,  first,  that  here 
was  a  total  loss  of  the  whole  cargo  insured ;  for  this  was 
not  like  those  cases  {a)  where  the  voyage  was  merely 
interrupted  or  retarded,  but  here  was  a  complete  destruc- 
tiop  of  the  adventure.  It  was  a  total  loss,  commencing  in 

(a)  Jndenm  T.  mMis,  into,  lol.  U.  240.    Fa»ner  T.  BUcMe,  ib.  290» 

capture, 
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1816.       capture,  and  continuing  unchanged  by  any  of  the  sab- 
sequent  events.     Although  recaptured,  the  ship  was  not 


set  free,  nor  allowed  to  pursue  her  course;  on  the  oon- 

London  Assur- 

aDce  Compwiy.  trary,  she  was  compelled  to  seek  a  port,  where,  by  reason 

of  an  embargo,  she  was  prohibited  from  ever  afterwards 
completing  her  destination ;  for  the  embargo  still  pre- 
vailed as  to  Teneriffef  when  the  ship  left  Bermuda.  Re- 
capture may,  in  some  instances  (a)  alter  the  nature  of 
the  loss  from  a  total  into  a  partial  one ;  but  in  others, 
notwithstanding  a  recapture,  and  though  some  material 
part  of  the  cargo  remain,  the  loss  will  still  be  total,  if 
the  disability  to  pursue  the  voyage  be  complete ;  and 
then  the  assured  may  abandon  what  is  saved,  {b)  And  it 
seems,  from  the  foreign  jurists  (c),  as  well  as  from  our  own 
decisions  {d\  that  embargo  alone  is  a  sufficient  ground  for 
abandonment.  Secondly,  he  insisted,  that  the  phuntiffi 
were,  at  all  events,  entitled  to  recover  for  the  585 
bushels  of  wheat  thrown  overboard.  To  this  extent 
the  commodity  was  totally  lost  to  the  assured,  in  conse- 
quence of  a  peril  insured  against,  for  it  was  the  sea- 
water  which  eventually  produced  the  destruction  of  this 
portion  of  the  cargo ;  and,  therefore,  this  falls  within 
the  authority  of  Dyson  v.  Bawcrqfl  (tf),  and  Doty  v.  MU' 
ford{f)^  which  authorities  have  much  weakened  that  of 
Cocking  V.  Fraser.  (g) 

Hichardsonj  contra,  argued,  that  if  it  should  appear 
that  there  was  not  a  total  loss  at  the  time  of  action  {h) 

(a)  BtdfMdge  v.  Xeilson,  10  JSast,  329.  Parsons  y,  Scoit,  2  Taunt.  365. 
,  (6)  Gess  V.    WiikerSf  S  JBwr.  683.      MiUes  t.  FUteher,  Ihu^  219. 

M*Iver  ▼.  Htnderson,  ante,  vol.  iv.  576. 

(c)  1  Emerig,  541.  S  Valiru  154.  Roccus  de  Assecwr.  not.  54.  k  65. 
Path,  Auur,  No.  59.    Malynet  Iia     {d)  Raich  v.  Ed&e,  6  T.  R.413. 

(e)  3  JB.  4-  P. 474.  {/)  ^^  East,  559. 

{g)  PiKrk,  181.  7th  edit.  (k)  BroikersUm  r.Barber,  ant^  p.419. 

brought. 
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brought,  and  d  fortiori  at  the  time  of  abandonment,  the  1816. 
plaintifi  were  not  entitled  to  recover;  and  he  said,  that 
it  would  be  stranse^  if;  in  this  cas^  where  the  insurers  .  •fpnnat 
had  provided  against  any,  responsibility  for  partial  loss,  anoc  Conpuj, 
and  where  the  loss  upon  one  of  the  articles  insured  was 
.little  more  dian  a  tenth,  upon  another  was  under  a  fifth, 
and  upon  the  third  there  was  no  loss  at  all,  the  article 
having  sold  to  a  profit,  the  insurers  should  nevertheless 
be  held  liable.  The  great  bulk  of  the  commodities  in- 
sured subsisted  in  specie,  in  the  hands,  and  at  the  con- 
troul,  and  had  been  disposed  of  by  the  master  for  the 
benefit  of  the  plaintifis,  at  the  time  when  they  gave 
notice  of  abandonment  Although  the  embargo  re- 
mained in  force,  as  to  Teneriffij  the  master  might  have 
gone  elsewhere,  or  might  have  awaited  its  remov^ ;  but 
he  made  his  election  on  the  part  of  the  plaintiffi,  to  sell. 
How  then  can  it  be  competent  to  the  plaintifis  to  convert 
a  partial  into  a  total  loss  by  abandonment  ?  Embargo 
may  be,  under  circumstances,  as  in  Roich  v.  Edie^  where 
the  ship  was  detained  nearly  three  years,  a  lawful  ground 
of  abandonment;  but  it  is  not  necessarily  so.  Unless, 
therefore,  the  disappointment  in  obtaining  a  market  at 
Teneriffe  constituted  a  total  .loss,  there  was  nothing  to 
warrant  an  abandonm^t  In  M*Iver  v.  Henderson  (a) 
the  ship,  under  the  restraints  imposed  upon  her,  was  con- 
sidered as  quasi  in  the  hands  of  the  captors,  and,  there- 
fore^ it  might  well  be  considered  a  total  loss.  Secondly, 
he  said,  that  where  tlie  commodity  remains  in  specie, 
though  rendered  of  no  value  by  a  peril  insured  against, 
according  to  Codcing  v.  Fraser^  a  total  loss  cannot  at-* 
tach ;  and  this  law  was  probably  derived  from  the  foreign 

(a)  A^9  toL  W.  57$i 

VouV.  Hh  jurists, 
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181^  jniut%  because,  in  such  a  qaae^  they  bold  that  freiglit 
^  would  be  due.    In  pjfson  v.  Bawcrqftj  not  only  the 

agnnfi  whole  cargo  was  thrown  overboard,  but  the  ship  was 
•nee  Cw^j.  unable  to  proceed  on  the  voyage.  This  differs  from  both 
those  cases;  because  here,  the  bulk  remains^  but  a  part 
is  thrown  overboard.  And  is  not  this  rather  a  partial 
loss  of  the  whole  than  a  total  loss  of  a  part  ?  If  not» 
however  minute  the  portion  extinguished,  the  under- 
writer will  be  liable,  although  he  has  excepted  all 
partial  loss.  In  Dwoy  v.  Milford  the  loss  was  finom  an 
immediate  peril  of  the  sea,  and  not  as  her^  only  a  con- 
sequence of  it. 

Lord  Ellenborough  C*  J.  This  seems  to  me  to 
be  a  case  of  total  loss,  and  on  this  ground,  that,  by  the 
capture,  a  total  loss  occurred  i^  the  first  instance ;  and 
while  the  assured  had  no  reason  to  believe  that  events 
had  changed  the  nature  of  this  loss,  they  abandoned. 
The  case  states  that  they  gave  a  regular  notice  of  aban- 
donment, by  which  we  must  understand,  complete  in  its 
forro«  to  give  it  due  effect  as  an  abandonment.  Now» 
where  there  has  been  a  total  loss  and  an  abandonment, 
we  must  look  to  the  situation  of  things  before  action 
brought,  in  order  to  ascertain  whether  the  assured  has 
since  been  restored  to  his  rights,  so  as  to  do  away  the 
effect  of  the  abandonment.  In  the  present  case^  cer- 
tainly, there  has  not  been  any  restitution,  considering  it 
with  reference  to  the  main  purpose  of  prosecuting  the 
voyage  insured.  By  an  embargo  at  Bermuda^  a  pro- 
hibition was  interposed  to  forwarding  the  cargo  to 
Tenerijffe ;  this,  of  course,  defeated  the  voyage^  I  can- 
not, tlierefore,  say,  that  what  was  a  total  loss  at  the 
time  of  abandonment  VfV  became  otherwise^  from  that 
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tliM  to  the  time  wben  the  aetiM  wet  bfonghtf  m  tllft      1818. 
oontrtryi  it  j^Dpem  to  be  it  aomtiniiiiig  total  1m%  %tM^     ^i^^ 
deemed  by  itibeequeDt  erinti*    It  ie  taidt  lluit  if  Hit      aima 
phuDtiflBi  retforer^  a  partial  loea  will  attaoli  on  the  ifl«  St%£Sii 
ffnterg  eontravy  to  the  agreetnent  and  isteiitioB  of  dM 
parties}  bot  this  objection  is  vakWet^  If  the  lost  te 
entire  bj  the  capture,  and  nothing  hat  happened  slaee 
to  redesni  it.    On  this  prineipk^  the  case  of  M^Iimt  ir* 
Hendenohi  and  other  cases,  determtned  that  the  assorOd 
had  a  right  to  abandon.    As  to  the  other  pointy  if  if 
were  materia  I  sfaoold  iodine  to  the  opiaien  elf  Lord 
Ahainlejfi  in  Z^en  y.  Bamcrtffi^  in  pteferenee  to  thait  Hf 
Lord  MamfUUi  hi  Coeking  y*  FroBtr.    Conslderiiq;  ike 
contract  of  insurance  as  a  coiitnot  of  indemky^  ll   . 
surely  cannot  be  less  a  total  loss  because  the  commo- 
dity snbelsts  in  specie,  if  H  sobsk*  only  in  the  ftni  of 
a  Buisanee.    There  is  a  total  loss  of  the  thing,  %  by 
any  of  the  perils  insured  i^ainst^  b  is  leAdereA  of  w$ 
tne  whatever,  akhongb  it  mmj  boI  bO  entileiy  mlmS^ 
latedi    But  it  is  not  neesssafy  \/b  go  farther  inter  tllis^ 
the  great  qtiestion  beingi  whether  this  is  a  told  kMi% 
unrodeetted  by  subseqnent  eventsf  apon  which  I  hori 
already  slated  my  ofHnion^ 

Batlet  J.  It  appears  to  me^  that,  aeeordi^g  to  lb* 
6cts  stated  in  this  eaee^  th^  plahitift  were  warranted  in 
making  abandoamenty  and  that  nothing.  irUeh  after^ 
wards  happened  has  deprived  them  of  the  r%bi  to  ii 
on  this  abandonment.  At  one  period,  doubtless 
was  a  total  loss,  by  the  capture  of  the  ship ;  drcum- 
st^ncee  might  hove  intervened  wlueh^  would  have  chafed 
this  less  from  a  total  into  «  partial  loar.  The  objeet  of 
the  pirficy  is^  to  insure  the  risk  against  fattuve,  bgr  seaMk 
Hh  2  of 
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1816.  ofany  of  die  perils  mentioned  in  the  policy;  that  i%  in 
die  present  instancy  that  the  caigo  should  reach  the 

agamM  port  of  destination.  The  destination  is  to  TenerMes 
mkot  CcMBpsay*  the  ship,  with  the  cargo^  in  her  course  thither,  is  c^ 
tured;  recapture  follows,  but  not  so  as  to  enable  the 
ship  to  proceed  to  Teneriffis  for  she  b  sent  to  Bet' 
mudOf  where  she  is  placed,  under  an  embargo,  from 
which  she  is  never  released,  excq>t  upon  condition  of 
altering  her  destination  to  Madeira.  Therefore  there 
has  been  no  restitution  of  any  part  of  cargo,  as  it  re- 
gards the  risk  insured  to  Tener^.  If  this  be  so,  it 
follows,  that  the  ship  and  cargo  never  were  <^ectua]ly 
redeemed  from  capture  $  and  the  plainti£Si  are  entitied 
to  recover  as  for  a  total  loss. 

Abbott  J.  Capture  operates  as  a  total  loss,  un- 
less it  be  redeemed  by  subsequent  events.  Here  no 
such  events  have  occurred  as  to  restore  the  goods  to 
the  plaintiffs,  and  place  them  under  thdr  free  oontroul. 
I  do  not  consider  an  abandonment  as  having  the  eflfect 
of  converting  a  partial  into  a  total  loss ;  but  here  the 
loss  was  total  in  the  first  instance,  and  continued  so 
ever  after.  The  abandonment,  however,  excludes  any 
presumption  which  might  have  arisen  from  the  silence  of 
the  assured,  that  they  still  meant  to  adhere  to  the  ad- 
venture as  their  own.  It  is  not  necessary  to  offer  any 
opinion  on  the  second  point ;  if  it  wer^  I  should  strongly 
incline  to  the  conclusion,  that  this  was  a  total  loss  of 
part 

HoLROYD  J.    I  am  of  the  same  opinion.    This  was 
a  total  loss  by  capture,  and  has  never  ceased  to  be  so. 
What  was  done  here  was  entirely  the  act  of  the  re- 
captors; 
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captors ;  who^  instead  of  forwarding  the  ship  to  her  port        1816. 
of  destination,  sent  her  to  Bermuda^  and  neither  the  ship-       »— — 
owner  nor  owner  of  the  goods  erer  had  possession  of       agamti 
her  again.    Therefore,  as  it  seems  to  me^  the  loss  con-,  uoe  Compuiy. 
tinned  to  be  a  total  loss  by  capture,  as  it  was  in  its 
commencement     On  the  othef  point,  the  inclinatibn  of 
my  opinion  is,  that  after  part  of  the  whole  cargo  was 
thrown  overboard,   there  was  a  total  loss  by  perils  of 
the  seas  of  that  part. 

Judgment  for  the  pbdndfEs  for  a  total  loss. 


The  King  against  The  Justices  of  Worces-    SSl^rMd. 

TERSHIRE. 

n^HE  oyerseers'  accounts  for  the  parish  o{  Elmley  Anappad 

LoveU  for  the  years  1814  and  1815  were  allowed  lem' Moonnti 
by  two  justices,  on  the  Slst  Mitrchf  1815.    Notice  of 


^peal  against  the  same  was  given  for  the  sessions  to  be  2Sw^  albws. 
holden  on  the  2SdAprilj  1816,  at  which  sessions  an  SS^^in^ 
appeal  was  entered ;  but  the  Court  refused  to  enter  upon  *''^:*- .«•  ^ 
the  merits,  or  to  hear  the  appeal,  on  the  eround  that  K>P«ct»  •  >*- 

^  pealoftiM 

it  came  too  late.     And  the  question  was,  whether  the  4SJEK*.  cs. 

#•  6« 

appeal  ought  to  have  been  to  the  general  quarter  ses- 
sions next  after  the  allowance  of  the  accounts.  A  rule 
nisi  having  been  obtained  for  a  mandamus  to  the  justices 
to  receive  the  appeal. 


ShM,  who  shewed  cause,  contended,  that  the  176.2.' 
c.  38.  5. 4^  which  required  that  the  appeal  should  be 
made  to  the  next  sessions,  was  a  virtual  repeal  of  the 
43  Elix.  c.  2.  s*  6.,  which  gave  an  appeal  generally.  And 

H  h  3  he 
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lllf.  hk  paid^  thai  ftlthoiigh  Mf^larly  m  affrmative  italnte 
-        aball  not  rqieal  a  praeadent  aflSrmative  law,  yal  it  b 

««•#  athflvwiaa  if  tba  sabaaquent  statute  cont^n  natter  ctxh' 
WawH^M*  ^<^wy  to  tha  fonnef,  («)  Ai,  if  a  ftmnar  act  layi,  that 
«  jiifor  npoa  sucb  a  trial  fhall  bava  20L  a^ear,  and  a 
Mw  alatuta  enacU  thiit'ha  shall  bayedOwavka;  here 
^  iMiar  statute,  though  it  doth  not  aapMbs,  yet  It 
Moasaatily  implies,  a  negative^  and  virtttally  repeals  the 
former.  (&)  So,  though  the  43  Eiiiu  has  imposed  ne 
Umtiltioil  9«  to  the  tiiW  of  appe^iYig,  yiK  tlie  17  G.  2. 
enacts,  that  the  appeal  shall  be  to  the  next  general  or 
quarter  sessions.  This  latter  act,  therefore,  hath  abro- 
gated the  former,  because  they  are  contrary  in  matter. 
And^  thefefore,  it  h«8  boe^  adjydg^  th^t  an  apiwl 
against  a  poor-rate  mqst^  \x\  9H  cases,  be  to  the  next 
sessions,  (c)  It  would  be  a  strange  construction,  then, 
df  these  acts,  if  the  very  same  words  in  the  same 
two  elausas  were  to  bear  a  diftrent  sense  with  respect 
to  o?eneers'  accounte  iVt>m  that  which  has  been  given 
ta  them  with  respeet  to  ^r-rates.  The  case  of  Rax 
V.  JSari  tf  AMkhtmham  {d)  is  the  only  authority  for 
sueb  a  eonstruetlon,  but  that  has  never  yet  been 
roeognised. 

Pemte  and  PuUei\  contrl^  relied  principally  upon  Asr 
¥•  Lord  Jthhimkamf  giving  as  a  reason  why  Its  autho- 
iity  eould  not  have  been  recognised,  that  it  had  but 
lately  appeared  in  print.  And  they  said,  that  Hex  r. 
Coode  regarded  only  appeals  against  a  poor-rate;  whereas 

(a)  pr,  f ^ff'i  qvMli  M  I9<7'^  <UL  o*  («  JWk  On^^  «•  ?3. 

(c)  Jtae  ▼.  Coode,  Caid.  464.  1  BoU.  276.  &  C^  Hex  v,  MicU^d, 
CtM.  907.     1  9oii,  27a.  S.  C.      Hex  v.  Aildns^  4  T.  R,  12.     Rex  ▼.  Jm- 

the 


Hm  Xivo 
The  JiHlicM  of 
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the  other  wai  an  express  decision  tipon  the  pbiht;        181^, 
and  in  Bex  v.  Justices  of  Dorsetshire  (a)  the  court  con- 
sidered it  as  by  no  means  settled,  that  the  1*1  O.H.  had, 
in  this  respect,  repealed  the  48  Etiz.    Although  it  rtay  ^*oiSSn» 
be  difficult  to  make  a  distinction  between  the  two  cases^       *"'"* 
yet  it  may  be  observed,  that  to  limit  an  appeal  to  the 
next  sessions  against  overseers'  accounts,  whi^r^,  {Per- 
haps, the  matters  Of  account  are  vdluiHinous  and  com- 
plicated, might  be  productive  of  great  inconvenience ; 
for  it  might  be  impossible,  within  so  shbtt  a  period,  to 
ttnravel  the  account  and  d^ect  fratid. 

Lord  ELLliNBOROttOH  C«  J.  In  Bex  r.  Caodt^  the 
case  of  Rex  v.  Lord  Aihbamhani  Was  brought  tmder  the 
consideration  Of  the  court,  and  yet  they  came  to  a 
dedilion  directly  contrary  to  it;  and  where  good  sense 
and  convenience  are  all  on  one  side,  end  is  Almost  led 
to  regret  that  Serjt.  Kethft  note  of  that  tiase  ever  got 
into  print  The  plain  meanhig  of  the  1 7  O.  SI.,  in  enaci*- 
in^  ^  That  it  shall  be  lawfhl  to  Appeal  to  the  next 
sessions,"  where,  by  a  preexisting  act,  the  appeal  was 
without  limitation  of  time,  is  to  negative  the  power  of 
appealing  to  any  but  the  next.  In  Rex  v.  Coode^  Lord 
Mansfield  was  of  Opinion  thAt  the  17  0. 2.  did  confine 
the  appeal,  and  the  court  agreed  that  they  must  decide 
that  the  statute  had  repealed  the  43  Eliz.  in  this  pani- 
cular.  I  feel  no  inclination  to  disturb  that  decision, 
considering  how  much  the  public  convenience  is  in  its 
&vour.  I  know  not  to  what  difficulties  persons  whose 
property  is  liable,  and  those  who  are  bound  to  account, 
might  be  reduced,  if  we  were  to  adopt  a  different  con- 

(a)  I5J?aif,200. 

H  h  4  s^ructioiu 
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1816.       stniction.    With  respect  to  the  objection,  that  the  time 

may  be  too  short  to  prepare  for  the  appeal,  if,  upon 

oimmi       any  occasion,  this  should  be  made  aimear,  the  appeal 
TIm  Joiticai  of 

may  be  lodged,    and  adjourned   on  a  proper  appli- 


WIBI.  . 

cation. 


Batlby  J.  I  am  of  the  same  opinion.  I  think  that 
the  affirmatiye  words  of  the  17  6*  8.  must  be  taken  to 
imply  a  negBi^ve.  If  the  statute  had  been  silent  as  to 
the  tune  of  ^peal,  the  43  £{&.  would  have  attached; 
and  it  would  have  been  open  to  the  party  to  appeal 
at  any  time.  But  as  the  statute  empowers  the  party  to 
appeal  to  the  next  sessions,  I  think  it  virtually  imfdies 
that  he  must  appeal  to  those  sessions,  and  to  no  other. 

Abbott  J.  I  agree  that  this  rule  must  be  discharged. 
The  construction  put  on  these  statutes  by  my  Lord 
and  my  brother  Boj/lejf  appears  to  be  the  true  OHistruc- 
tion,  ccmformably  to  the  rule  for  the  construction  of  acts 
of  parb'ament  so  well  laid  down  in  the  old  cases,  and 
adiqpted  in  Bex  v.  Coode» 

Rule  discharged,  (a) 
(a)  Uoii^ydJI.hadWithtcamU 
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1816. 


CuLLEK  against  Butler.  saturdiuf, 

November 


S8d. 


yi  8SUMPSIT  on  a  policy  of  insuranoe  for  2002.,  OnAfMiiicyof 

npon  goods  on  board  the  ship  Industry^  at  and  ^J^ll^thT 
from  London  to  the  Canary  Jdandsj  the  interest  being  ^S£^^/^* 
averred  in  the  plaintiflF.     The  phuntiff  declared  in  the  ^^^'^ 
first  county  npon  a  loss  by  the  perils  and  misfortunes  of  ^'^^^^^^  ■*">'• 

ilnDg  upon  hmtp 

the  seas ;  and  in  the  second  count,  he  ayerred,  that  the  mistaking  har 

for  an  enemy : 

ship,  with  the  goods  on  board,  departed  and  set  sail  from  Held,  tbat  the 

London  in  prosecution  of  her  intended  vojage^  and  titled  to  lecom 

before  her  arrival  at  the  Canary  IdandSf  to  wit,  on  the  ^SnaCS^ 

7th  ofjuly^  &c.  in  the  night  of  that  day,  the  master  and  SHrS^SJS- 

crew  of  a  certain  British  ship  called  the  JCdaSf  believing  ^^^iTT 

the  ship  in  the  policy  mentioned  to  be  an  enemy's  ship,  ^''^^  ^"^'^  of 
f^  *^       ^  /  r»  the  policy,  "all 

and  that  the  persons  on  board  thereof  were  then  and  otbcr  pen]% 

lOMOi,*'  &C. 

there  in  a  hostile  manner  about  to  attack  the  Midas  SemUe,  that 
and  attempt  to  board  and  take  her  as  prizes  did  then  notaVniof 
and  there,  for  the  purpose  of  defending  themselves  and  ^^  "^ 
the  Midas  against  such  ^prehended  attack,  but  without 
any  fault  committed  or  done  by  the  master  or  crew  of 
the  ship  in  the  policy  mentioned,  fire  at  and  against, 
and  strike  and  pierce  with  shot  the  ship  in  the  policy  ^ 
mentioned,  whereby  the  said  ship,  with  the  goods  on 
board,   was  sunk  in  the  sea  and  lost      Plea,  non^ 
assumpsit. 

At  the  trial  before  Lord  Ellenbarough  C.  J.,  at  the 
London  sittings  after  last  Hilary  term,  the  jury  found 
that  the  ship  and  cargo  were  lost  in  the  manner,  and 
under  the  circumstances  stated  in  the  second  count. 
And  they  found  a  general  verdict  for  the  whole  sub- 
scription! 
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CULLXH 
BUTLXK. 


1816.  scriptioD,  subject  to  the  opinion  of  the  Court  upon  a 
case  stating  the  above  facts.  And  the  question  was, 
whether  this  was  a  loss  cohered  by  the  policy,  under  the 
words,  <<  perils  of  the  seas,''  or  under  the  general  words, 
**  all  other  perils,  losses,"  &c  The  case  was  argued  at 
Serjeanfs  Inn  before  this  term,  by  Parke  fpr  the  plaindfl^ 
and  Bamewatt  for  the  defendant. 

For  the  plaintiff^  in  support  of  the  first  count,  were 
dted  Pickering  ▼.  Barkley{a)^  Buller  y.  Fisher  {b\  and 
Betti&n  v.  WoUiford  ((?),  from  which  it  was  deduced, 
Aat  this  loss  was  properly  to  be  accounted  a  peril  d 
the  sea.  And  as  to  the  second  count,  it  was  said,  that 
it  is  not  necessary  to  aver  the  loss  in  Ae  very  words  of 
the  policy,  but  if  the  fact  alleged  come  within  the 
meaning  of  the  words  of  the  policy,  it  is  sufficient ;  and 
therefore,  perjraudem  et  negltgentiofti  magistri  is  good, 
without  using  the  word  ^*  barratry."  {d)  And  the  genend 
words  in  the  policy  ought  to  be  construed  to  extend  to 
losses  of  the  like  nature  as  those  mentioned  befot^ 
according  to  the  rule  noscitut  a  sociiu  Collision,  accord* 
ing  to  Emerigonj  is  a  loss  of  this  nature  (e);  and  ac- 
cording to  the  Ordonnance  de  ta  Marine^  art.  6.,  the  risit 
of  the  assurer  extends  to  ^  tontes  pertes  et  dommages 
qui  arriveront  sur  mer  par  tempetes,  nauirages,  echone- 
mens,  abordages,  changemens  de  route,  de  voyage  on 
de  vaisseau,  jet,  feu,  prises,  pillages,  arret  de  Prince, 
declaration  de  guerre,  represailles,  et  generalement 
tendes  atdres  Jhfttmes  de  mer  ;**  upon  which  latter  words 

(a)  2  Boa.  Akr.  248.  jiL  10.     ^ifia,  132.  &,  C. 
(5)  Abbm  on  Shipping,  266.  4th  ed* 

{d)  Xmjkt  V.  amiwidge,  2  Ld.  Ba^m  134£^    Sir,  S9U  &  C. 
(e)  Sm  Smith  y»  Ikm,  4  Tautu,  1£$. 

the 
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the  commentator  observes,  <<  Divers  auteurs  ont  pre-  1816. 
tendu  que  les  assureurs  ne  sent  pas  tenut,  des  eaa,  tout-  q^^ 
^«*ftut  extraordinaires,  i,  moins  que  la  police  ne  soit 
gonerale  pour  tons  les  eas,  exprimes  et  non  exprim^s. 
Mais  eette  exception,  qui  ne  pourroit  que  dooner 
matiere  a  des  discussions  frequentes,  n'est  pas  admissible 
panni  nous,  a  la  vue  de  notre  article,  qui  comprend 
absolument  toutes  fortunes  de  mer,  s'il  n'y  a  quelque 
f^triction  par  utie  eonvention  expresse.**  Also,  ac- 
cording to  Emerigon  (a),  "  Abordage'^  h  of  three  kinds : 
M  1.  par  cas  fortult;  2.  par  la  faute  des  gens  de  Tun 
dss  navires  \  9.  sans  qu'on  saehe  par'  la  faute  de  qui 
9  c'est  una  ibrtune  de  mer ;'  **  and  further  (A),  «  on  entend 
<  par  Ibrtttne  de  mer,'  toutes  les  pertes,  et  toutes  les 
clainmagea,  qni  arriyent  sur  mer  par  cas  fbrtutf  And 
ha  concludes  (^),  <*  Mais  ^opinion  commune  est,  que  les 
assureurs  r^pondent  de  tons  les  accidens,  quelque  !n- 
fl^lites,  ineoni^tts,  on  extraordinaires  qu'ils  solent'' 

On  the  other  side^  it  was  argued,  as  to  the  first  count, 
that  by  **  perils  of  the  sea,**  must  be  understood  perils  aris- 
ing^om  the  sea,  or  sea  damage,  and  not  such  as  are  merely 
pei^Us  oM  the  sea  f  nrither  can  it  be  said  to  be  a  peril  of 
Ac  sea  where  the  loss  is  occasioned,  as  it  was  here^  by  the 
Ihult  of  one  of  the  parties,  {d)  And  as  to  the  second 
count,  it  was  said  that  it  had  not  be«i  the  practice  in  this 
country,  whatever  might  be  the  opinion  of  foreign 
jurista,  to  cKtend  the  general  words  of  the  pc^cy  beyond 
tho  rkks  enumerated  in  it ;  and  the  oasee  tXHaikimtm  v. 
RoHnsen  {e\  Mot  v.  Parf^if),  LiMeek  v.  Itmer^{g), 

(a)  Ch.  12.  s.  14.  {b)  Ch  12.  p.  3  >9. 

(c)  CSi.  19.  p.  acOt  (<#)  Jikfti  on  Shipping,  969.  JhtMrrT.JPViAm 

{e)  3  -B.  4r  P.  388.  (/)  1  JBsp,  N,  P.  a  444, 

{g)  5E^.N.P.C.5Q, 

Hunter 
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CvLLsir 

BOTUB. 


1816.       Hunter  y.  PoUs  (a),  and  1  MarA.  en  huurwnce^  S18.  2d 
edition,  were  cited. 

In  the  course  of  the  argument,  the  Court  intimated 
the  inclination  of  their  opinion  to  be,  that  diis  was  not 
properly  a  loss  by  <*  perils  of  the  sea ;''  and  they  took 
time  to  consider  their  judgment 

Cwr*  aio.  vulL 

Lord  Ellenborough  C.  J.  now  deliyered  the  judg- 
ment of  the  Court. 

As  the  Court  is  of  opinion,  that  the  plaintiff  is 
entitled  to  recover  upon  the  second  count  of  this  de- 
claration, framed  upon  the  special  circumstances  of 
this  case^  which  clearly  seem  to  fiJl  within  the  general 
and  comprehensive  words  in  the  policy  subjoined  to  the 
particular  causes  of  loss  therein  specified,  viz.  **  all 
other  perils,  losses,  and  misfortunes,  which  had  or  should 
come  to  the  hurt,  detriment,  and  damage  of  the  stid 
goods  and  merchandizes,  and  ship^  &c  or  any  part 
thereof,"  it  becomes  less  material  to  consider  whether 
the  plaintiff  would  be  entitied  to  recover  as  for  a  loss 
^  by  perils  of  the  sea,"  in  the  proper  and  strict  sense 
of  the  words,  i.  e.  **  ex  marinae  tempestatis  discrimine^" 
as  described  by  Emerigon:  which  loss  by  perils  of  the 
sea  is  the  specific  loss  stated  in  the  first  count  If  it  be 
a  loss  by  perils  6f  the  sea,  merely  because  it  is  a  loss 
happening  upon  the  sea,  as  has  been  contended,  all  the 
other  causes  of  loss  specified  in  the  policy  are,  upon 
that  ground,  equally  entitied  so  to  be  considered ;  and  it 
would  be  unnecessary  as  to  them  ever  to  assign  any  other 
cause  of  loss,  than  a  loss  by  perils  of  the  sea.  But  as 
that  has  not  been  the  understanding  and  practice  on 

(a)  iOm^.MP.C.  909. 

Ae 


againit 

BUTLBB* 
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the  subject  hitherto,  and  inasmuch  as  the  very  insertion        1816. 
of  the  general  or  sweeping  words,  as  they  are  called,       c^^k 
in  the  policy  after  the  special  words,  imports  that  the 
special  words  were  not  understood  to  include  all  perils 
happening  on  the  sea,  but  that  some  more  general  words 
were  required  to  be  added,  in  order  to  extend  the  re- 
sponsibility of  the  underwriters  unequivocally  to  other 
risks  not  included  within  the  proper  scope  of  any  of 
those  enumerated  perils,  I  shall  think  it  necessary  only 
to  advert  shortly  to  some  of  the  reasons  upon  which 
we  think  that  the  general  words,  thus  inserted,  compre- 
hend a  loss  of  this  nature.     The  extent  and  meaning  of 
the  general  words  have  not  yet  been  the  immediate  subject 
of  any  judicial  construction  in  our  courts  of  law.    As 
they  must,  however,  be  considered  as  introduced  into 
the  policy  in  furtherance  of  the  objects  of  marine  insur- 
ance^ and  may  have  the  effect  of  extending  a  reasonable 
indemnity  to  many  cases  not  distinctly  covered  by  the 
special  words,  they  are  entitled  to  be  considered  as  ma- 
terial and  operative  words,  and  to  have  the  due  effect 
assigned  to  them  in  the  construction  of  this  instrument; 
and  which  will  be  done  by  allowing  them  to  comprehend 
and  cover  other  cases  of  marine  damage  of  the  like  kind 
with  those  which  are  specially  enumerated  and  occasioned 
by  similar  causes.      Emerigon,  mc.l2.  s.  i.p.SSO.  of 
his  Treatise  an  Insurances^  in  discussing  the  general  rule, 
that  assurers  answer  for  all  loss  and  damages  that  hap- 
pen on  the  sea,  says,  that  it  is  to  prevent  doubts  and 
vain  disputes,  that,  in  the  printed  formulas  (of  policies) 
the  following  words  have  been  inserted;  and  then  he 
instances  the  general  words  to  be  found  in  the  formulas 
of  most  of  the  principal    commercial   ports    on  the 
Continent :  ^^^  All  inconveniences^  perils^  and  cos  JbrtuitSf 

(which 
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Cvunr 
Bvnnk 


1816.       (which  may  be  translalAd  as  misibrtunesy  ac<id«rtl|  &€•) 

ttiiifi&  may  happen  /"  and  generally  of  <*  off  jMrib  oiMf 

fortunes  vAkh  may  happen  in  what  manner  Moeverp  and 

wiki  can  be  imagi$iedy"  ia  the  provision  to  be  fimnd  in 

the  formulas  of  Bourdeaus  and  Animerp*    Qeoenlifj  of 

*^  all  perikf  Jbrtunes,  or  accidenis  which  mojf  kappenf  in 

I9hat  manner  $oeverf  foreseen  or  wforeseen^"  is  the  foi»da 

otNanieu    And  that  of  Romen  and  Gencof  **generalfy  qf 

all  ineomgenienceSf  foreseen  or  unforeseen^*    The  formala 

ctHamlmrghi%  of  all  <<  Cogitalis  vel  imagtnaiiSf  miaiis 

vd  inusitaiis^  nMis  excepi%$r    But  although  there  be 

an  expresa  exclusion  of  any  exception  by  the  terma  ef 

the  last^smentioned  policy^  the  reason  of  the  thing  ingrafii 

an  iixi[died  exception,  even  upon  these  words,  general  ss 

they  are,  that  is,  in  the  case  of  damage  occaaMned  by 

the  fiiuU  «of  the  asntred^  as  to  which  the  rale  isy  **  A 

casus  eoenerit  adpd  assecuralij  non  ieneniur  assecuratoresT 

And  Emerig/on  {s.  2.  p.  364.)  says,  <<  This  is  a  general 

rule,  from  which  it  is  not  allowed  to  derogate  by  a  pact 

to  the  contrary ;"    <<  Ntdld  pactione  efficipoiesl  td  dobis 

pNMsJtetwr ;*  afid  he  quotes  Pothier^  where  he  says,  '* I 

cannot  effectualh/  {valahlement)  contract  with  any  one 

that  he  shall  charge  himself  with  the  fiudts  which  I 

shall  commit*''     But  this  is  a  case  in  which  the  assured 

is,  by  the  terms  of  the  declaration  and  finding  ther»« 

upon,  expressly  exempted  from  the  imputation  of  Mame 

in  respect  to  the  loss  in  question.     It  is  no  objection  to 

the  plaintiff's  right  to  recover  against  the  underwriters 

in  this  case,  that  he  may  have  also  a  right  to  recover 

against  the  persons  by  whose  immediate  act  the  damaga 

was  occasioned.     That  has  been  decided  in  the  case  of 

a  damage  at  sea  by  collision.     The  only  inconvenience 

which,  can  be  suggested  as  likely  to  arise  from  a  limited 

construction 
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eonrtrnctioQ  of  the  words  perib  rftlu  seaSf  occurring  in 
polides  of  assurance,  and  from  the  effect  attributed  to 
the  general  words,  is,  that  in  doubtful  cases  the  plain- 
tiff will  Seel  it  necessary  to  introduce  a  special  count, 
stating  the  particular  circumstances  by  which  the  loss 
was  occasioned,  instead  of  relying  upon  a  count  framed 
upon  the  special  head  of  loss  in  the  policy,  viz*  by 
pirib  qf  the  seasj  or  the  Uke.  But  this  inconveni^ice 
will  be  well  compensated  to  the  assured,  by  the  ad- 
vantage of  certainty,  by  which  the  risk  of  nonsuit  at 
the  trial,,  and  the  expenses  attendant  thereupon,  will  be 
avoided. 

Judgment  for  the  plaintiff,  (a) 


46Y 
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(a)  8m BviOer  r.  WUdmathSB.  j:  A. 398^ 


Dos  on  the  Demise  of  the  Earl  of  Jersey  and  Saturday, 

^.^   y  •  ri  No061m)€fr  83d. 

Others  agamst  Smith. 

17JECTMENT  for  a  messuage  and  lands  in  Glamor*  Under  «  power 
ganshire.     Upon  a  special  verdict  the  case  was  this:  ringei    - 


Bussjfy  Lord  Mansel,  Baron  Manselj  of  Margam^  in  the  uf^^  i^  \^fyr 
countj  of  Glamargany  deceased,  being  seised  in  fee  oHJ^^^^^ 
divers  manors,  lands,  &c.  in  the  counties  of  Brecon  and  ^T"*  ^^^"^S. 
Glamorgan^  comprising  (among  others)  the  premises  in  «!cu»tomed 

rentSy  duties^ 

&C.  10  u 

'*  Uwri  be  Qonleiiied  in  every  locli  lease  e  power  of  re-entry  for  aeii.-pegnaent  of  the  rent 
thereby  to  be  reserved/*  a  lease  for  99  years,  determinable  on  three  lives,  with  a  proviso 
for  ro-cntry,  **  if  the  rent  should  bo  behind  or  unpaid  in  pert  or  in  aO  by  the  space  of 
fifteen  days  next  after  the  day  of  payment,  and  no  sufficient  distress  could  be  had  on  the 
prembes,'*  was  held  to  be  a  valid  execution  of  the  power ;  and  that  evidenee,  that  the  usual 
form  of  leases  of  the  estate  in  settlement  for  years,  determinable  on  three  lives,  as  well 
prior  to  as  after  the  settlement,  was  with  a-  similar  conditional  proviso  Ibr  re- entry,  was 
admissible  evidence,  the  tenant  for  life  having  under  the  power  a  discretion  as  to  the  terms 
of  the  proviso,  which  the  power  required  generally  to  be  iuAerted  in  such  lease. 

question, 
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1816.       question^  by  his  will  of  11th  December^  1749,  deraed 

"TZ.      ^^  sBme  to  his  daughteri  Louisa  Barbara^  foi^Iif^  with 

Etfl  of  Jkuit  diven  remainders  over;  with  power  to  his  said  daughter, 

Smdh.  in  consideration  of  marriage^  to  revoke  all  the  uses  and 
devises  concerning  the  premises,  and  to  appoint  the 
same  and  the  fee-simple  thereof  to  other  uses,  as  she 
afterwards  did  by  the  deed  of  settlement  after  mentioned. 
Lord  Mansel  died  on  the  29th  Nooember,  1750,  leainog 
his  said  daughter  his  only  child  and  heir  at  law ;  who 
*  afterwards,  on  the  2d  of  Jul^,  1 757,  by  deed  of  that  date, 
in  consideration  of  an  intended  marriage  between  herself 
and  Gtarge  Fenables  Vernon  the  younger,  afterwards 
Lord  Vernon^  revoked  the  uses  contained  in  the  said  will, 
and  appointed  the  lands,  &c  devised  to  trustees  in  fee, 
to  the  same  uses  until  the  marriage;  and  afterwards  to 
the  use  of  the  said  G.  V.  Vernon  for  life,  without  im- 
peachment of  waste;  remainder  to  herself  for  life,  with- 
out impeachment  of  waste;  remainder  to  the  said 
trustees  in.  trust,  to  support  contingent  remainden 
during  their  lives ;  remainder  to  divers  other  uses  for 
the  benefit  of  their  issue^  and  of  the  issue  of  the  said 
Louisa  Barbara ;  and  in  default  thereof,  to  such  uses  as 
she  should  by  will  appoint,  &c.  And  it  was  provided 
by  the  deed  as  follows,  <*  Provided  always,  that  it  shall 
be  lawful  for  the  said  G.  V.  Vernon^  and  L.  B.  Mansdf 
his  intended  wife,  from  time  to  time  during  their  re- 
spective lives,  when  and  as  they  shall  respectively  be  in 
possession  of,  or  entitled  to,  the  perception  of  the  rents 
and  profits,  by  indenture  under  their  respective  hands 
and  seals  attested  by  two  or  more  credible  witnesses,  to 
demise,  lease,  or  grant  such  parts  of  the  said  manors, 
lands,  8u:.  as  now  are  leased  for  life  or  lives,  or  for  years 
determinable  on  life  or  lives,  to  any  person  in  possession 

or 
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or  reversion  for  one,  two,  or  three  lives;  or  for  any  1816. 
nnmber  of  years  determinable  on  one^  two,  or  three  lives,  — - 
SO  as  there  be  not  on  any  part  of  the  same  premises  a  £ari  of  Jxjiifcr 
greater  estate  at  any  one  time  thai)  what  will  be  deter*  jS^h. 
ininable  on  three  lives,  and  so  as  on  every  such  lease 
for  life  or  lives,  or  for  years  determinable  on  a  life  or 
lives,  there  be  reserved  daring  the  continuance  there- 
of the  ancient  and  accustomed  yearly  rents,  dudes, 
and  services,  or  more,  or  as  great  or  beneficial  rents, 
duties,  and  services,  or  more,  as  now  are^  or  at  the  time 
of  demising  the  premises  were  reserved  for  or  in  respect 
of  the  same  premises  respectively,^  or  a  just  proportion 
of  such  ancient  or  then  present  reserved  rents,  duties, 
and  services,  or  more,  according  to  the  ralue  of  the 
premises  so  to  be  leased,  (except  beriots  which  shall  or 
may  be  varied  or  compounded  for  according  to  the  will 
of  the  said  G.  V.  Vernon  and  L.  B.  Mansd) :  all  such 
rents,  duties,  and  services  to  be  incident  to,  and  go 
along  with  the  reversion  and  remainder  of  the  premises 
expectant  on  the  determination  of  the  leasesi  imd  to 
as  there  be  contained  in  every  such  lease  a  power  qf  re^ 
eniryfor  non-paymint  tf  the  rent  thereby  to  be  reserved  g 
and  so  as  the  respective  lessees  be  not  by  any  express 
clause  freed  from  impeachment  of  waste;  and  so  as  the 
said  respective  lessees  do  seal  and  deliver  a  counter- 
part ;  and  also  by  indenture  or  indentures  under  their 
respective  hands  and  seals,  attested  as  aforesaid,  to  de- 
mise^ lease,  or  grant  any  of  the  said  manors,  &c.  and 
parts  and  shares  of  manors,  &c  for  any  term  of  years 
absolute  not  exceeding  21  years,  to  take  effect  in  pos* 
session  and  not  in  reversion,  or  by  way  of  future  interest, 
so  as  upon  every  such  lease  there  be  reserved  during 
the  continuance  thereof  so  much  or  as  great  and  bene* 

VOL.V.  li  ficial  ^ 
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1816*      ficial  jMtly  and  olfaer  rent  and  reuu,  und  oihar  i 

prqpcurtiosuibly  as  now  are  paicd  or  tjie  best  and  moat 
£tft  of  JtBt«r  improYed  yearly  rent,  without  taking  any  fine,  or  anjr 

Saixm.       thing  in  libe  nature  or  in  lieu  thercoF,  to  be  inddent  to 
and  go  along  with  the  reversion  and  remainder  ex- 
pecaitfit  on  the   determination   of  the  said  respective 
leases;  and  so  as  the  respective  lessees  be  not  by  «ny 
.  express  clause  freed  from  impeachment  of  waste;  and 
so  as  the  said  respective  lessees  do  seal  and  deliver 
a  counterpart ;  and  so  as  in  every  such  leaae  there  be 
contained  a  clause  of  re-entry,  in  case'  the  rent  shoald 
be  unpaid  by  th^  space  of  28  days  after  the  times  ap» 
pointed  for  payment  thereof;  and  also  by  indenture 
under  their  respective  hands  and  seals,  attested  as  afore- 
said to  demise^  leasee  and  grant  all  or  any  part  of  the 
lands,  hereditaments,  and  premises,  whereupon  any  mine 
BOW  is  opei^  or  whereon  any  person  shall  be  willing  U> 
opefi  any  mine  or  sough,  or  other  tlung  which  may  be 
pecessary  for  the  digging  and  getting  of  lead  or  copper 
or^  or  any  metal  or   mineral  whatsoever,  unto  any 
p^ripn  for  any  term  of  years  not  exceeding  3J,  to  ta^e 
eSbct  in  possession  anc^  not  in  reversion,  or  by  way  of 
future  interest;  and  so  as  upon  every  such  lease  there  be 
i:fserved,  during  the  continuance  thereof  such  part  of  the 
leaA  or  copper  ore,  coal,  and  other   produce,  to  be 
gotten  from  the  said  mines,  or  such  yearly  rent  as  can 
be  reasonably  bad  without  takipg  any  fine,  or  any  thiog 
in  th^  nature  or  in  lieu  thereof,  to  be  incident  to  and  go 
along  witli  the  reversion  and  remainder  expectant  on 
the  d^nnination  of  the  said  respective  leases ;  a^d  so 
as  th^  respective  lessees  be  not  by  any  express  chinse 
free  from  impeachment  of  waste,  other  than    in   the 
necessary  and  reasonable  minii^  or  workiof  thereof; 
Mui  so  as  the  said  respective  lessees  do  seal  aa^  deliver 

a< 
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n  counterpart  I  and  so  ^  there  be  al#o  ioMrlid  supli        t$M» 
proper  and  usual  corenants  for  the  cffN^tutlljF  mhihig         , 
and  working  the  baid  inincs,  ftc*  aa  are  uraattjr  i^  BBfl^lPjSim 
serted  in  leases  of  the  like  nature." 

The  marriage  took  eBcci  on  the  2Qtb  of  «^,  1 757,  aofl 
afterwards,  on  the  5th  otSepUmber,  18QS,  tb#  said  IjoA 
Vemani  by  indenture  of  that  date^  in  consideration  of  tha 
surrender  of  a  fornu^r  lease,  add  of  1052.  paid  to  binft 
^  of  the  yearly  rents  thereby  reserved,  de(i(is4d  lo  CL 
f  pd  H.  Smith  the  premises  in  question,  habendum  te(thei% 
their  executory  and  administrators^  from  the  day  of  the 
date  thereof^  for  99  years,  if  they  and  M»a  Smiik,  aoH  o£ 
the  said  C«  AiiM,  or  either  of  them,  $hould  so  loi^itvt,  $M 
the  yearly  rent  of  2A,  payable  aC  Mkhaelmoi  and  LaA^^ 
dag^  ^d  one  eouple  of  fiit  capons,  or  Is.  (bL  in  Uao 
thereof  at  the  option  of  Lord  T,  or  the  person  ealitled 
to  the  inheritance,  also  an  heriot  of  the  best  haasi^  o^ 
40s.  in  lieu  thereof  at  the  like  option,  upo&  the  darcart 
of  eyery  tenant  dying  in  pos$eisi<Mi9  and  a  Uhe  baridi 
upon  every  assignment  or  aUonation.  And  tlMf  said  Cm 
aqcl  H'  Smithy  for  ihemselvesi  their  heirs^  fcc«  eora^ 
nanted.  to  ai^d  witl^  Lord  f%  his  heirs»  and  to  and  niilb 
such  person  to  whom  the  immediate  freehold  sborid 
belong,  to  pay  the  said  rent  and  beriots;  iPrsoiUid  /fa^ 
if  at  an^  time^  during  the,  said  estate  therdp  graakdf  ike 
said  rent.  (^2/^  and  every  or  a$^  qftbetbtHes^sermet^r^ 
seri^ionSf  a^d  payments  therehjf  resereed,  or  any  paH 
thereof t  skould  be  behind^  unpaid^  or  mdotie^  in  parfae 
i%alf^bsithe  space  ^Jfteesk  disifs  next  aoer  or  t^  emg 
or  ^her  of  the  d^gfs  or  times  whereat  or  where»gso9i  tik 
^gg^^  oaghtto  hepaidi  done^  orperfarmedfqndn^sijffiiiem 
d^lfcsfi  or  distresses  could  be  had  igsofi  the  said  pftmfsee^ 
«ftir«Att  ^  4W^  and  all  arKeagage  tksre^  afagAl  te 

lid  Jidfy 
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1816.      JvUy  rassedf  levied^  and  paid^  &c«;  or  if  any  default 

should  be^  by  the  said  C  and  H.  Smithy  their  executors, 

Siriof  Jsmr  administratorsi  and  assigns,  in  the  payment  or  perfonn- 

aacnii.  ance  of  all  or  any  of  the  reservations,  covenants,  and 
agreements  hereinbefore  on  their  parts  contained,  then 
and  from  thenceforth^  in  all  or  any  or  either  of  the  said 
eaui  it  should  and  might  be  lawful  to  and  far  the  said 
Lord  Vernon,  his  lieirs  and  assigns^  and  the  person  to 
vahom  the  freehold  or  inheritance  of  the  premises  shosdd 
as  q/bresaid  bdong^  into  and  upott  the  said  premises  to 
re-^nter^  and  the  same  to  have^  as  in  his  and  their  former 
and  proper  estate^  &c.  The  former  lease,  mentioned  to 
be  surrendered  in  the  indenture  of  the  5th  September^ 
1803,  was  a  lease  of  the  same  premises,  for  a  term  of 
years,  determinable  on  three  lives,  which  was  a  subsist- 
ing lease  before  and  at  the  time  when  the  above-men- 
tioned settlement  of  the  2d  «/ti(y,  1757,  was  made,  but 
the  lives  therein  had  dropped  previously  to  the  day  of 
the  demise  in  the  declaration.  The  several  rents,  duties, 
reservations,  and  payments,  reserved  by  the  said  in- 
denture of  the  5th  of  Septemberf  1803,  were  the  ancient 
and  aocustomed  yearly  rents  and  services,  and  were  as 
great  and  beneficial  as  those  at  the  time  of  making  the 
said  settlement  of  the  8d  of  July^  1757»  or  at  any  time 
thereafter ;  and  the  usual  and  liccustomed  form  of  leases, 
of  the  estate  contained  in  the  said  settlement,  for  livesi 
or  years  determinable  on  lives,  as  well  prior  as  subse- 
quent to  that  settlement,  was,  with  a  conditional  pro- 
viso of  re-entry,  similar  to  that  in  the  said  indenture  of 
the  5th  oi  September^  1808.  Q.  Smithy  one  of  the  lives, 
died  on  the  1st  day  of  January^  1813.  H.  and  </•  Smith 
.  are  ftill  living.  The  special  verdict  then  derived  title 
to  the  lesdor  oi  the  plaintiff,  under  the  will  of  the  said 

Zahjjs^ 
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JLottUa  Barbara  Lady  Vernon^  who  died  on  the  1st  Jc^       181 6. 
nuanfy  1781,  and  by  subsequent  conveyances,  to  all  the     u^Tdem. 
lands  and  tenements  devised  by  tlie  said  will  of  the  said  ^^fj^^ 
Lord  Manselj  subject  to  the  life-estate  of  the  said  Lord       *•"«» 
Vernon^  who  afterwards  died. 

And  two  points  were  made  for  the  plaintiff  upon  this 
special  verdict,  ist,  That  the  lease  of  the  5th  September^ 
1803,  was  not  a  valid  lease  under  the  power  given  by 
the  marriage-settlement  of  Lord  and  Lady  Vernon. 
2dly,  That  evidence  ought  not  to  have  been  received  as 
to  what  had  been  the  form  of  other  leases  of  the  estates 
contained  in  the  said  marriage-settle^)ent,  and  that  the 
finding  as  to  what  had  been  the  usual  and  accustomed 
form  of  other  leases  was  wholly  irrelevant. 

These  points  were  debated  at  Serjeant^  Inn  before 
this  term,  by  Littledale  for  the  plaintiff,  and  Gifford 
for  the  defendant.  The  argument  for  the  plaintiff  was 
in  substance  this;  that  by  the  power,  as  it  regords 
leases  for  lives  or  for  years  determinable  on  lives,  it 
was  required,  that  in  every  such  lease  there  should  be 
contained  a  general  clause,  that  is,  unconditional  as 
to  time  and  circumstances,  for  re-entry  for  non-pay- 
ment of  rent ;  whereas  this  re-entry  was  restrained 
ibr  fifteen  days  after  the  day  of  payment,  and  by  a 
condition  that  a  sufficient  distress  cannot  be  had  on 
the  premises.  As  to  the  former  of  which  restraints, 
Litt.  sects.  325.  828.  were  quoted;  and  it  was  said,  if 
the  re-entry  might  be  postponed  for  fifteen  days  after 
the  day  of  payment,  as  well  might  it  be  for  a  month  or 
for  half  a  year  after,  whereby  the  interest  of  the  rever- 
sioner would  be  greatly  prqudiced;  and  where  it  was 
intended  by  the  power  that  time  should  be  allowed,  it 
is  so  expressed,  as  upon  leases  for  years  absolute,  twenty* 
eight  davs,  after  the  day  of  payment,  are  allowed ;  whence 

P  3  \\ 
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{€!&      ilfollow9y  that  where  no  time  is  expresscci,  it  was  hi- 

TTT^      tended  that  none  sboaid  be  allowed.  Ami  Coze  v.  D^  (^ 

B»lj^JMiRt  Was  cited  as  en  authority  to  shew,  that  a  proi^so  far 

fSSw       iio<«Atrjr»  if  no  sufficient  distress  can  be  had,  is  not  in 

conformity  to  such  a  power  as  the  present!  and  tltc 

stebe  Wi0  reeogniised  in  Dae  y.  Metier,  {b)    In  Hoilejf  r. 

SMi^c)  the  lease  was  uphekl  on  i^  dif&rent  ground. 

Upon  |he  second  point  it  wos  said,  thai  the  authority  cf 

GooAe  V.  £oo/A  (d)^  in  Mliich  cose  evidence  of  former 

kasea  vas  received  to  explain  the  meaning  of  a  cove- 

Bonl  for  renewal^  had  frequently  been  denied,  as  in 

Bcffniam  v.  G^j^s  HospHal  («},  Eaton  f.  Lgpn  {/},  Mun 

t-  «Ajf  (5),  and  ^gpaden  t.  May.  (h) 

Qn  tba  other  liand  it  was  denied  that,  according  to 
thtf  fbir  interpretatipn  of  this  pow6r«  a  re-entry  was 
nqilhad  $i  the  days  on  which  the  rent  wos  payable;  fisr 
tte  ppver  only  says^  that  in  every  lease  such  as  the  pre* 
sen(  *'  these  be  contained  a  power  of  ce-entry  for  nos« 
pHymmt  of  the  rent  thereby  reserved;''  and  bpce  the 
lcas«  dqoi  contain  such  a  power,  not  indeed  of  imme- 
diate reentry,  for  that  is  not  required,  but  of  re-entry 
ll^  fifteen  days  ailer  the  day  of  payment;  as  to  wluch^ 
th^  urgnmept  that  it  might  as  well  have  been  extended 
\q  a  month  or  half  a  year  after  docs  not  hokl,  because 
the  fft^ofioii  will  only  be  good  if  it  b0  reasonable,  and 
irhf^ther  r^soiiable  or  not  must  depend  upon  what  is 
nsoaly  PC  what  was  before  and  has  since  been  done  in 
limUar  leases  of  the  same  premises;  as  Xq  which  the 

(a)  15  JSat»,  118.  {b)  Aote,  toL  ih  ^7^. 

(c)  Lojfi.  Rep,  31S  (c/)  Om^h  St9. 


(«)  9  Ve$.  S95.  (/)  Ibid.  690. 

^)  6  Kfi.  S99.  (A)  $!  Vei.  395.    ?  J?^«  29^ 
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finding  here  is  conclusive.     With  respect  to  Coxe  ▼.        1816. 
Day^  it  forms  no  rule  for  the  decision  of  this  case,  • 

Hot  oMu 

which  turns  upon  a  totally  different  state  of  facts,  and  Bwl  of  Jcrskt 

agcdnU 

upon  tlie  intcmtion  of  the  settlor,  who  created  the  power;  Sitntb 
besides,  Hotlay  v.  ScoU  is  vontrd.  And  it  is  remarkable 
that  in  Jmcs  v.  Vcmey  (a),  where  the  ^ower  required  a 
clause  of  re-entry  as  general  as  the  present,  and  the 
lease  contained  a  clause  of  re-entry  for  non*payment  of 
the  rent  in  forty-two  days  after  the  day  of  payment, 
though  the  validity  of  the  lease  was  disputed  on  various 
grounds,  this  objection  was  never  mentioned,  so  little 
was  it  thought  tenable. 

At  the  conclusion  of  the  argument  IjoxA  EUenhortii^ 
C.  J.  said,  that  this  was  a  case  v^ry  fit  to  be  considered; 
whether  it  were  viewed  with  regard  to  the  magnitude  of 
the  propeKy  in  dispute,  or  as  afibcting  the  geneml  con- 
struction of  powers  of  this  sort ;  that  only  two  Judges 
If  ere  in  a  situation  to  pronounce  any  Judgment,  the  other 
two  having,  when  at  the  bar,  been  engaged  in  the  case. 
Perhaps,  his  Lordship  added,  it  might  come  to  a  very 
nice  and  critical  consideration  as  to  the  import  of  the 
term,  a  pawer^  whether  a  meant  any  or  somel 

Cwr.  ado.  xfuit 

Lord  Ellekboroitgh  C.  J.  now  delivered  the  jttdg^ 
ment  of  the  Court. 

This  was  an  gectment,  brought  to  recover  certain 
lands,  leased  under  the  authority  of  a  power  contained 
in  the  marriage-settlement  of  Mr.,  afterwards  Lord 
Vem&rh  and  Louisa  Barbara  Mansd^  his  wife.    The 

(a)  imuti^o. 

I  i  ♦  power 
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1 8 1 6«       power  is  as  follows :  (here  his  Lordship  read  the  power.) 

j/"~j^     There  are  other   proTisiom  which  relate  to  leases  for 

ZaA  of  JiMiT  years  only,  so  as  there  be  reserved  the  like  beDeficial 

SxiTic,  rent  as  now  is,  or  the  best  and  most  improved  yearly 
rent,  &c.  (and  tlien  as  to  leases  for  years)  that  there 
shall  be  contained  a  clause  of  re  entry  in  case  the  rent 
be  behind  or  unpaid  by.  the  space  of  28  days  after  re* 
served.  The  first  part  of  the  power,  therefore^  relates 
to  leases  for  lives,  or  for  years  determinable  upon  lives, 
upon  which  it  would  be  suiBcient  to  reserve  the  ancient 
rents;  and  the  second  part  of  the  power  to  leases  for 
years,  upon  which  the  best  and  most  improved  yearly 
rents  that  could  be  reasonably  had  or  obtained,  were  to 
be  reserved;  and  upon  the  former  (leases  for  lives  or  far 
years  determinable  on  lives)  there  was  to  be  **  a  proviso 
of  re-entry  for  non-payment  of  the  rent  thereby  to  be 
reserved;''  upon  the  latter  (the  leases  for  years)  there 
was  to  be  a  clause  of  re-entry,  in  case  the  rent  were  be- 
hind or  unpaid  by  the  space  of  28  days  after  the  times 
appointed  for  the  payment  thereof;  in  the  one  case  it 
being  left  undefined  what  was  to  be  the  tenor  of  the 
clause  of  rc-entr}',  in  the  other  it  being  provided  that 
such  dausc  should  fix  the  right  of  re-entry  to  the  period 
of  28  days  after  the  rent  should  have  become  due.  The 
same  Lord  Vernon^  who  is  mentioned  in  the  said  mar- 
riage-settlement and  leasing  power  therein  contained, 
(and  who  was  tenant  for  life,  with  a  power  of  leasing 
under  that  settlement,)  afterwards,  on  the  5th  of  &/}- 
iember,  1803,  executed  a  lease  to  one  Charles  Smith  and 
HeHty  SmUhj  for  years  determinable  on  lives ;  such  lease 
is  now  sought  to  be  set  aside  by  this  ejectment,  brought 
by  the  lessors  of  the  plainlifi^  who  have  since,  by  devise, 
ppd  by  I^Ase  and  release,  become  entitled  to  the  pre- 
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mifles  in  question,  in  fee,  subject  to  the  lease  created        1816* 
under  thb  power;  which  is  now  sought  to  be  set  aside,      D^Tdem. 
on  the  ffround  of  its  not  beinc  conformable  to  the  terms  E«rl  of  Jii«i» 

^  ^  agavui 

of  the  power  on  the  subject  of  re-entry,  which  such  a  Sturm. 
lease  (<•  e*  a  lease  for  years  determinable  on  lites)  is  re- 
quired by  the  power  to  contain.  The  power  directs  that 
there  be  contained  in  every  such  lease  **  a  power  of  re- 
entry for  non-payment  of  the  rent ;"  it  does  not  say  what 
power,  but  **  a  power  only ;"  and  it  does  so.  The 
lease  executed  under  this  power  contains  the  following 
provision :  <<  Provided  always,  that  if  it  shall  happen,  at 
any  time  during  the  said  estate  hereby  granted,  that  the 
said  yearly  rent  or  sum  of  2/.,  and  every  or  any  of  the 
duties,  services,  reservations,  and  payments  hereby  re- 
servei^  or  any  part  thereof,  shall  be  behind,  unpaid,  or 
undone,  in  part  or  in  all,  by  the  space  of  fifteen  days 
next  over  or  after  any  or  either  of  the  days  or  times 
whereat  pr  whereupon  the  same  ought  to  be  paid,  done^ 
or  performed  as  aforesaid,  and  no  suiBcient  distress  or 
distresses  can  or  may  be  had  and  taken  upon  the  said  pre- 
mises, then  and  thenceforth  it  shall  and  may  be  lawful  to 
and  for  the  md,  George  Lord  Vernon,  his  heirs  and  as- 
signs, and  the  person  and  persons  to  whom  the  freehold 
or  inheritance  of  the  premises  shall  belong,  upon  the  said 
premises  hereby  demised,  and  into  eveiy  part  and  parcel 
thereof,  wholly  to  re-enter,  and  the  same  to  have,  hold,** 
&c.  The  lease  likewise  contains  provisions  for  re-entry 
upon  other  defaults  and  breaches  of  covenant ;  but  as 
the  power  in  question  only  relates  to  re-entry  for  non- 
pat/ment  of  rent,  the  statement  of  the  others  is  imma- 
teriaL  It  is  contended,  that  the  leasing  power  requires 
that  a  provision  for  re-entry  for  non-payment  o(  rent, 
l^erfectl^'  general  and  unqi|a|ified  iq  i^s  terms,  should  be 

express^ 
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iS\B.       ttpresicd  in  the  leases  wliich  are  to  be  made  under  it, 
.  inasmuch  as  the  power  ilself  contains  no  qualification, 

KHv^^it  and  is  only  required  to  be  ^  a  power  of  reentry  Tor 
Ihutir.  non-payment  of  rent/*  Under  a  power  of  re«-entry, 
thus  general  and  unqualified,  the  effect  would  be,  tltat 
the  tenant  for  years  determinable  on  li?es  might  be  in* 
stantly  ejected,  the  moment  his  21.  annual  rent  was  in 
arrear,  although  upon  the  rack-^rcnt  being  in  arrear  oh 
leases  for  years  absolute,  and  where  the  rent  miglit  be 
of  tione  valuable  amount^  thfe  power  does  not  allow  a 
fa-entryt  until  after  QB  days'  arrear.  Thus  malting  th^ 
rigoar  of  the  rule  extreme,  when  ihctt  is  the  Icitst 
rtafton  for  enforcing  it.  When  the  construction  of  li 
power  leads  to  sttch  unreasonable  and  incotiYcnlent  con* 
iequenees,  it  naturally  produces  a  dis^ftlon  to  examine, 
with  iome  exactness,  the  terms  in  irhich  tlie  power  is 
eontainedi  and  to  see  whether  the  letter  of  the  provision 
does  absohitely  require  such  a  construction.  The  leasing 
power  says  that  the  lease  must  contain  6  p^wer  of  re- 
entry Jbr  non-payment  of  rent,  not  on  non-payment  of 
renti  nor  to  be  exercised  immediately  upon  the  occurring 
of  that  defhult.  It  is  silent  as  to  the  time  when  It  should 
be  carried  into  efi*ect ;  and  being  so  silent,  why  should 
It  notf  in  virtue  of  snch  silence,  be  intended  that  the 
ertator  of  the  power  thought  it  enough  to  require  that 
ihere  should  be  some  reasonable  power  of  reentry  fbr 
non-payment  of  rent  upon  every  lease,  leaving  it  to  the 
discretion  of  the  person  by  whom  it  should  be  granted 
t0  prei^ibe  when  and  under  what  circumstances  that 
p6#er  ci  re-entry  should  in  each  particular  case  be  en- 
lbroc4'  By  requiring  that  the  leases  shall  always 
oMlain*  a  power  of  re-entry,  he  calls  the  attention 
of  ike  siicG«isiva  lessors  from  time  to  tune  to  thcsulgect, 


I 

fBixr 
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whonevefc'  llic  occasion  of  leasing  sliouUl  recur;  hri4  IfelG* 
wbcjn  the  attention  of  tlie  lessor  is  calletl  lo  it,  il  is  *  r^ — 
haMI)'  likely  that  he  should  in  any  case,  in  the  exercise  Sari  of  JfKK 
df  a  proper  cliseretion,  introduce  into  his  lease  so  harsK  1^'ifTii. 
iWd  rij^oroiH  a  provision,  as  the  letter  of  this  |)r6vi^iori 
uroUid,  ufjon  t1i«  construction  now  contended  for,  intra- 
d^iee  Universally  and  in  all  eases  whatsoever.  In  \hh 
eatdrdse  of  a  t)roper  discretion^  he  would  probably  adopt 
the  usual  clause  of  re-entry,  which  he  should  fihd  ih^ 
strted  in  the  former  leases  of  the  same  property,  6f 
would  in  some  other  mode  qualify  it  by  reference  to 
the  timil  during  which  the  rent  had  been  iti  arrear,  o^ 
to  ih%  want  of  adequate  means  of  enforcing  the  payment 
of  It  by  diitress,  op  by  both ;  but  in  no  case  uridef  i^i 
guidance  of  a  soiind  di^rction  #ould  he  give  t  power 
of  re-entry,  which  would  be  exercised  summdrify,  im- 
mediately, and  universally,  without  aii  bonPs  rcsjpltc  to 
b^  allowed  in  fkvour  of  the  tenant  Besides^  what 
digiMe  tenant  #ould  accept  a  lease  containing  a  prd- 
Ttsion  to  incdtivenient  and  degrading,  and  under  which' 
be  might  be  tbilis  instantly  dispossessed  for  (he  defiiult  of 
a  shiglo  moment.  By  construing  the  words,  *<  A  pow^r 
of  re*entry,"  as  meaning  any  tt  somej  the  provision,  it 
witt  be  said,  contaiiis  too  little  of  restraint  upon  thd 
period  who  is  to  exercise  the  power ;  but  by  the  other 
eonstruction,  bjr  which  it  is  made  to  mean  a  general 
and  absolute  power  of  re-entry,  unqualified  liiy  any  con- 
sideration of  trme  or  other  circumstances,  it  is  made  (6 
iH^port  too  much.  Of  the  two  constf  uctions  of  which 
tke  indefinite  words  in  question  are  susceptible,  it  U 
certainly  the  safest  course  to  understand  them  as' 
poking  that  sense  which  best  accommodates  itsetf  with 
tte  ctmrenidicc  of  the  parties  who  fire  to  be  gioverned 
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1816.  by  then]}  in  a  cose  where  the  framer  of  the  restraint  had 
"~2"  it  in  his  power  to  have  prescribed  th^j  rule  in  such  terms 
Eariof  jKBisr  as  he  pleased,  and  which  would  have  obviated  all  doubt, 
Sumu  and  which  he  might  reasonably  have  been  expected  to 
have  done,  had  he  thought  the  powers  of  re-entry 
in  the  subsisting  leases  open  to  objection.  In  such  a 
case,  we  do  not  conceive  ourselves  as  contravening  any 
legitimate  rule  of  construction,  when  we  hold  that  the 
restraint  of  leasing  should  not  in  this  case  be  carried,  b 
construction,  to  an  extent  which  is  to  leave  no  discretion 
in  the  person  executing  the  power.  And  suppoang 
we  are  right  in  so  holdings  we  further  think  that  the 
discretion  which,  upon  such  construction,  is  necessarily 
left  to  the  person  who  is  the  object  of  the  power,  has 
been  well  exercised  in  the  present  instance.  As  to 
the  other  objection,  which  has  been  taken  to  the  ad* 
mission  in  evidence  of  other  leases  of  the  same  premises, 
in  order  to  prove*  as  stated  in  the  special  vertlict, 
that  the  usual  and  accustomed  form  of  leases  of  the 
estate  contained  in  the  marriage-settlement  or  deed  of 
Sd  Jtdyi  1767)  for  lives,  or  years  determinable  on  lives, 
as  well  prior  as  subsequent  to  that' settlement,  was 
with  a  conditional  proviso  of  re-entry  similar  to  that 
in  the  indenture  in  question  of  5th  September^  1805; 
this  objection  does  not,  upon  the  view  we  have  already 
taken  of  the  case,  arise  in  the  present  instance.  For, 
if  we  are  right  in  holding  that  the  person  who  had  to 
exercise  the  leasing  power  had  any  discretion  as  to  the 
terms  of  that  proviso  of  re-entry  which  he  is  generally 
required  to  insert  in  his  leases,  for  years  determinable 
on  lives,  he  might  certainly,  with  great  propriety,  refer 
to  those  former  leases  as  a  guide  to  the  discretion  which 
)ie  should  exercise  on  the  subject ;  aiid  the  Court,  in 

judjfin^ 
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judging  of  the  manner  in  which  such  discretion  had        18)6*. 
been  exercised,  might  as  fitly  look  to  the  former  leases  ^^ 

on  the  subject.  Upon  this  ground  it  is  unnecessary  to  Ea'*  of  Jekset 
discuss  the  cases  of  Cooke  v.  Booth  and  Iggtdden  v.  M(n/,  Smith. 
which  do  not  apply  to  a  case  of  a  lessor  who  has  a  dis- 
cretion to  exercise  as  to  the  terms  of  his  leases.  There 
are  other  grounds  also  upon  which  the  admissibility  of 
this  evidence  might  be  maintained,  which  were,  in  part, 
discussed  on  the  argument,  but  which  are  not  neces- 
sary to  be  adverted  to  again  upon  this  occasion.  The 
result  of  our  opinion  upon  the  whole  is,  that  the  lease 
in  question  is  not  at  variance  with  the  power ;  that  the 
former  leases  were  properly  admissible  in  evidence,  and 
that  the  defendant  is  entitled  to  the  judgment  of  ibis 
Court. 

Judgment  for  defendant,  (a) 

(a)  This  Judgment  wm  tfterwardt  rerened  in  the  Court  of  Eschcqucr 
ammber»  (tee  1  Brod.  ^  Bimg  97.);  but  die  judgment  of  Uic  Exchequer 
Chamber  wms  af^erwardt  re?eried  in  the  House  of  Lords,  and  the  Judg- 
Bcnt  of  thb  Court  aflkmed.    See  8  JhwL  j*  Bmg,  479. 
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saiurdi^.  Doe  on  the  several  Demises  of  Scott  and 

Otiiers  against  Roach  and  Others. 

?*h***  nd^"  TN  ejectment  for  certain  messuages  and  lands  in  the 
•Mignt  for  ever,  parish  of  Carhbrooke^  in  the  hie  of  WlghU  upon 
shall  happen  to  eight  several    demises,   there  was  a   verdict  lor  the 

iam  without  any  ^  ,  «•        i  r 

iMieoThk  plaintiff,  at  the  £^11/  assizes,  1815,  for  the  county  of 
iMgotten  m  Um  HantSp  subject  to  the  opinion  of  the  Court  on  the  foU 

Dody  Ov  bis         1 

pf«^twire.or  lowmgcasc: 

qJ^IJSt^  J^^^  ^f^ssell  being  seised  in  fee  of  tlie  premiM  in 
rr5bSl?**>Ji  question,  by  her  will,  dated  25th  ^j  1775,  after  an 
h-^h^'^  introductory  clause,  stating  that  this  was  her  wiH 
thsdoAthorj:  touching  the  settling  and  disposing  of  such  worldly 
wifs  or  wives  good^  chattels,  and  estates,  as  it  had  pleased  God  to 
go  Mid  rtnuiin  bicss  lier  with,  and  directing,  first,  that  all  her  just  debts 
drvn  of  M.i).,  *nd  6tneral  expenses  should  be  paid  by  her  exeevtdr, 
loirZtohour'  witbiri  a  conveiiicnt  lime  after  her  decease,  ancf  be- 
MtMunum      queathing  to  her  son  Join  Pope^  her  heir  at  law,  one 


Held,  that /^.  guinea,  to  buy  him  a  ring,  and  devising  to  her  grand- 
withciutivueiii  son,  Henru  7 rattle  and  his  heirs,  oil  her  right  or  share 

the  lifetime  of     ,  ^        ,  •      .   . 

tntttrit,  leeT-  in  one-fourth  part  of  a  mill  at  Carisbrooke^  and  giving 

who  Kurrived  Sundry  legacies,  which  she  directed  should  be  paid  by 

rtfiuundcr  to  her  executor,  at  the  and  of  twelve  calendar  months  after 

^ ^l ^^  her  decease,  devised  as  follows :    **  Also  all  my  lands, 

bmarantin.  tenements,  messuages,   ond  hereditaments,  whatsoever 

ifjr  J?"h!ld**'  ^^^  wheresoever  they  shall  be,  whereof  I  or  any  other 


triz,  might  take  effect  as  an  executory  devise,  so  as  to  preserve  the  limitation  to  the  childm 
oi  M.  Df  snd  that  the  children  of  M  />.,  living  at  the  death  of  testatrix,  to|crther  with  aa 
•IVertiom  diild,  took  an  eiUate  for  life  in  equal  Kitares  at  the  death  of  the  widow  of  J.  Iff 
and  that  the  tJian^s  of  nuch  of  the  children  an  diinl  afti*r  testatrix,  and  before  tho  widow  of 
/.  N^  did  not  pats  to  the  survivors,  but  went  to  the  heir  at  kiw  of  tcntatriz. 

person 
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perspn  or  persons  in  trust  for  me  is  or  arc,  or  sWl       191& 


IM 


or  may  be  seised  or  possessed  of,  or  interested   ini 
or  entitled  unto,  in  possession,  reversion,  remainder,        t^Mf 
or  expectancy,  or  whereof  I  have  any  pover  to  dispose       Il«*oib 
(except  what  I  have  in  this  my  will  before  given),  J 
give  and  devise  utUo  my  grandson,  John  Newnham,  iii 
heirs  and  assigns  /or  coer^  and  all  the  rest,  residue,  and 
remainder  of  my  goods,  chattels,  money,  and  securities 
for  money,  of  what  nature  or  kind  soever  they  be,  and 
wheresoever  they  shall  be,  and  all  my  stock  and  personal 
estate  whatsoever,  and  not  hereinbefore  disposed  o(  \ 
give  and  bequeath  unto  my  said  grandson,  Jolm  Newih. 
iamf  sabjcct,  nevertheless,  to  the  payment  of  the  several 
legacies  and  weekly  sum  above  mentioned ;  p'omded  al* 
wojfSf  nevertheless^  and  it  is  my^  will,  intent,  and  true  mean* 
imgf  that  \ffmf  said  grandson,  John  Newnham,  shall  hapfpi 
to  die  without  any  issue  of  his  body,  las^ully  begotten  009 
tfie  body  qf  his  present  wife  that  now  is,  or  on  the  body  ot 
bodies  qf  any  subsequent  Wifif  or  wives,  that  those  m^$^ 
mages,  ^  with  the  apptwienances  that  I  have  q/ore  given 
unto  the  said  Jolm  Newnham  and  his  heirs,  after  ikn 
death  of  the  said  John  Newnham  and  his  wife  or  wijoen 
as  aforesaid,  shall  go  ahd  remain  to  all  the  chihh'en  of  my 
grandaughter,  Mary  Dennett,  share  and  share  alikr,  and  ta 
hold  as  tenants  in  common,  and  not  as  joints  tempitsJ*  4^4 
she  oppointed  the  said  John  Nexsnham  sole  executor  of 
her  said  \A\\.    John  Newnham  dipd  without  issue,*  in  tl^ 
lifetime  of  the  testatrix,  leaving  a  widow.    The  testatrix 
died  on  the  27tb  Novefnber,  1781,  without  revoking  or 
altering  her  will,  at  whose  death  John  Pope,  her  onlj; 
son  and  heir  at  law,  entered  into  possession  of  the  Uind^ 
in  question,  and  held  them  during  lus  li&,  and  those 
dftioung^iOidfir  him  have  since  continued  in  pgsses«io^ 

and 
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1816*       and   the  deiendanto  who  claim  under  him,   and  are 
j.^  ^^      also  the  heirs  at  law  of  the  testatrix,  are  now  in  pos- 


session. At  the  death  of  the  testatrix  there  were  living 
KoAicm.  ten  children  of  Mary  DenneU^  three  of  whom  afterwards 
died.  Mary  Dennett  had  another  child  bom  after  the 
death  of  the  testatrix.  This  child,  with  the  other  seven, 
one  of  whom  was  the  heir  at  law  of  the  three  who  died, 
were  severally  the  lessors  of  the  plaintiff.  Tlie  widow 
of  John  Neamkam  died  the  S8th  Aprils  1814.  The 
question  for  the  opinion  of  the  Coart  was,  whether  the 
plaintiff  was  entitled  to  recover  the  lands  in  question,  or 
any  part  thereof. 

This  case  was  twice  argued,  first,  in  Michaelmas 
term,  1815,  by  Sugden^  for  the  plainti£^  and  Giffbrd^  for 
the  defendants ;  and  again,  at  the  sittings  at  Serjeaidi 
InUf  before  this  term,  by  GasekCf  for  the  plainti^  and 
Richardson^  for  ihe  defendants.  And  the  principal  ques- 
tion was,  as  to  the  nature  of  the  devise  to  the  children 
of  her  grandaughter,  Mary.  Dennett  $  as  to  which  it 
was  argued,  though  not  much  insisted  on,  for  the  plain- 
ti£^  that  the  devise  to  them  was,  ab  origine,  an  executory 
devise,  being  a  limitation  after  a  devise  in  foe  to  John 
Newnham.  But  the  main  argument  was  this,  that  ad- 
mitting that  by  reason  of  the  general  intent,  notwith- 
standing the  particular  devise  in  fee  to  J.  N^  only  an 
estate  tail  would  have  passed  to  J,  N^  if  he  had  sur- 
vived the  testatrix,  witli  a  contingent  remainder  to  the 
children  of  Jtf.  D* ;  yet,  by  his  death,  in  the  lifetime  of 
the  testatrix,  whereby  the  devi^  to  him  became  lapsed, 
the  contingent  remainder  was  turned  into  an  executory 
devise;  and  for  this  reason,  ut  res  magis  valeat  quam 
pereati  because,  as  it  was  no  longer  capable  of  subsists 
ing  as  a  contingent  remainder,  by  reason  of  the  fiulure 

of 


Hob  dcm. 


IK  THB  Finr-SB^MTH  YxAR  ov  GEORGE  III.  468 

oi  the  paiticalar  estate,  by  the  death  of  J.  N^  if  it  igig. 
coaU  not  oiure  in  any  other  mode^  the  intention  of  the 
teBtatrix  must  fiul  altogether.  But  the  law,  which  is 
ever  nundfiil  to  elfectuate^  as  far  as  may  be,  the  in-  Sacm. 
tentiims  of  testators,  and  fi>r  this  purpose  rq^ards  the 
substance  of  the  devia^  and  Qot  the  form  of  carrying  it 
into  efiect,  will,  in  this  instance^  execute  the  intention^ 
by  holding  this  to  be  an  executory  devia^  notwithstand- 
ing that,  under  other  circumstances,  it  would  have 
enured  as  a  contingent  remainder,  (a)  Another  ques- 
tioii  was,  as  to  the  estate  which  the  children  of  M.  Z>« 
took ;  and  it  was  argued,  that  they  took  a  fee,  as  welt 
from  the  intention  manifested  by  the  introductory  clause 
to  dispose  of  the  entirety,  and  the  disherison  of  the 
heir  at  law,  as  from  the  language  of  the  devise^  **  that 
the  mesmt^es  wkick  she  had  be/bre  given  to  J.  N.  a$td 
his  heirs,  Aould  go  and  remain  to  the  children  of  M.  2>. 
Another  question  was,  whether  the  after-bom  child  of 
M.  D.  was  entitled  to  take ;  as  to  which  it  was  argued 
in  the  afBrmative^  upon  the  authority  of  several  cases.  (5) 
The  last  question  was,  whether  the  shares  of  those 
children  of  AT.  D.,  who  died  after  the  testatrix,  and 
before  the  widow  of  J*  N.^  went  to  the  survivors,  and, it 
was  argued  that  they  did,  inasmuch  as  the  devise  was  to 
them  as  a  class,  (c) 

On  the  other  hand  it  was  insisted,  that  no  rule  was 
better  established  or  more  uniformly  followed^  without 
exception,  than  the  rule  laid  down  by  Lord  Hale  re- 

(a)  ffapkUtyr.  Miipibu,  Cbs.  T.  2W.44. 

(5)  JSSfiMfi  T.  Airty,  1  Vet.  111.  Baldwin  V.  Xarver,  C^wp.  90^ 
Waiter  t.  Short,  15  Vet.  18S.     Doe  v.  Sradley,  16  £ati,  309. 

(e)  Vmer  t.  Francu,  2  Bro,  Ck.  C  658.  Craoke  ▼•  Brooking,  d  r«Mi« 
106.    il0eT.5ftc^W,  15JE^,596. 

Vol,  V.  K  k  specting 
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18)6.      veotii^g  esecotory  devise^  viau  tlml  wbeve  s  eoDtingnqr 

r      is  linqted  to  depend  mi  an  estate  of  frediold  whvk  k 

^m  capable  of  supporting  a  remainder,  it  shall  nevtf  be  oob- 
K^f^  stroed  to  be  an  executory  devise,  bat  a  contingent  va> 
maindev  only,  (a)  And  many  aatboritaes  were  quoted  (b) 
to  sbew  that  this  was  an  estate  tail  in  J.  N.^  and  there- 
fofe  capable  of  suppor^ng  the  remainder.  And  as  to 
the  doctrine  that  thi%  which  in  its  inception  was  a  eoiH 
tingsnt  remainder,  might  shift  with  events  and  beoosse 
an  executory  devise^  it  seems  strange  to  say,  that  a  sidi- 
s^qaent  accident  shall  have  the  eflSact  of  changing  the 
meaning  of  words  from  their  original  import,  into  some- 
thing which,  but  for  that  accident,  they  could  never  have 
meant;  and  notwithstanding  the  authority  of  Lord  Tal^ 
6pi  to  this  effect  it  may  well  be  doubted ;  for  Lovd 
Jdas$sfidd  was  of  opinion,  <*  that  if  an  execqtoiy  devise 
was  too  remote  in  its  creation,  the  event  could  ngt  vaiy 
the  oonstroctiou."  (c)  Now,  here  the  devise  over  js  too 
i«motc^  not  being  to  take  effect  until  an  indefinite 
Allure  of  issue  of  J.  N. ;  for  the  contingenqr  ist  if  «£  N. 
die  without  issue,  which  laeans  a  geperal  failure  of  isso^ 
and  there  are  no  words  importing  a  &ilur^  at  the  time  of 
^  NJ^  death,  (d)  And  a<^xurding  to  the  plaintiff's  oon- 
strqctiouj  the  cbildreii  of  ^-  X).  will  b^  in  a  bettor 
situation  by  the  death  of  J.N»  in  the  lifetime  of  the 


(o)  i^irs%v.JR<^J,8rm4.f[d|»ii4f.988.«Qd«.S^     i»M  ▼«  JU^fftm, 

(S)  M/iog  ▼.  Bmiikt  WOn,  1.  Ihe  r.  JSOh  S  Atf,8Sff.  Whddf. 
Baron,  1  S^f  ^^  Tamy  t.  Jgar,  12  Sati,  S6l.  AUkam**  cam, 
8  Bep.XS4.b.  Co.  Lit.2U  a,  Bqmfifdd  ▼.  i>pAaOT>i  iV.  Vwu.  57.  in 
not,  ^ 

(e)  Goodman  r.  Go9dri£kt,  2  Burr.  878. 

^di  PeBtV  growth  Cro,  J.  S»,  QoodHiht  yr.  SoarU,  2  ITiiM.  29^  f^rtk 
y.Ckapman,iP.Wm.e68.    rortfrr.Bradftjf^^T'B.  \^ 

tiTltSfriXi 
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tatlatrix,  than  if  be  had  died  afta%  far  dien  dli  w-  1»16. 
DMunder  would  have  been  destroyed^  As  fee  tba  anct 
pciiiit,  it  was  denied  that  a  fee  passed  to  the  childMa  of 
M^D^i  fiv  there  were  no  words  of  inberitanoey  nor  dote 
the  word  ^  remainder''  supply  the  want  of  those  words; 
Upon  the  la^t  point  it  was  said,  that  the  cases  of  Vnmr 
▼«  FrancUf  and  Crooke  v«  Brookingf  ap|riied  only  to  ^ 
beqoest  of  personalty,  and  in  Doe  ▼«  ShtffieUp  the  daas 
pointed  oat  by  the  testator  consisted  but  of  one  ish 
dividual  at  the  time  he  made  the  devise. 

At  the  conclusion  of  the  arg^nment  Lord  .Tihm 
igroagk  C.  X  observed,  that  the  case  had  been  very  ahfy 
and  elaborately  argued  upon  both  occasions ;  that  tite 
difficulty  was  not  in  discovering  the  intention  of  dw 
testatrix,  but  in  reocHiciling  that  intention  with  the 
tedmical  ruka  of  law;  of  which,  however,  the  Coort 
would  consider, 

Cir*  atfvw  tm&L 

Lord  Ellenborough  C«  J.  on  this  day  delivered  the 
judgment  of  the  Court 

This  was  an  ^ectment  by  eight  of  the  children  of 
Maty  Dennett^  who  claimed  under  the  will  of  Jaae.  Biu^ 
sell*  By  that  will  Jane  Bussell  devised  as  follows:  *^  To 
John  NewnAanh  his  heirs  and  assigns  for  ever,  provided, 
that  if  he  should  happen  to  die  without  any  issue  of  his 
body  begotten  on  the  body  of  his  then  or  any  fiiture 
wife,  then  the  mc|SBuages>  &c.  I  have  afore  given  to  him 
and  his  heirs,  after  the  death  of  the  said  J.  Newnkam  and 
his  wife  or  wives^  as  aforesaid^  shall  go  and  remain  to  all 
the  children  of  my  grand-daughter^  Maryi  Dennett^  share 
and  share  alike^  and  to  hold  as  tenants  in  common,  an4 
not  as  joint-tenants^"  John  Newnham  died  befisre  thir 
K  k  2  testatrix, 
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1816^  tartatriz,  so  that  the  deme  to  him  lapsed.  He  died 
_~^^  widiODt  issue  rf  his  body,  but  he  left  a  widow,  who  snr- 
Bomn  vived  the  testatrix.  The  widow  is  since  dead.  Mary 
Demiett  had  ten  children  living  when  the  testatrix  died, 
three  of  whom  died  before  John  Newnhfotfn  widow,  and 
she  had  another  child  before  Join  NemnhanCt  widow 
died.  The  ejectment  is  brought  on  the  several  demises 
of  these  eight  sorviving  children,  and  the  questions  are^ 
whether  they  are  entitled  to  recover  the  wholes  or  any, 
and  ^i^iat  parts  of  the  estate  devised*  When  this  will  was 
made^  the  devise  to  John  NewnAam  would  have  given  him 
an  estate  tail,  and  the  limitation  to  the  children  of  Mary 
Dennett  would  have  (^)erated  by  way  of  contingent  re- 
mainder, but  by  the  death  of  John  NewnAam  in  the  life 
of  the  testatrix,  his  estate  Isqfised.  Maty  J)ennetf% 
diildren  were  not  entitled  to  take  during  his  widow^s 
life;  the  law  could  not  raise  an  estate  for  Kfe  by  impli- 
cation in  such  widow's  &vour,  and  then,  there  was  no 
estate  of  freehold  to  support  the  limitation  to  Mary  Deth 
netfs  children.  Unless  that  limitation,  therefore^  might, 
by  the  lapse  otjokn  NevmhanC%  devise^  operate  by  way  of 
executory  devise^  it  could  not  take  eflfect,  and  it  was  ac- 
cordingly urged  on  behalf  of  the  lessors  of  the  plainti^ 
that  it  might  operate  by  way  of  executory  devise.  Hop- 
kins and  HqpkinSf  Cases  Temp.  Talbot  44.  is  an  authority 
in  point,  that  the  lapse  of  a  devise  in  the  testator's  life- 
time may  make  a  limitation  operate  by  way  of  executory 
devise^  which,  upon  the  free  of  the  will  itself,  and  but  for 
that  lapse,  would  have  operated  by  way  of  contingeot 
remainder.  The  case  of  Hopkins  and  Hopkins  is  noticed 
by  Lord  C.  J.  Witter  in  Doe  v.  Vnderdawn,  WiUes%31^ 
as  ^  a  case  of  very  great  authority,  and  considered  by 
Lord  TaJbat  thoroughly  and  well;^  Lord  Man^idd 
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mentioiis  it,  apparoitly  with  approbadon,  in  Doe  t.  JFbfi-  1816. 
nereaiSf  Doug.  509^  and  it  has  now  stood  so  long  as  a  rule  ^  ^__ 
of  property,  (see  Feame^  S  Ed.  2S1.  401.  419. 434.)  that  Soon 
(though  the  decision  mi^t  haye  been  unnecessary,  b^ 
cause  there  was  a  sufficient  estate  in  the  trustees  to 
support  the  limitations  as  remainders,)  it  cannot  now  be 
questioned.  Admitting,  howerer,  the  authority  oiHop" 
kins  Y.  HopkinSf  there  are  two  grounds  upon  which  its 
influence  upon  this  case  are  disputed ;  the  one,  that  the 
limitation  to  the  children  of  3Idiy  DenneU  is  too  remote 
as  an  executory  devise,  because  it  is  not  to  take  effi^ct  nntQ 
after  an  indefinite  iailure  of  John  Newnhara^s  issue ;  and, 
secondly,  that  if  it  be  allowed  as  an  executory  devise^  it 
will  put  Mary  Dennetts  children  in  a  better  situation 
than  if  Jckn  Neoanham  had  survived  the  testatrix,  and 
then  died  before  his  widow;  because  in  that  case^  the 
limitation  to  Man/Dennetf%  children  would  have  been  a 
contingent  remainder ;  and  upon  John  Newnh&n/t  death 
without  issue  before  his  widow,  the  only  firediold  to 
support  the  remainder  would  have  been  removed,  and 
the  remainder  would  consequently  have  £uled.  Another 
objection  is,  that  if  the  limitation  operates  by  way  of 
executory  devise,  it  may  let  in  children  of  Mary 
Dennettj  who^  if  it  were  a  contingent  remainder,  would 
have  been  excluded.  As  to  the  first  objection,  that 
this  is  too  remote,  it  seems  a  sufficient  answer  to  say, 
that  upon  the  original  limitations,  when  there  was  an 
estate  tail  to  John  Neamham^  the  limitation  to  Mary 
Dennetfs  children  was  free  flrom  all  exception;  and 
when  it  was  converted  into  an  executory  devis^  by 
John  Newnham*B  death,  there  was  no  issue  of  John  Newn^ 
ham ;  so  that  the  only  event  for  which  Mtny  Denneffs 
children  then  had  to. wait,  was,  not  a  failure  of  JtAn 
K  k  S  Newnham'fk 
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%9\9^  ifgmi^^^  i83D«,  (&r  that  failure  had  taken  plao^)  but 
j^^l  lb«  i^eatb  of  John  Ne>mnham'$  widow  only.  Upon  the 
jgp  ^ex.  que^lipn^,  it  is  material  to  advert  to  some  of  the 
mSf'  9^^  fpr  tb#  iQppsfcFHction  of  wills.  On^  rule,  m  stated 
hy  Witter  a  J.  in  Doe  v.  Underdcnm,  Willes,  SSe.,  and 
tp  b^  foupd  in  mapy  oth^  cases,  is  this :  that  the  intent 
.^  the  testator  ppgbt  ^ways  to  take  place,  where  it  ig 
not  ixntrary  t^  the  rules  of  law.  Aod  another  rule  laid 
d9WM  in  the  same  case  is,  that  the  intent  ought  always 
te  \^  takan  ai  thimp  ^tood  at  the  time  of  making  the 
trill,  an4  is  i^ot  to  b^  poUeoted  from  8ub3equ^t  accidents 
YfJ|j^ch  the  testatQir  9oul4  pot  Sbres^e,  In  Hodgson  ¥• 
Jjgfir^i  doMgl.  34i  1*  jpvUfr  J.  expresses  th^  first  of  tbesr^ 
ips^  vo^  n wrly  the  sapia  terms ;  bi^t  he  adds,  what  is 
if^  9iatfiml  to  thi^  c#se,  that  tba  question,  whether 
t)^  ipten^pn  be  consistent  with  the  rules  of  la)¥  cim 
n^vep  m:ise  till  it  is  settl^  what  the  intention  w«>^ 
l(^e  first  thin^  ther^fore^  for  consideration  always  i% 
what  y99A  the  testator's  jnteption  at  the  tim^  he  poade 
bis  will  i  and  then  the  law  carries  that  intention  inU> 
eSect  as  nearly  as  it  can,  according  to  certain  settle 
technical  rules;  in  some  cases  by  way  of  contingent  re- 
V(udnder,  in  some  by  way  of  executory  devise^  and  in 
atbeC8  b\y  o^er  modes.  The  manner,  however,  of  car- 
ryipg  \\  into  execution,  whether  by  way  of  remainder, 
or  ex^utory  devise,  or  by  any  other  mode,  rarely  enters 
i^to  the  mind,  or  constitutes  any  part  of  the  intention 
qf  the  testator;  and  where  it  cannot  be  collected  from  the 
1)1  iU  that  that  was  the  case^  the  difierence  between  t^ 
l^gal  effect  of  %  contipgent  remainder  and  that  of  aP 
esu^tory  devise,  cannot  prevent  the  Ck)urt  from  carry- 
ing a  devise  into  effect  by  way  of  executory  devise^ 
^hich^  bv^  fiur  a  chapge  of  cir^^umstapces  between  the 

making 
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lilafciiig  cf  liie  will  aai  the  testator's  deadif  it  mm.  IBie^ 
h«re  treated  m  a  continaeQi  peviMnden  It  may  be  _  , 
wr^  lfA€^  Aia  Biey  have  the  cfibct  of  deGseiiog  the  heir.  Soon 
al  law  IB  eases  io  whicb^  biyd  there  beeo  no  change  of 
cinstHBstaaoes^  wd  the  Umitatiao  h^  cimtiiHied  a  9f>x^ 
liagent  remainder,  he  would  have  bieo  entitledi  or  of 
letting  iu  elaimanls  wbo^  but  ibr  the  cbaE^  would 
have  beeo  eKdnded;  but  jo  either  case  the  heir  at  law 
would  be  let  ID,  or  the  ciabnant  wo^ld  l^  e&cludedi  in 
Qfipofiti^n  to  tb^  intentioa  q(  A^  Msliator^  by  9001$; 
technical  rule  of  law ;  and  it  is  tber^Cbre  more  efiect^ally 
ildvwcing  th^  testator's  int^on  tQ  adopt  sucb  o^ode 
Cor  aarrjring  the  iptenUon  into  ^ect,  as  afr  the  t^tator's 
deatfi  was  the  only  practicably  mpdei  apd  the  loss  of  be» 
oeGt  wbich  wou14  thereby  accrue  to  periKns  who  were 
qeyer  intend^  to  be  b®?^^^  ^t  f^Il,  ^d  who  would 
only  b^  b^eljte^  by  the  pressure  pf  some  rule  of  law 
m  ppposition  to  the  testator's  will*  ^ught  not  to  inter- 
^re  withy  or  prevent  that  adoption.  Upon  this  will 
it  is  quite  dear  what  was  the  inUipt  pf  the  testatrix 
wh^  she  made  her  will.  She  meant  to  benefit  Jokn 
N^omham  and  his  issue  in  the  ^rst  place,  and  in  the 
next  place  Mary  DennetfB  children,  and  from  the  gene- 
ral words  she  has  used  without  confining  it  to  any  of 
Marjf  DenneU's  children  in  particular,  she  evidently 
meant  to  include  all  the  children  Maty  Dennett  should 
ever  have.  As  circumstances  stopd  when  the  wiil  was 
Ifiad^  the  limitation  to  Maty  Dennetf%  children  must 
have  been  construed  a  contingent  remainder,  not  be- 
cause the  testatrix  meant  it  to  operate  in  that  particular 
mode,  that  is,  by  way  of  contingent  remainder,  nor 
because  her  intention  would  be  most  efiectually  carried 
into  eflfect  by  treating  it  as  a  contmgeht  remainder,  but 

Kk  4  because 
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1816«  became  it  is  a  rale  of  law,  that  no  limitatadon  shall 
J~7^^  operate  by  way  of  ezecatory  denser  which,  at  the  time 
Soon  of  the  testator^s  death,  was  capable  of  opemtiDg  bj  w»y 
of  contiiigent  remainder.  Where  a  limitation  openta 
by  way  of  contingsnt  remainder,  it  im  liable  to  be  de- 
feated in  many  instancfs  by  the  fiulnre  or  destnictioa  of 
the  particular  estate^  wUdi,  by  a  tedmioal  nile  of  law, 
must  continue  m  eue  in  order  to  support  it,  and  then 
persons  are  let  in  in  opposition  to  the  testator^s  intention; 
whereas  a  limitation  which  operates  by  way  of  execototy 
devise  can  never  be  defeated,  and  therefore  that  mode 
of  carrying  the  intent  into  eflSsct  is  always  most  in 
unison  with  the  intent  of  the  testator.  As,  therefixe^ 
Hopkins  ▼•  HopUm  is  an  authority  that  the  lapse  of  a 
devise  in  the  life  of  the  testator  may  turn  into  an  de- 
cutory  devise  what  would  otherwise  have  operated  as  a 
contingent  remainder,  as  the  limitation  in  this  case  is 
not  too  remote  for  an  executory  devis^  and  as  it  wiD 
liirther  the  intent  of  the  testatrix  so  to  ccmsider  it,  it 
seems  to  us  that  the  operation  in  this  case^  by  way  of 
executory  devise^  ought  to  be  allowed.  The  next 
question  is,  what  estate  Mtny  Dermetfs  diildren  tak^ 
whether  for  life  or  in  fee ;  and  as  there  are  no  words  of 
inheritance  or  perpetuity,  nor  any  words  denoting  the 
quantum  of  interest  in  the  property,  but  the  devise  is 
merely  that  these  messuages,  lands,  tenements^  and 
hereditaments  which  the  testatrix  had  given  to  John 
Newnham  and  his  heirs,  should  go  and  remain  to  Mtay 
Dennetts  childr^i,  it  seems  to  us  that  they  can  only 
take  Ufe  estates.  Hie  remaining  question  is,  whether 
the  lessors  of  the  plaintiff  are  entitied  each  to  one- 
eighth  of  this  property  or  only  to  one-eleventh,  in 
pther  words,  whether  the  shares  of  the  three  children 
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of  Mary  DmneUf  who  died  nnoe  the  teitatrixy  are  to  igig. 
go  to  the  heir  at  kw^  or  to  increase  the  shares  of  Mary 
HmnOtfk  children.  Had  the  limitation  to  each  child 
been  in  iee,  Doev.Pmyh  3  7.&484^  Doey.Dor^ 
wUf  ST.B.  518^  and  MaredUk  ▼.  MeredUh^  10  JBof^ 
5OS.9  eve  anthoiities  that  each  child's  share  would  have 
vested  in  interest  on  the  death  of  the  testatrix,  and  the 
death  of  any  one  before  his  interest  vested  in  possession 
would  have  passed  nothing  to  the  survivors;  and  as 
there  are  no  words  to  confine  the  gift  to  such  children 
<tf  Mary  DewneH  as  shoold  survive  Join  NemnJumft 
widow,  and  each  child's  share  became  a  vested  interest 
upon  the  death  of  the  testatrix,  we  think  the  shares  of 
those  who  died  passed  to  the  heir  at  law,  and  that  the 
survivors  are  only  entitled  to  ei^t>-eleraaths. 


The  Kino  against  The, Inhabitants  of  Dar-   aahiHa^, 

LINOTON.  if^vmfmr 

ON  wpeal,  an  order  for  the  removal  of  EUstabdkf  i>efiMtotiie 

V^  1118  of  tniMeM 

the  widow  of  Meredith  Sedgmicif  and  her  children,  in  fecb  in  tnut. 
firom  Bromptath  in  the  county  of  Yorif  to  Darlingtan^  in  ordtbtTItow- 
the  county  of  Durham^  was  crafinned,  subject  to  the  ^^t!tlmSi 
opmion  of  this  Court,  on  the  following  case.  irXiStS 

Mary  SeJ^micI^  of  Bramj^on  aforesaid,. by  her  will,  ^ cWWiw. 
made  the  10th  of  JSeiomAtfr,  1814,  devised  the  messuage  <>i«m,  <l<»^>9 
or  dwelling-house,  with  the  garth  and  appurtenances  tiioiiid  Ounk 

propCTy   Mm 

after  his  de- 
ceaw,  in  trust  farher  nepbeir,  Ac. 
Hiia,  that  M.8^  wlio^  after  the* death  of  testatrix,  bj  permisBion  of  the  trustees,  opcnpied 
untfl  his  death,  a  oottafe  in  the  township  where  the  lands  deTised  were  sitvate,  dM  not 
aequire  a  settlement  therebx>  the  renu  and  profits  of  the  said  lands  haring  been  insufficient 
to  paj  testatrix's  debts ;  and  itff.&t  at  the  testatrix's  decease,  and  ftom  that  time  until  hla 
(ywn  decease,  bein^  an  vncerttiicated  banfarupc 

thereunte 


OA8B0  IN  MIGHABLMA8  TBEM 

lill&  themmto  bdraging^  tilMted  is  Bnm^ftm  aSotm^ 

'  Ihiii  id  bcr  «cii|latieO|  aod  ber  ptw  in  the  ohwck  eC 

ivijiiii  Bmmptemi  uato  mod  to  the  m0  cf  Gmne  JIachm  and 

«Miiir  WSBuM  Jlonmdi  Ikeit  hein  and  aasigtis,  io  tf«a  fiar 

Da»u>i<»oii.  j^  ^j^^  ^^  Afmabdim  BidgMc,  daogbter  of  \m 

brother^  MariiM  Sedgmkk^  her  hein  and   asaigiii  fom 
•¥»r  I  prwidtd  aLwajrs,  duit  if  htT  said  tmm  shrald  dia 
mdmr  Iba  age  of  ill,  without  leawiBg  hmtaX  ittoi^  thaa 
■pen  the  Uko  trait  for  her  niecei  AbM  Mtrm  Smfgrnkh 
aMiller  dlwgbler  of  her  said  twotber^  aad  8d^«A  to  tb^ 
UbetuMmto  in  trust  far  her  Ji^m9^  Marmadith  SUft- 
witi,  mm  of  her  aaid  brothei^  hit  }Mini  and  awigMi  Iw 
•rer  $  aiid  Ae  dfateled  her  JraHeai  to  reoeiTo  the  iwM 
of  dia  iaid  raesMMga^  iif4  and  to  plaaa  the  taiM  ottt  il 
interest,  to  aaowmilate  i  and  oil  snah  cine  of  her  nism 
first  attaining  the  age  of  21,  the  said  accumulations  to 
be  paid  to  her ;  and  she  gave  her  household  goods  and 
furniture^  plate^  linen,  china,  and  wearing  apparel,  unto 
her  sfMd  ;wo  pieces,  share  and  share  aUh%  and  d^yised 
and  bequeathed  all  her  other  messuages  or  dwelliog- 
honses,  hereditaments,  and  real  estate,  situate  in  Bnm^ 
urn  afinMald^  md  all  her  personal  estate^  (after  payment 
aad  uHtSmAm  of  aB  ber  jasi  debts  and  fiiaerri  ex- 
penses^ and  the  pvotii^  and  legistering  of  bir  willy 
wberawitb  she  charged  the  saoK)  utfto  and  to  the  usesf 
the  said  trustees,  their  beir%  eKecotoi^  administfaiors, 
aad  assigns  respectieeljr,  in  tnsl  to  veotteey  ac(d  pay  and 
applgr  the  y^rly  mnis  and  proeeads  tbekeo^  aa  Ibe  saaie 
sbeaki  be  reeeived,  for  the  benefit  of  her  siad  brothcTf 
bis  wife  and  children,  all  or  any  of  them,  during  lus 
Iil%  as  they  should  think  proper ;  a^d  immediatdy  after 
Ills  decease^  the  same  messuages  or  dweDing-hoases,  he^ 
recfitamettts,  real  and  personal  estates*  riifotild  be  hy  trest 
for  bw  w4  nephew|  M/amaduke^  bis  beirsy  executory 

AQDUmttHIOna 
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adBupiBtrctorf,  aaii  Migna  tmpMirAy  i  atid  ffthi  wd       U|«4 
Mamadiike  tbottld  die  under  the  agt  of  9^  viftboiA     t^TTI. 
Imfing  lawfiil  ilBue,  tiMi  in  trait  ibt  hif  nefAflfiTi    ^^J'^f^jH^ 
JMard  Mtritath  Bxi^tktr  $on  of  hw  uiA  bnMheiv  Ub   ^^rf^ 
Mr%  ^uQ«tora»  tdliiimlnilor^  a«d  ifliigiMi  focer^ii 
md  4b^  4i|K>}iit«d  Ih^  md  tniitoea  her  wtoironk 

Tb«  testAtriK  AM  oa  tU  20ih  Jut^  1»15»  oni  iqNm 

b9i?  d^itbt  JB4eri(m  Sedgwick  #nd  hji  ra»y|r  iil»ntdiiHil|r 

left  43^/lngt^  (wkevt  they  M  eequired  a  leitl^mni) 

und  vent  to  reside  et  Mnmfiot^    MerUm  St4gwfik  M 

pot  cAKwy  «Py  1?M^  ^  ^  li^eiMm  denied  tn  tite^fti 

\m  or  We  familyt  but  k^  Qocqpied»  fayr  periMMlM  of 

^  ^ateef^  enqllier  cottege  ^r  dweUin»h<ynoi  w0n/k 

three  or  fo^r  powd*  per  leskBiiWy  pert  of  thepryiipfv^  1^ 

the  teitatau^  devtfeA  w  truet  for  the  teid  J<iery  AfmaJUk 

ffdgviphi  and  fesided  thmrem  &on>  Jfm^  l%l3f  |M0 

Ml  d4atb  o«  the  98tb  i>pr^wi«r  ibll(tvii#r     Jfeif0l 

Sfigwiffk  %k  the  tinne  pf  the  U^elfttrut'ft  defrtht  eif4  iHm 

^  hie  decMs^  waa  ea  uqeertifieeted  hmkniftr     Tbf 

fpr$o^  esi^  qf  th€  teft0kWf  and  tk$  fPf^k  0n4  JT^ 

qf  tke  premises  «Mr«  inrnfffkietit  fir  the  fOjfmmi^  qf  kpr 

d^bth  0^4  Ae  tfwt^e$  did  not  pay  er  appropriate  mUfi 

pari  of  the  rents  «nd  profits  for  the  bepafit  fif  ifmH^ 

Sedgmdc  or  his  ^^,  or  ai»j  of  theif  chftdreiii  diupiog 

the  life  o£  Meriton^  the  same  heii^  applied  to  tt#  die^ 

charge  of  the   testatrix's  debts ;   and  a   oobsiderable 

port\p^  of  debt  remained  undischarged  a(  ^  time  of 

the  said  Meriion*%  decease.    The  question  wns>  whether 

the  said  Jjderiton  took,  under  the  devise^  suclian  iplereat 

as  enabled  him  to  gain  a  settlement  by  bis  residence  at 

Broinpton* 

CoUrmm  a^d  GUlnff  who  were  against  the  older  of  sea- 
lions,  were  caUed  upon  by  the  Court;  nndd^jrirguedy 

tbftt 
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1816.       that  by  the  devise  to  Meritan  Sedgwkk^  a  vested  equity- 

ble  interest  passed  to  him,  which,  ooapled  with  ren- 

agamii^      denoe  in  the  parish,  was  sufSdent     For  the  princi^ 

I  of       upon  which  settlements  of  this  kind  are  acquired  is  this. 


DAKLOraSDV. 


that  a  man  shall  not  be  removed  from  his  own  {a\  hat 
is  entitled  to  have  the  care  of  his  property,  and  for  this 
pmrposei  to  reside  in  the  parish  where  it  is.  And  an 
interest  aoqoired  by  devise  will  confer  a  settlement, 
where^  if  it  had  accrued  by  purchase,  it  would  not  (i) ; 
and  an  equitable  interest  is  sufficient  As  to  whidi 
they  cited  J3r0i0fi  t.  ISggs  (c).  Smith  t.  jUL  Omd/brd  {i)^ 
and  Beade  y.  Beade{e)f  to  shew  that  this  was  a  trust 
and  not  a  power  in  the  trustees  for  the  benefit  of  IL 
Sedgmickf  whereby  an  equitable  interest  was  vested  in 
him.  So  under  a  devise  to  trustees  to  sell,  and  to 
divide  the  surplus,  over  and  above  the  expences  of 
sale^  between  B.  B.  and  three  others,  it  was  holden 
that  B.  B.  had  an  equitable  interest,  and  gained  a  set- 
tlement by  residing  upon  the  estate  (/} ;  for,  accord- 
ing to  IjatdiManffieldf  who  cites  the  authority  dEBoper 
Y.  Baddiffe  (g),  a  devisee  of  the  surplus,  arising  from 
the  sale  of  lands,  after  the  payment  of  debts  and 
legacies,  has  an  equitable  interest  in  the  lands  them- 
selves, it  l)eing  in  his  option  to  pay  the  debts  and 
legacies  and  keep  the  land. 

Lord  EixSNBOROUOH  C.  J.  It  was  evidently  the 
purpose  of  the  testatrix,  knowing  probably  that  her 
brother,  M.  Sedgmickf  was  an  uncertificated  bankrupt,  to 

(a)  Bmi  V.  Hnughion  U  Sprmg,  1  Eoitf  847. 

(»)  Meg  T.  SundriMk,  Burr.  S.C.7. 

(*)  4  Fei.  70S,    5  Vet.  495.  («0  «  ret.Jun.698. 

(e)  5  r«.  744,  (/)  Ihugl.  7$7. 

(f)  SJM.1$7.1S1. 

abstain 
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abstain  from  giving  him  any  vested  interest ;  and  there*       181  €. 
fore  she  leaves  this  matter  entirely  in  the  control  of  the      _  ^ 

-^  TIm  Kivo 

tmstees.      After  hearing  the  argument,  I  am  clearly 


Hie  Inhibit- 

of  opinion  that  .there  is  not  a  scintilla  of  interest  in       anu  of 

M.Sedgooickf  either  legal  or  equitable^  which  entitled 

him  to  reside  irremoveably  in  the  parish.    He  was  only 

one  of  several  persons  to  whom  the  trustees  might,  in 

their  discretion,  have  given  the  rents,  if  there  had  been 

any  to  dispose  o£ 

Baylev  J.  I  am  of  the  same  opinion.  The  only 
question  submitted  to  our  consideration  is  respecting 
the  interest  of  Meriton  Sedganck ;  as  to  which,  it  seems 
to  me,  that  it  is  only  by  losing  sight  of  the  real  ques- 
tion that  any  doubt  can  be  raised.  The  foundation  of 
this  head  of  settlement  is,  that  a  man  is  not  to  be 
removed  from  his  own.  But  here  the  trustees  had  the 
estate ;  first,  for  the  payment  of  debts,  which  they  were 
unable  to  pay  in  the  lifetime  of  Meriton  Sedgwick,  con- 
sequently were  not  in  a  condition  to  empower  him  to 
take  any  thing. 

Abbott  J.  I  am  of  the  same  opinion.  If  Meriton 
Sedgmick  had  taken  an  equitable  interest,  the  intention 
of  the  testatrix  would  have  been  defeated;  because, 
whatever  he  took,  being  an  uncertificated  bankrupt,  it 
would  have  passed  to  his  assignees. 

Per  Curiam, 

Order  of  sessions  confirmed. 

HttUock  Serjt.  was  in  support  of  the  order  of  sessions. 
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mm*v,  Okaham  and  Others,  Asaiffnees  of  Iaob, 

Bankrapt,  against  RusflBtL. 


fiir 

on  Um  balnm 

of  acoounti 

betwMntlM 


^t^iiTiia      X^^®  ^^^  ^**  argued  in  thia  Court  in  jyiuUjf  term, 
g^Vuw  i8U»  bj  IMtkdak  for  the  plaintiffi  aod  BaswmU 

brakrapc  m.      for  the  defendant,  and  was  afterwards,  in  consequence  of 

forady  upon  A 

lo«  which  hap-  a  difficulty  arising  from  the  decision  of  Glettnie  v.  Ed- 
huknip^,  fttnu/i  ill  €•  B«  (a),  a«youmed  into  the  £zcbe^cr 
mdltoUm  Cbaiober,  wd  again  argued  by  the  same  gentlemen 
before  the  twdye  Judges  in  last  JSoilcr  term*  For  a 
repcurt  of  this  argument,  in  wbicb  a  reference  to  the 
^^^  *^  autboritiea  qnotod  on  the  former  argument  will  be  found, 
W9e%ldarsh.Sep^56U 

Lord  EwBKBoaouoQ  C«  J^  QO  this  day  deliyered 
the  judgmwt  of  the  Court 

This  was  a  question  on  which  some  diflference  of 
opinion  being  supposed  to  be  entertained  between  this 
Court  and  the  Court  of  C.  B«,  the  case  was  argued  in 
the  Exchequer  Chamber.  It  was  an  action  on  a  policy 
of  QASurance  {Slhijidy^  1810,)  subscribed  by  the  de- 
foidaut  for  200Lf  at  a  premium  of  102.  10^  per  cent, 
with  a  stipulation  for  returns,  on  the  ship  Fedra,,  on  a 
voyage  at  and  from  London  to  Bio  Janeiro^  with  or 
without  letters  of  marque,  and  back  to  the  united 
kingdom.  Loss  by  capture.  One  count  of  the  dedar- 
atiOQ  alleged  the  interest  to  be  in  John  Leigh  to  the  time 
of  his  bankruptcy,  and  to  be  in  his  assignees  since  that 

(a)  See  4  Tauni,  775. 

time. 
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time.  Another  coont  alleged  the  intereit  la  be  in  IS16. 
Mkn  Leigh.  There  were  countB  for  numqr  had  and  qZ^Im 
wtoA^^  ts  the  use  otjohn  Leigh  before  his  bankraptogrt  iJramL 
fiir  monqr  paid  by  him  before  his  baojirisploy^  and  upen 
ap  acooont  stated  with  him  before  his  banknq>tqri  and 
also  for  money  had  and  received  to  the  use  of  the 
assignees  since  the  bankniptoy,  and  on  an  acoooal 
slated  with  them  since  the  bankroptoy.  Plea)  the  gsoe 
nd  issue.  At  the  trial  hefodre  me  at  the  sittings  afW 
IBZory  term)  18149  a  ¥erdiet  was  found  for  the  plaintii% 
subject  lo  the  opinion  of  the  Court  on  the  following 
case:  The  plaintiA  are  assignees  of  JUa  Xe^gi)  (baak* 
rupt)  under  a  commission  issued  on  the  11th  of  ^Afgitf^ 
1811,  upon  an  act  of  bankruptcy  conunittad  on  the  9tk 
of  Uiat  month.  John  Leigh  was  a  merchant  and  owner 
of  the  ship  Veiraf  and  he  was  ako  an  insurance  brokei^i 
OntheSJst<^JWj^  1810,  JKoial^Aefiected  the  poti^ 
in  question  at  Uojftt  ou  his  own  account)  and  whi<^ 
was  subscribed  by  the  defendant  at  IQ  guifieas  per  cent« 
with  a  stipulation  for  returns  not  material  to  the  presmt 
case.  The  policy  contained  the  usual  acknowledgm^ 
by  the  defendant  of  the  receipt  of  the  premiuiUt  bot  the 
premium  was  not  in  fact  paid  to  the  defendant)  but  was 
carried  by  the  defendant  to  the  debit  of  an  apcount  sub^ 
abting  between  him  and  t^i^f^  in  respect  of  other 
policies  effected  by  L^K  partly  as  broker  aud  pardy 
on  his  own  account  The  Vtita  s^Ied  ii^  proaeentiou 
etf  her  wyage  in  September  1810)  and  was  captured  m 
1^  homeward  voyage  on  the  24th  oiNooemier^  181U 
At  th^  time  of  the  bankruptcy  of  Z.e^^he  was  jqdebtad 
to  the  defendant  in  the  sum  of  ISS/.,  which  was  mad^ 
up  of  the  premium  on  the  policy  in  question^  and  of  the 
pMBBwois  on  pthi^r  policies  cfiected  by  I^h  V9xAj  aa 

broker 
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1816.       broker  and  pertly  on  hisown  aoooimt»  and  LaghatihMt 
J^][^      time  had  credit  with  the  defendant  for  19/.  19s.  lid. 

e^mmt  for  retums  of  premium  and  settlements  of  genenl 
average,  leaving  a  balanoe  of  1082.  Os.  Xi.  doe  from 
Leigh  to  the  defendant  The  defendant  refitted  to  pay 
the  loss  upon  the  poHqr  in  qoestiony  contending  that  he 
had  a  right  to  set  off  the  108L  0^  Id,  or  thi^  at  all 
events,  he  was  entitled  to  set  off  the  premiom  (Sli.)  on 
the  poliqr  in  question.  The  question  for  the  opinion  of 
the  Court  is,  whether  the  phundfis  are  entitled  to  re- 
cover the  whole  2QOL^  or  whether  the  defendant  is  en- 
titled to  have  deducted  likewise  the  sum  of  108/L  Os;  IdL 
or  2\lj  and  the  verdict  is  to  be  entered  accordingly. 
After  the  argument  in  the  Eschequer  Oiamber,  it 
occurred  to  the  Judges  that  this  question  very  much 
depended  on  the  construction  of  the  19th  G«2.  c.32^ 
which  bad  not  been  adverted  to  in  the  argument  That 
statute,  in  the  second  section,  provides,  **  that  the  as* 
sured  in  any  policy  made  upon  a  good  and  valuable 
consideration  shall  be  admitted  to  daim,  and  after  the 
loss  or  contingency  shall  have  happened  (this  reUtes  to 
prospective  and  possible  loss)  to  prove  his  or  her  debt, 
in  like  manner  as  if  the  loss  had  happened  before  the 
commission  issued,  (this  is  a  case  of  a  policy  of  assur- 
ance relating  to  the  assured;  I  omit,  therefore,  what 
relates  to  the  obligors  on  bottomree^  or  respondentia,) 
and  shall  receive  a  proportionable  dividend  in  like 
manner,  and  the  bankrupt  shall  be  discharged  from  the 
debt  on  the  policy  in  like  manner  to  all  intents  and 
purposes,  as  if  such  loss  happened  before  the  commis- 
sion issued/'  This  statute  relates  to  the  case  of  a  bank- 
rupt underwriter,  and  the  case  before  the  Court  is  that 
of  a  bankrupt  assured.    But  the  Judges  are  of  opinion, 

that 
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tliat  as  the  setpoff  is  to  be  allowed  in  the  case  of  the  bank-       1816. 
rupt  underwriter,  by  parity  of  reason  there  ought  to        ' 

,       -  Gkahax 

be  the  same  allowance  on  the  part  of  a  bankrupt  as-       agabut 
sured.     The  question  must,  in  effect,  be  the  same  as  if 
the  underwriter   had  become  bankrupt,    the    assured 
being  indebted  to  him,  and  remaining  solvent;  and,  there- 
for^ it  may  be  considered  in  that  way.     If  a  loss  hap- 
pen prior  to  the  bankruptcy  of  the  underwriter,  the 
assured  is  clearly  entitled  to  prove  it  under  the  com- 
mission,  and,  consequently,  to  bring  it  into  account. 
His  title  to  do  so  is  recognised  by  the  stat.  19G.2. 
c.  32.  5. 2.,  which  is  founded  upon  it,  and  is  an  exten- 
sion of  it;  for,  by  that  statute,  although  the  loss  do  not 
happen  till  after  the  bankruptcy,   still  the  assured  is 
enabled  to  make  his  claim  immediateh/y  and  to  prove 
under  the  commission  when  the  loss  shall  afterwards 
happen,  and  to  receive  a  rateable  dividend  with  tlie 
other  creditors.    This  shews  two  things,  first,  that  the 
amount  of  the  loss  is  to  be  settled,  and  allowed  under  a 
commission  of  bankrupt,  although  the  demand  sounds 
in  damages ;  and,  secondly,  that  the  perfect  and  entire 
division  of  the  bankrupt's  estate  must  wait  the  event  of 
the  voyage;   for  the  assured  ^nnot  have  a  rateable 
dividend,  unless  the  assignees  reserve  a  portion  of  the 
effects  to  answer  a  loss  in  making  a  distribution  (if  they 
do  make  one)  before  the  event  of  the  voyage  is  known. 
If  the  assured  be  indebted  to  the  bankrupt  underwriter, 
shall  he  on  that  account  be  deprived  of  the  right  which 
he  would  otherwise  have  to  enter  his  claim  and  prove 
his  loss?    And)  if  he  is  not  deprived  of  it,  he  must 
cither  have  a  right  to  reserve  in  bis  own  hands  so  much 
of  the  debt  owing  by  himself  as  will  cover  the  loss,  if 
it  shall  happen,  or  to  require  the  assignees,  upon  pay- 
Vot.  V.  L 1  ment 
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Geabam 


for  Km.    Tf  this  be  not  doiie,  tbe  time  Of  the  Itttppen- 
'<^d^      ihg  <X  tihe  eVeirt,  and  trot  Hie  nature  df  the  tMtrlftit  ot 
6f  ttie  dontmgencyv  ivill  gtve  die  rule  "Of  deddcm ;  iaui 
a  oOnttact  which  Would  have  furnished  tm  fcolki  of 
muttial  *dcbt  on  his  part  upon  an  event  happenMg  yes- 
terday, win  i^ot  ever  fornix  an  item  i>(  miftnal  traflt 
upon  aA  event  liappening  to<<day.    In  die  preseM  c^ 
the  lissured  has  beconfKc  bankrupt;    the  itaderwtfttir, 
who  is  the  defendant,  refnaitAag  solvent,  and  having  an 
admitted  chthn  to  tlie  sum  of  IO8//O5.  \d^  piWerfJie 
against  the  eiftkte'of  the  bankrupt.     The  assignees  otn- 
tend,  that  they  have  a  right  to  compd  the  defoidaiit  to 
'    pay  them  the  whole  2601.  due  upon  the  pOTicy,  and  Aat 
he  must  prove  his  own  demand,  and  take  his  dividends 
upon  it  under  the  commission.    But,  as  In  taking  a^ 
account  between  parties,  the  que^ion,  whether  any  par- 
ticular item  shall  be  introduced  into  it,  md^it 'depend 
npon  the  nature  and  character  of  ^e  item  itself  iM 
not  upon  the  side  of  the  accodnt  at  ^hicAi  it  is  to  he 
plkced ;  and,  as  for  the  teasons  already  given,  and  Vto6i 
fhe  operation  of  the  stat.  ID'Gf.S.'c.-S^.,  tb6  demand 
lipbti  this  policy  wouU  have  constitiited  Hh  it&a  ^df 
mutuiil  account  if  the  tinderwriter  had  become  l>iriik- 
Irupt;  v^e  think  it  must  also  do  so  in  the  present  oDIe^ 
where  the  assured  has  become  a  bimkrupt ;  and,  ^coti- 
se(]uentty,    the   defendant  is  entitled  to   deduct   the 
108/.  Os.  Id.  due  to  him,  and  the  Terdict  riiould  be 
entered  only  for  the  balance,  viz.  for  91/.  IBs.  Ud. 


IN  run  fiwn-vswwm  Yu^^  (^w  QlSf)W&^  III« 


The  Duke  de  Montellano  against  Christik.    'VoMfay. 

''PHE  plaintiff,  who  was  the  ambassador  from  the  court  Hm  Court  will 
oiSpaifij  brought  assumpsit  against  the  defendaqt  ^H^'Sriinii 
for  money  had  and  receivedj  to  which  the  defendaiit  ^/^i^^JT' 
appeared,  and  was  served  with  a  declaration  de  bene  esse. 
And  now  it  was  moved  by  Scarlett^  for  the  defendant, 
that  the  plaintiff  might  give  security  for  costs,  upon  an 
affidavit  that  the  plaintiff  had  been  applied  to  for  this 
purpose,  and  had  given  no  answer  thereto.     And  it  was 
said,  in  support  of  the  motion,  that  the  plainti£^  being 
a  privileged  person  by  act  of  parliament  (a),  it  was  the 
same  as  if  he  were  beyond  sea,  or  out  of  the  jurisdiction 
of  the  Court,  there  being  no  remedy  against  him  to  re« 
cover  the  costs;  and  Goodwin  v.  Archer  {b)  was  cited. 

But,  per  Lord  Ellenborouoh  C.  J.  The  case  in 
Peere  Williams  was  that  of  a  servant  to  an  ambassador, 
and  no  precedent  has  been  mentioned  of  a  like  proceed- 
ing in  the  case  of  an  ambassador.  The  affidavit  does 
not  state  that  there  is  any  intention  on  the  part  of  the 
plaintiff  to  leave  the  country ;  and,  considering  that 
an  ambas^or  is  the  immediate  representative  of  the 
crowned  head,  whose  servant  he  is,  it  would  hardly  be 
respectful,  in  the  first  instance,  to  exact  such  a  security, 
unless  there  were  pregnant  reasons  for  believing  it  to  be 
necessary. 

JPer  Curiam^  Jlule  refus^ 

(b)  2  Peere  miHafnt,  45S.     1  Eq.  Ca.  Abr.  3S0»  jpL  ^.j     . 
LI  2 
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^Jj2^^^  Sharman  against  Bell  and  Another. 

Aii*j^jjn*™^  TN  this  acti<»if  which  was  agamst  the  sheriff  for  a  fiilse 
to  wiMMn  all  '  retum  to  a  writ  of  fi.  fa.  against  the  goods  of  one 

feraiiMarera*    HiUj  there  was  a  verdict  for  the  plaintiff,   damages 


r  at^M  200/.,  subject  to  the  award  of  a  gentleman  at  the  bar, 
te^PMtbtjnr.  ^^  whom  all  matters  in  difference  between  the  parties 
mmoUb^^  were  referred  by  an  order  of  Nisi  Prius,  Hill  being  a 
g^Jjy*^  *•  party  to  the  reference.  The  arbitrator  made  his  award, 
mwaid^orion^-  by  which  he  directed  that  the  verdict  should  be  entered 
ing  to  mbooB-    for  the  plaintiff  for  90L  over  and  above  the  costs  of  the 


duct  Im  unput* 

AhfetiMaibt.     cause. 


A  rule  nisi  having  been  obtained  for  setting  aside  this 
award,  on  the  ground  that  the  arbitrator  had  mistaken 
the  law,  in  this,  that  whereas  it  appeared  by  the  evid^ce 
before  him  that  the  warrant  of  attorney,  upon  which 
judgment  was  entered  and  the  fi.  fa.  issued  against 
Hillf  was  given  collusively  by  Hill,  and  without  any 
consideration  from  the  plaintiff,  nevertheless  the  arbi- 
trator was  of  opinion  that  he  was  concluded  by  the 
judgment  And  the  affidavit  in  support  of  the  rule 
stated,  that,  after  the  arbitrator  had  heard  the  evidence, 
he  expressed  a  doubt  upon  the  law,  and  proposed  that 
the  case  should  be  argued  before  him  by  counsel,  and 
that  he  was  accordingly  attended  by  counsel,  when  he 
stated  to  them  that  they  were  to  take  the  case  as  it  then 
stood,  that  no  consideration  had  passed  from  the  plain- 
tiff to  HiU  for  the  said  judgment,  and  the  case  was 
accordingly  argued  before  him  upon  that  objection, 
among  others. 

lie 
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The  AUomey-General  and  Scarlett^  who  shewed  cause,  .  1816. 
objected  that,  as  nothmg  appeared  on  the  &oe  of  the 
award  to  raise  the  question,  it  was  not  competent  to  one 
of  the  parties  to  open  the  award  upon  a  surmise  of 
error  in  point  of  law.  And  they  insisted,  that  where  a 
matter  is  referred  generally  to  a  barrister,  his  award  is 
fiAaly  unless  it  can  be  shewn  to  be  so  notoriously  against 
justice  and  his  duty  as  an  arbitrator,  that  misconduct 
must  be  inferred  on  his  part;  for  which  they  cited  Chace 
V.  WeshnQrc.(a) 

Toppings  Gumey^  and  Espinassej  oontrd,  admitted 
that  there  was  nothing  of  misconduct  imputable  to  the 
arbitrator,  and  that  the  only  ground  upon  which  they 
could  support  the  rule,  was  the  arbitrator's  mistake  in 
point  of  law  in  treating  the  judgment  as  conclusive  evi- 
dence of  the  debt.  But  they  contended,  that  it  was 
not  necessary  that  the  arbitrator's  reasons  for  making 
his  award  should  appear  upon  the  &ce  of  it,  in  order 
to  enable  the  G>urt  to  examine  them.  And  they  relied 
on  Kent  Y.Elstob.  (i) 

Lord  EiXENBOROUGH  C.  J.  The  rule  laid  down  in 
Chace  v.  JVestmore  perfectly  coincides  with  my  opinion. 
Where  the  merits  both  in  law  and  fact  are  referred  to 
an  arbitrator  of  competent  knowledge,  as  we  must  pre- 
sume a  gentleman  at  the  bar  to  be,  and  there  is  not  any 
question  reserved  by  him,  the  Court  will  libt  open  the 
award,  unless  something  can  be  alleged  amounting  to 
a  perverse  misconstruction  of  the  law,  or  misconduct 
on  the  part  of  the  arbitrator.    This  rule  has;  I  believe, 

(a)  13  E<ut,  357.  (b)J  Eau,  18. 

LI  3  been 
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\^l€.  bfetl  hitherto  coklsider^  As  guiding  the  pr^tite  of  the 
PMLMCLii  CbuH,  fttid  I  should  feel  utiwillltig  to  open  a  discussion 
tipbtt  it,  as  If  we  doubted  its  propriety.  .  The  very 
bbject  of  fleeting  &  ptactitioUer  at  the  bar  as  an 
krbittator  k,  that  he  tattits^  with  him  a  supposed  com- 
petfetiey  ahd  ph)b!ty;  flrom  which  a  confidence  arises 
ih&t  he  wtU  tofht  td  a  Just  decision  both  on  the  law  and 
ttl^&tt;  and  the  CoUit  will  abtdfe  in  thts  confidence^ 
ioAns  the  cbhtrary  appears  on  the  ftCe  of  the  award,  or 
it  is  shewn  by  matter  dehors  that  he  htA  dedded  per- 
versely wrong.  I  remember  that  in  Lord  Kewfon's 
tiihe  this  was  considered  to  be  the  advantage  of  tob- 
mittifag  to  ft  tieibrence  to  a  gentleman  at  the  bar.  The 
hxle  was  afcted  upon  in  C^aa^  v.  fVe^tmt>tt,  and  is  quite 
ton^f^tent  with  the  decision  in  Ke?^  V.  EUtt^ ;  or  I 
ihonld  rather  say  that  that  decision  id  a  confirmation  of 
the  mie.  The  Application  to  iset  aside  the  award  in  that 
ctte  was  entertttined  on  the  ground  th&t  a  contempom- 
Motrs  pa^r,  cotiiaining  the  arbitrators^  reasons  ibr 
ttikkmg  the  award,  wais  part  t)f  the  award ;  as  to  which 
it  was  observed  "by  Le  Blanc  J.  («),  **  The  piUper  In 
question  was  delivered,  together  with  the  award,  by  the 
itrbitrator,  as  Containing  his  reasons  ibr  coming  tb  the 
tlonclUBion,  which  he  did ;  Xv^  mUst,  therefore^  take  them 
tb  be  such,  as  much  as  if  they  were  inserted  in  die 
nward  StAelf."  Here,  it  appears,  ft  doubt  Occurred  to  the 
fH&id  of  the  arbitrat»r,  which,  by  his  desire,  wai  ar- 
gteed  t^efore  him;  and  thfs,  a?  it  Beefms  to  Yne,  solar 
from  afibtdftog  a  ground  for  setting  this  awaixl  aside,  is 
a  reasoh  for  holding  it  conclusive^  because  it  shews  that 
(kite  arbitrator,  aA^er  Imving  ail  the  infbrmatvon  whkh 

(ff)  3  Eatl,  81 . 

he 
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be  ooald  derive  from  the  assistance  of  counsel  upon  the        1816|« 


SBAmXAH 


doubt  which  presented  itself  to  his  mind,  came  to  his 

judgment  advisedly ;  and  it  is  not  pretended  that  there       ogamu 

Bell* 
is  any  thing  like  misconduct  imputable  tq  him.    If  the 

arbitrator  had  raised  the  question  upon  the  face  of  the 

awafdy  \\\^  Court  pmst  fiavc  t^ken  notice  of  i^ ;  t^^  i|i- 

l^tratar  ppt  paving  done  ^bi^,  I  pfp^un^^  t|ie  doubt 

f^jc))  l^e  ^  6rsf  en^rtained  vvfm  f*eaiaY^l)  ^^4  I  think 

ire  «t)OH}d  be  d^p^ftipg  frqm  th^  practice  of  t^ie  Cou^t 

if  F8  Wfire  nqiy  to  ^mim  ft- 

J^Aif^Y  J{  I  ap{  pf  t\\$  saq^Q  opinion.  I  liaye  al- 
fffjf%  Qon^fiifp^  it  ^  9  n?!^  ^4^  wh^re  ^  i^atter  is  re- 
%|re^  to  ft  gpqtlfsn^an  ^t  t))^  ))ar,  his  aw^ird  isxoncIusiv|^ 
HPlm  fiP°l6  qiiestiqp  b^  vi^ipd  oi^  f he  face  qf  the  award, 
or  HPOfi  poffie  fx^){^fefal  in^trumppt  which  is  tf>  be  coi|- 
tf^e^  Hf  a  par(;  of  it,  ^  in  iS^i/  v.  Elstob  s  op^  I 
^l^k  }t  WRulfl  be  f^trpmiely  incQDvpnient  jf  it  were 
othfirwisft. 

ffpLROYp  J.  Tiffs  same  ppint  haf,  I  believe,  been 
il^idiad  i^  (bf  Court  of  Cl^ancery.  {a) 

Rule  dischar^. 

(a)  See  Kwng  ▼.  IFalker,  Vcs.Jun,  N.S*  564. 
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1816. 

arventoy,  '         The  King  against  Tucker. 

An  »^«r^  l^CKER,  one  of  the  late  overseers  of  the  poor  of  the 
charged  bj  hh   ,       parish  of  Hatbertm^  in  the  county  of  Daxntj  was 

bankniplcj  and 

ccrtHcite  from  Committed  by  two  justices  to  the  county  gaol,  until  he 
tmp&A  of  a  should  give  in  tod  verify  his  accounts  as  such  overseer^ 
^hh hnShm  ^^^  P^^  ^'^^  Y^^^  ^P  ^®  monies  due  to  the  said  parish, 
aramr^the    ji^^  ^^^^^  ^^  y^^  TuckcT  and  another  were  i^pointed 

JjJ[J^[JPj^  overseers  fix)m  Lady-day  1815,  to  Lady-day  1816,  and 
faappnbifefe    took  on  them  the   said  office;  and  TlidEier  received 

ai6  cxpuatipn 

ofhb  jearof     on  accouut  of  the  parish  between  Lady^day  1815,  and 

Ouioss  Dfii^oro 

which  time  he     the  end  oi  January  1816,  952A  4;.  ^d^  out  of  which  he 

peiiad  to  a^!^*  disbursed  770/.  ISs.  Sif.,  leavmg  a  balance  in  his  hands 
of  181/.  ^s.  10(f.  On  the  6th  oi  Fdruary^  1816,  a  com- 
mission oC  bankruptcy  issued  against  him,  and  he  was 
declared  bankrupt,  and  accounted  under  the  commission 
for  the  balance,  but  having  before  the  commission,  ab- 
sconded from  his  house,  the  account  books  in  his  hands 
as  overseer  were  taken  away  from  his  house  by  the 
churchwardens  and  overseer.  At  Lady*day^  1816,  new 
overseers  having  been  appointed.  Tucker  was  summoned 
to  attend,  and  did  attend  a  vestry  meeting  and  there 
made  up  his  accounts  by  checking  them  with  the  ac- 
count books  in  the  hands  of  the  overseers ;  from  which 
it  appeared,  that  the  above  balance  was  due  from  him 
to  the  parish  before  he  became  bankrupt,  and  he  oflfered 
to  verify  the  account  on  oath.  Afterwards  he  obtained 
his  certificate,  notwithstanding  which,  the  justices  issued 
their  warrant  upon  the  complaint  of  one  of  the  overseers, 
that  Tbc^er  had  not  made  and  given  in  his  account,  and 

yielded 


count 
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yielded  up  the  monies  and  things  claimed  by  the  parish 
to  them,  the  succeeding  overseers,  under  which  warrant 
he  was  carried  before  the  justices,  and  committed  as  above^ 
though  he  represented  to  them  what  had  passed,  and 
that  he  had  always  been,  and  was  then  ready,  to  verify 
his  account  on  oath ;  and  that,  having  obtained  his 
certificate,  he  was  not  personally  liable.  And  upon  a 
rule  nisi  for  a  habeas  corpus  to  discharge  Tucker  out  of. 
custody  as  to  this  commitment,  the  doubt  was,  if  his 
bankruptcy  and  dertificate  discharged  the  debt 


1816. 

TlieKiMQ 
agaimi 


Nolanj  who  shewed  cause,  relied  on  Bex  v.  JEgging" 
ian{a%  which,  however,  he  admitted,  had  not  been 
approved  of  in  JEr  parte  Exley.  (i)  But  he  argued, 
that  an  overseer  is  not  like  a  mere  trustee ;  he  is  in- 
dictable if  he  does  not  account  and  pay  over  the  ba- 
lance (c),  though  he  cannot  be  called  on  to  bring  in  his 
account  until  the  year  expires,  {d)  Now,  at  the  time  of 
the  defendant's  bankruptcy,  there  was  not  any  debt  due 
from  him  as  overseer  for  which  he  could  be  sued,  nor 
any  one  to  whom  he  could  pay  it  until  his  successors 
were  appointed ;  consequently,  this  is  not  a  debt  prove- 
able  under  the  commission  within  the  statutes  of 
bankrupt. 

But  per  Curiam.  The  money  in  his  hands  at  the 
time  of  the  bankruptcy  was  debitum  in  pr(Bsenti^  although 
he  might  only  be  accountable  for  it  infuturo. 


(a)  1  T.  A  369. 

(c)  ntxs.  King,  2Str.  1268. 

{d)  Rex  V.  Qibtm,  Fol,  80. 


(6)  6  Pcj.  an. 

Rex  V.  Otmmmt,  5  Mod,  179. 


Gifordt 
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MMMlt 

Tiraxn. 


1810«  O^aifd^  who  wa«  In  mpport  of  the  piiW»  was.  not  (SftlW 

upon  hy  the  Coart,  only  be  anids  tbat  il  had  bem  lirUf 
with  retpeol  to  the  land-^lu  eoUeotorsi  th»l  aqjp  erf*  ti^e 
psrifthioiieri  might  fuwve. 

Rule  absolute  upon  the  defendaiit-t  varifying  bf« 
aooottn(»  and  undertaking  not  to  bring  wy  9/^91^^ 


n!^^  26tb.  CAfcVKftT  QgOmt  i; VRRAWJt 

After  final 


,de. 


tiffof  ootU. 


T  J  PQN  a  ritle  nisi  fpr  setting  aside  (he  judgm^t,  so 

^enSaiit  is  too  far  as  related  to  the  costs,  on  the  eround  that  the 

late  to  apply  to  ' 

the  Court  under  debt  at  the  tiipe  pf  action  brought  did  not  exceed  SLj 

Requert's  act,  and  that  the  defendant  at  the  time  of  contracting  the 
prive  the  plain-  ^^"^  ^n^  thence  hitherto,  was  a  resident  inhabitant  in 
SUfseyf  within  the  jurisdiction  of  the  G>urt  of  Requests 
for  that  district  (a),  in  the  county  of  Lincoln  ;  it  ap- 
peared that  the  original  debt  amounted  to  92.  lis.  6</«, 
but  had  been  reduced  by  a  payment  of  5/.  on  accounti 
and  afterwards  the  defendant  was  served  with  a  latitat 
at  the  suit  of  the  plaintiff  for  the  recovery  of  the  dif- 
ference. Judgment  passed  by  default,  and  a  writ  of 
enquiry  was  executed,  and  final  judgment  signed  therecm 
before  this  rule  was  moved  for,  and  execution  issued 
against  the  defendant's  goods. 

Richardsonj  who  shewed  cause,  objected  that  the  ap- 
plication was  too  late^  and  should  have  been  made 

(a]  By  itat.  47  G,  3.  p.  78^  it  is  enacted,  that  if  any  adjuni  be  com- 
menced in  any  other  court  than  the  said  Couat  of  Requests  for  any  debt 
not  exceeding  51,  the  plaintiff  shall  not,  by  reason  of  f  verdict  far  him,  or 
otherwiwi  have,  or  be  entitled  to  any  oostat 

before 
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bdbre  final  judgment.      And  be   cited   Brampttm  V.        1816. 

Cral^  {a\   Dunster  v.   Dory  (6),   and   the  opinion  of       ' 

Bidkr  J.  ifi  Barney  v.  Tubb*  {(*)  Againu 

AndNm^  contra^  relied  oil  IPooit  y.  Coarei  {A) 

Bavlay  J.  It  seems  to  tne  that  this  application  ^ht 
to  have  been  made  before  final  judgment;  because, 
regukirly  theri^  ih(mld  b6  a  suggestion  oh  tte  roll, 
niiich  oau  only  b<^  made  befbre  judgment  is  Mter€d. 

ABsarr  J»  The  case  cited  by  Mr.  Andrews  in  6i§- 
ttaignishable,  for  there  the  defendant's  attorney  gave*  the 
plaintiff's  attorney  notices  tbat  if  he  entered  tip  judge- 
ment for  costs,  the  Court  would  be  ihoved  td  set  it 
aside  ;  notwithstanding  which  the  plaintiff* 's  attorney 
aigded  jadgtnmt  for  costs. 


Per  Omiaff^ 


Rule  discharged. 


(rt)  1  sir.  46.  (A)  S  East,  359. 

(c)  2  If.  BL  556 .  (d)  2B.^  P.  588. 


Wheelwright  against  Simoks,  Bail  of  Fl£s.     3Wk%, 

November  SGtli. 

Jf/HEELJVRIGHTsned  Fles  in  C  R,  and  arrested  i„  dtbt  on  . 

him,  upon  an  affidarit  of  debt,  as  acceptor  of  a  bill  bS*Sl«o*S  ^ 
of  exchange  for  167^.  Os.  Id  Simons  gave  bail  to  the  SaStiffhS* re- 
action, entering  into  the  usual  recognizance  in  double  ^^  "*  *® 

a  turn  ezoeeding 
the  gum  sworn  to,  this  Court  staid  the  proceedings  against  tlie  bail  on  payment  of  the  debt 
sworn  to,  with  interest  and  costs. 
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1816.  .     the  sum  Awora  to.     Wheelwright  afterwards  reooTered 
against  FleSf  iqpon  a  writ  of  enquiry  after  judgment  by 


Wi 


agamu  defiiult,  a  sum  bqrond  the  amount  of  his  acceptance^  on 
the  count  for  goods  sold;  and  afterwards  brought  debt 
in  this  court  against  Simons  upon  his  recognizance. 
Whereupon  a  rule  nisi  was  obtained  for  staying  the 
proceedings  on  payment  of  the  debt  sworn  to  and  costSi 

Cangfbettf  who  shewed  cause,  resisted  the  rule^  on 
the  ground,  that,  this  being  a  recognizance  of  the  Court 
of  C.  &,  the  rule  of  that  Court  must  be  applied  to  it, 
namely,  that  the  bail  is  liable  to  the  foil  extent  of  the 
penalty  of  the  recognizance,  that  is,  double  the  amount 
o(  the  sum  sworn  to  (a) ;  aliterf  if  the  recognizance  had 
been  in  this  court  (b) 

F.  PoOockf  in  support  of  the  rule^  said  that  in  DaU 
V,  Johnson  the  Court  of  C.  B.  seem  to  admit  that  the 
practice  of  this  Court  was  more  reasonable  than  their 
own.     And  he  cited  Carwell  v.  Coare,  (c) 

And  per  Lord  Ellenborouoh  C.  J.  There  seems 
to  be  no  reason  for  varying  our  practice  because  this  is 
a  recognizance  of  the  Court  of  C.  B. 

Rule  absolute  on  payment  of  the  amount  of  the  bill 
of  exchange,  interest,  and  costs,  {d) 

(a)  Data  ▼.  Johtuoth  \  Bob,  ^  Pui.  805. 

{b)  Cliirke  ▼.  Bradthaw,  1  JEasi,  90. 

(c)  U  Taunt,  107.         {d)  See  TiddU  Fr.  Gtb  ed.  874. 
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The  King  against  The  Justices  of  Essex.        wednndm,, 

'^  November  *7th. 

TTPON  a  rule  nisi  for  a  mandamus  to  the  justices  of  whereoorpor- 
Essex^   to  receive  aa  appeal  against  a  poor's-rate  ^^^n^T 
for  the  parish  ot&^on  Waldeuj  which  the  justices  had  g«»*f  number 
refused  to  receive  at  their  last  Midsummer  quarter  ses-  appeal  ^^  «> 

^  them  at  sessloni 

sions,  on  the  ground  that  it  ought  to  have  been  made  agiuDst  a  poor 
to  the  justices  of  the  town  sessions,  the  case  was  thus :  there  be  less 
The  limits  of  the  town  and  parish  of  Saffron  Walden  are  deJold^/ 
are  co-extensive.  The  town  o{  Saffron  Walden  is  a  town  q°^^|"  *^* 
corporate,  and  by  the  charter,  (dated  the  26th  Decern'- 
ber,  6  JVtlL  4r  -^fary),  the  mayor,  during  his  mayoralty, 
and  for  one  whole  year  next  ensuing,  the  recorder  and 
the  deputy  recorder  for  the  time  being,  and  the. two 
senior  aldermen  for  the  time  being,  (making  together 
six,)  are  constituted  justices  within  the  town  and  pre- 
cincts thereof.  The  corporation  of  Sc^on  Walden  have 
regularly  held  a  court  of  quarter  sessions  from  the  date 
of  their  charter.  The  mayor  is  elected  from  among 
the  aldermen,  and  the  aldermen  from  the  inhabitants  of 
the  town, 'and,  except  in  the  instance  of  the  recorder 
and  deputy  recorder,  the  justices  composing  the  court 
of  quarter  sessions  must  be  resident  in  the  parish  of 
Se^on  Walden.  The  mayor,  in  case  of  sickness  or  ab- 
sence from  the  town,  may  appoint  a  deputy  from  among 
the  aldermen.  The  appellants  gave  regular  notice  to 
the  parish  officers  of  their  intention  to  appeal,  and  also 
(among  others)  to  the  mayor  and  recorder,  as  being 
two  of  the  persons  in  respect  of  whom  they  were  over- 
rated; 
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1816.       rated;  and  the  other  town  justices,  except  the  depatj 
-  recorder,  were  also  rated  in  the  said  assessment 

llieKnro 

agamsi 

ThB  JufftifW  of 

Adorns^  who  shewed  causey  relied  on  stat.  4S£In. 
c.  2.  5.  8.,  as  giving  authority  to  the  town  justices  over 
this  appeal,  which  authority,  he  said,  was  not  abridged, 
either  by  atat.  16  G.  2.  c.  18«  s.  S.,  which  relates  only  to 
oaunty  justioes,  or  by  17G.2.  c.38.  ^.S^  whkh  only 
attadies  where  the  number  of  corporation  j«istioes  is  kss 
than  four. 

Gtimq^  contra,  argued  that  ITGLS.  cdfi.  <.5^ 
which,  gives  an  i^ipcal  to  the  county  seasioDfi  where 
there  are  not  lour  justices  in  the  corporation,  must  be 
construed  as  moaning  four  who  have  no  interest;  far 
otherwise  it  would  be  leaving  to  the  parties  themsfiiii 
to  determine  their  own  causey  which  would  be  condnry 
to  ifirst  principles.  And,  therefore,  per  Hok  C  X»  the 
mayor  of  Hereford  was  laid  by  the  heek,  for  aittiiig  k 
jodgmeDt  in  a  cause  where  he  himself  was  lessor  of  the 
pilaintiff  in  ejectmoit,  though  he  by  the  charter  waa«ob 
judge  of  the  court,  {a)  So,  where  a  justice  joined  in  an 
order  of  removal  from  his  lOwn  parish,  the  order  was 
quashed,  for  this  was  a  judicial  act,  and  the  party  in- 
terested was  tacitly  excepted,  {b)  And  so,  ako,  an 
order  of  sessions  was  quashed,  because  it  concerned  one 
of  the  justices  named  in  the  style  of  the  Court,  (c) 

The  Court,  thinking  the  case  to  be  of  general  im- 
portance, desired  time  to  look  into  the  acts. 

Cur.  adv.  vuU. 

(tt)  ftft.  396.  {b)  Great  Ckarte  aad  Xtmmglm,  AK  1173. 

«(9}  FwAam  piking,  Saik,607. 

Lord 
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Lord  Ek^iEHBOROUGH  C.  J>  now  delivered  the  jndg^        1816. 
mmt  of  Ae  Court.  ^ 

In  the  case  reelecting  the  joBtioes  of  the  borough  of       yfcy* 
Si^fhm  fVlodden^  which  was  depending  yesterday,  die       £«b. 
Cbart  took  time  to  lock  into  Ae  several  acts  of  pariia- 
nent,  and  cases  referred  to.    Of  the  mx  corporation 
jwtiees)  oonsbting  of  the  recorder,  deputy-recorder,  two 
senior  aldermen,  and  two  other  perscms,  it  was  coii«> 
tended,  that  the  last  fear  were  disqualified  by  law  from 
sitting  upon  any  appeal  in  any  matter  respecting  the 
poor  lawsy  as  being,  in  respect  of  their  infaabitaiicy  and 
liability  to  be  rated  within  the  borough,  on  that  aocounl^ 
kiGon^petent,  and  that  these  being  )«dicial  acts,  as  per- 
sons interested,  they  were^  in  the  language  of  one  of  * 
the  cases  cited,  tacitly  excepted.    And  the  case  of  the 
parishes  of  Great  Charte  and  Kenningkm^  2  jS^.  1 1.73*, 
and  of  Faxham  Tything^  in  Com.  WiUs,  2  Salt.  607., 
were  relied  on  to  this  e&ct ;  but,  upon  looking  into  the 
statutes,  43  Eltz.  e.  2.,  16  G.  2.  c.  18.,  and^  17  G.  S. 
€•  38.,  we  are  of  opinion  that  the  justices  of  the  bo«- 
^ugh  oiSqffran  Walden  are  not  disqualified  from  sitting 
as  a  conrt  of  appeal  under  the  .poor  laws,  on  the  ground 
of  their  being  rated  or  chargeable  with  the  rates  of 
the  place  within  which  their  jurisdiction  is  to  be  exer- 
cised.   By  the  43  Eliz.  c.  ?.  s.  8.,  as  head  officers  of  the 
town  corporate,  they  being  justices  of  the  peace,  have 
the  same  outhority  within  the  limits  and  precincts  of 
their  jurisdiction,  as  is  limited,  prescribed,  and  appointed 
by  that  act  to  justices  of  the  peace  of  the  county,  **  and 
no  other  justices  of  the  peace  are  to  enter  or  meddle 
there.''    Being  invested  with  the  like  jurisdiction,  both 
original  and  appellate^  on  the  subject  of  the  poor  laws, 
with  justices  of  the  county,  and  with  the  sort  of  neif^ 

tromittant 
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181 6*.      tromittant  provision  in  their  favour  as  to  its  exeitasp^ 
-^^^^^     which  I  have  kst  stated,  there  occurred  in  Michadmas 
<y^     ,  term,  16  G.  2^  the  case  m2Str.  1173^  in  whidi  it  was 
£8ax.        held  that  a  justice  could  not  join  in  removmg  a  pauper 
£ix»n  his  own  parish.     This  decision,  in  its  letter,  if  it 
should  continue  to  be  acted  upon  as  a  general  rule  of 
law,  would  have  wholly  disabled  the  justices  of  a  great 
many  towns  corporate  from  acting  in  the  execution  of 
the  poor  laws,  both  in  an  original  and  in  an  appellate 
character,  as  justices  in  respect  to  the  same ;  and  it  is 
fiiir  to  presume,  from  the  very  nearly  contemporary 
date  of  the  stat.  16  G.  2.  c.  18.  with  this  decision,  that 
this  act  was  introduced  to  obviate  this  inconvenience; 
for  reciting,  *'  that  doubts  had  arisen,  whether,  accord^ 
ing  to  the  laws  and  statutes  then  in  force,  his  majesty's 
justices  of  the  peace  might  lawfully  act  in  any  case  re- 
lating to  the  parishes  and  places  to  the  rates  and  taxes 
of  which  such  justices  respectively  are  rated  or  charge- 
able," it  enacts,  <'  That  it  shall  and  may  be  lawful  to 
and  for  all  and  every  justice  or  justices  of  the  peace  for 
any  county,  riding,  city,  liberty,  franchise^  borough,  or 
town  corporate,  within  their  respective  jurisdictions,  to 
make,  do,   and   execute,   all  and  every  act  or  acts, 
matter  or  matters,  thing  or  things,  appertaining  to  their 
oflSce  as  justice  or  justices  of  the  peace,  so  far  as  the 
same  relates  to  the  laws  for  the  relief  maintenance,  and 
settlement  of  poor  persons,  or  to  any  other  laws  con- 
cerning parochial  taxes,  levies,  or  rales,  notwithstand- 
ing any  such  justice  or  justices  of  the  peace  is  or  are 
rated  to  or  chargeable  with  the  taxes,  levies,  or  rates 
within  any  such  parish,  township,  or  place  affected  by 
any  such  act  or  acts  of  such  justice  or  justices  as  afore- 
said."   However,  inasmuch  as,  from  the  greatness  of 

the 
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the  number  of  justices  of  the  peace  for  counties,  the       1816. 

attendance  of  any  particular  justice  could  be  spared 

upcm  appeals,  it  provides  diat  that  act,  or  any  thincr       asamu 

^i_       .  .11,,  1       .  The  Justices  of 

tnerem  contained,  should  not  authonze  or  empower  £&s£x. 
any  justice  or  ji^stices  of  the  peace  for  any  county  or 
riding  at  larger  to  act  in  the  determination  of  any  ap^ 
peal  to  the  quarter  sessions  for  any  such  county  or 
riding,  from  any  ordeir,  matter,  or  thing  relating  to  any 
such  parish,  township,  or  place  where  such  justice 
or  justices  of  the  peace  is  or  are  so  charged,  taxed,  or 
chargeable  as  gfcnresaid ;  apy  thing  therein  contained  to 
the  contrary  notwithstanding."  Here,  it  will  be  obr 
fMTved,  that  <*  justices  of  the  peace  for  cities,  liberties, 
franchises,  boroughs,  or  towns' corporate,"  who  are  all 
indkided  by  name  in  the  enabling  clause  of  this  statute^ 
are  not  included  in  this  prohibitory  provision  in  the 
ease  of  appeals,  which  prohibition  is  confined  expressly 
to  justices  of  the  peace  for  counties  and  ridings  at  large 
only.  The  stat.  I?  6.  2.  c.  38.  s.  5.,  probably  adverting 
to  and  meaning  to  obviate  the  danger  of  admitting  jus- 
tices, under  any  bias  or  interest  in  the  subject-matter 
of  die  appeal,  to  sit  upon  such  appeals,  where,  from 
the  smallness  of  the  number  of  the  attending  justices, 
such  bias  or  interest  shall  be  likely  to  operate  with  pre- 
judicial eftct  upon  the  administration  of  justice,  pro- 
vides, <<  That  in  all  corporations  and  franchises,  whjjoh 
have  not  four  justices  of  the  peaces  it  shall  and  may  be 
lawful  for  any  person  or  persons,  in  any  of  the  cases 
aforesaid,  where  an  appeal  is  given  by  this  act,  to  ap- 
peal, if  he  or  they  shall  think  fit,  to  the  next  general 
or  quarter  sessions  of  the  peace  for  the  county,  riding, 
or  diviMon  wherein  sudi  corporation  or  franchise  is 
situate :"  where  the  corporaticm  justices  consisted  of  a 
Vol.  V.  M  m  larger 
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1816.       larger  number  of  persons  than  four,  thinking  it  pro- 

bably  unnecessary  to  interfere  with  the  exdosiye  juris- 

opbui       diction  on  this  subject,  which  they  derived  under  the 

Hm  Jtiitioes  of 

Enix.        ASEUx.  C.2.  «•  8.,  which  has  already  been  observed 

upon.  We  are^  therefore,  upon  a  view  of  the  pro- 
visions of  the  several  statutes  referred  to  on  this  subject, 
and  adverting  to  thar  policy  and  object,  of  opinion 
that  the  l^slature  meant,  in  the  case  of  borough 
justices,  (where  the  whole  number  of  them  was  four  or 
more),  as  in  the  present  case^  to  leave  their  jurisdiction 
under  48  EUz.  enture^  not  curtailed  or  abridged,  finom 
suspicions  of  possible  abuse;  a  liberal  confidence  <m  the 
part  of  the  legislature^  which  onght  to  be  rqpaid  by  the 
most  perfect  impartiality  and  justice  on  the  part  of  those 
to  whom  such  a  jurisdiction  is^  under  such  circam- 
stances,  entrusted. 

Rule  dischaiged. 


n^i^ffQUDot  rpo  debt  on  bond  the  defendant  pleads  a  sham  pies, 
plM  M  •  nul-  viz.  a  set-off,  for  monqr  due  on  an  obligation,  oa 

jiidgmait  M  a  recognizance^  and  on  simple  contract  The  plaintifl^ 
plM,  after  h«  after  ruling  the  defendant  to  abide  by  his  plea,  signed 
ndi^t^  judgment  as  for  want  of  a  plea.  And,  upon  a  rule  for 
bj  the  pl«.       getting  aside  this  judgment, 

Marryat^  who  shewed  cause,  ocmtended,   that  die 

plea  being  a  sham  plea,  apparent  upon  the  feoe  of  it, 

for  it  required  different  modes  of  trial,  mi^t  be  treated 

as  a  nullity ;  and  that  the  rule  given  to  abide  by  the 

t  pl«» 
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plea,  was  not  a  waiver  of  the  plaintiff's  right  so  to       1816. 
treat    it.     And  Loekhart  y.  Mackreih  (a),  Penfijid  v.      

.  DaATOOTX 

Hawkins  (6),  were  ated.  agnnM 

PiLKIliaTOll* 

ChiUy^  oontnl^  in  support  of  the  rulci  distinguished 
this  from  Pa^tM  ▼.  Hamkinsy  because  there,  the  action 
being  on  bond,  the  plea  was  pleaded  as  if  to  an  action 
upon  promises.  At  all  eventSi  the  rule  to  abide  by  the 
plea  is  a  waiver,  being  an  adnSission  by  the  pUuntiff  that 
it  is  a  plea. 

Lord  Ellbnbohouoh  C.  J*  The  Court  has  no  doubt 
that  this  is  a  sham  plea  \  and  would  have  had  no  diffi-  ' 
cul^  in  dealing  with  it,  had  it  not  been  for  the  rule  to 
abide  by  the  plea.  But  as  the  plaintiff  has  treated  it 
as  a  plea^  by  giving  the  defisndant  a  rule  to  abide  by  it, 
he  has  precluded  us,  by  the  terms  of  the  rule^  from 
treating  it  as  a  nullity*  I  should  have  been  glad  to  have 
so  treated  it,  if  I  could. 

Per  Curiam^  Rule  absolute^  with- 

out costs,  (c) 

(a)  5  r.  A.  661.  if)  2M.4;&  606. 

(c)  Duberfy  ▼•  PhiU^  S,P.f  a^udged  on  the  Mine  day.     Gjffird  for 
he  pUntiff;  (Mty  contri. 
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r*«»*j^.  The  King  against  Gilbie. 

The  oMtts  of  /j^ILBLE  was  indicted  for  a^  miadtoeador  at  tbe 
d?e^t  to  Northumberland  quatter  aesumisi  and  remoTed  the 

tion^hbm-  ^™®  ^y  certiorari  into  this  Court,  and  was  afterwards 
toDMbiecQ^'  fcund  guilty,  and  sentenced  to  two  yiears'  impriaoDment 
?!?i"*,?*?^  *^  ^^^  K*ol  fo'  ^*'  county;  in. execution  of  which  sen- 
C.11.  <.3'tobe  tencchewas  conveyed  thither  at  the  prosecutor^s  ex- 

allowed  to  the  ''  ^ 

proeecutor         pence^    The  Master,  on  taxing  the  costs,  allowed  thb 

where  tbe  in- 
dictment has      expence  to  the  prosecutoh     A  rnle  fisst  hanng  been 

by  certiorari,      obtuned  for  the  Master  to  review  hii  iaxaticm, 

Scarlett  and  Deacon  shewed  caose,  and  aigued,  that 
diis  alldwance  was  warraoCed  by  sti^L  BScSW.^^M. 
c.  11.  s.  S.,  which  etectsy  ^  That  if  the  defendant  pro- 
secuting the  certiorari  be  convicted  of  the  oflfenoe  fix 
which  he  was  indicted,  the  Court  of  King's  Bench  shsll 
\m  give  reasonable  costs  to  the  prosecutor.**     And  thej 

urged,  that  if  the  indictment  had  been  left  with  the 
sessions  this  expence  would  not  have  been  incurred, 
because  tbe  defendant  would  have  been  on  the  spot; 
wherefore,  it  was  by  the  defendant's  own  act^  who  re- 
moved the  indictment,  that  the  cost  was  incurred ;  and 
it  is  a  part  of  the  reasonable  costs.  .The  prosecutor,  in 
discharge  of  his  duty,  had  a  right  to  see  that  the  sen- 
tence of  the  Court  was  executed. 

Ckittyj  contra,  maintained,  that  the  statute  W.S^M. 
did  not  contemplate  costs  such  as  the  present,  nor,  in- 
deed, any  costs  after  judgment     And,  as  to  the  de* 

fendant 


IN  THE  FiFTT-ftETBKlH  TXAB  Of  OEORGS  IIL  5SI 

fendant  bemg  the  occasion  of  this  expenoe^  the  sentence       1816. 
might  as  well  have  been  to  the  prison  of  this  court  as  ^ 

to  the  oountjr  gaol.    The  plaoe^  therefore^  of  imprison-* 
ment  was  the  act  of  the  Court.    The  recognizance  of 
the  drfendant  extends  to  the  costs  of  the  trial,  and  not 
of  execution.    And  he  cited  B^  ▼•  Chdiey  (a)»  and  . 
Qpeen  v.  Sumers.  {b) 

Lord  Ellbnbobouoh  C.  J.  Under  the  terms  of  the 
recognizance  the  defendant  was  bound  to  pay  all  reason* 
able  costs.  These  costs,  if  not  immediately  occasioned 
by  the  eertiorari^  were  certainly  incurred  in  conse- 
quence of  it.  If  the  indictment  bad  remained  bdow, 
BO  such  expence  would  have  been  incurred.  The 
defendant's  own  act,  therefore,  may  be  said  to  have  oc- 
casioned the  expence.  It  is  reasonable  that  die  defend* 
ant  should  bear  the  expence  for  which  no  odier  fund 
is  provided. 

Batlet  J.  It  is  a  part  of  the  prosecution  to  carry 
it  to  its  legal  conclusion. 

Per  Curiamy  Rule  discharged. 

{m)Qnup.19S.  (6)  Ml.  65. 
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1816. 

RE6ULA  GENERALIS. 

tfednesdojf  next  after  15  days  of  iS^  Marii$if 
B70eo*S. 

Whsreas  by  a  rule  made  in  this  court  in  Trinity 
term  now  last  past,  it  was  ordered  (among  other  things), 
that  the  marshal  of  the  Marshalsea  of  this  Court  pre- 
sent to  the  Judges  of  this  Court,  in  their  chamber  at 
WestimntUr^iaUf  within  the  Jlrst  Jbur  days  of  eveiy 
term,  a  list  of  all  sudi  prisoners  as  are  supersedeable^ 
shewing  as  to  what  actions,  and  on  what  account  they 
are  so,  and  as  to  what  actions  (if  any)  they  still  remain 
not  supersedeaUe.  And  whereas  it  sometimes  ha{q>ens 
that  prisoners  who  would  be  supersedeable,  according 
to  the  general  rules  and  practice  of  the  Court,  may  not 
be  entitled  to  their  supersedeas  or  discharge  by  reason 
of  some  special  matter  unknown  to  the  marshal ;  and  it 
is  expedient  that  such  special  matter  should  in  all  cases 
be  made  known  to  the  marshal,  in  order  to  the  better 
preparing  the  lists  required  by  the  said  recited  nde. 
Now  it  is  hereby  ordered  by  the  Court,  that  if  by  rea- 
son of  any  writ  of  error,  special  order  of  the  Court, 
agreement  of  parties,  or  other  special  matter,  any  pri- 
soner, now  or  hereafter  to  be  detained  in  the  actual 
custody  of  the  marshal,  be  not  now  or  hereafter  may 
not  become  entitled  to  a  supersedeas  or  discharge  to 
which  such  prisoners  would,  according  to  the  general 
rules  and  p^ractice  of  this  Court,  be  otherwise  entitled 
for  want  of  declaring,  proceeding  to  judgment  or  charg- 
ing 
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iflg  in  execution  within  the  times  prescribed  by  such       1816. 
general  rules  and  practicei  then  and  in  every  such  case^         , 
the  plaintiff  or  plainti£Es  at  whose  suit  such  prisoner 
now  is  or  hereafter  may  or  shall  be  so  detained  in  cus- 
tody shall,  with  all  convenient  speed,  give  notice  in    . 
writing  of  such  writ  of  error,  special  order,  agreement, 
or  other  special  matter,  to  the  marshal,  upon  pain  of  . 
losing  the  right  to  detain  such  prisoner  in  custody  by 
reason  of  such  special  matter.    And  the  marshal  shall 
forthwith,  after  the  receipt  of  such  notice  cause  the 
matter  thereof  to  be  entered  in  the  books  of  the  prison, 
and  shall  also  present  to  the  Judges  of  this  court,  from 
time  to  time^  a  list  of  all  the  prisoners  to  whom  such 
special  matter  shall. relate^  shewing  such  special  matter, 
together  with  the  Ust  of  prisoners  supersedeable^  as  re- 
quired by  the  said  recited  rule. 


END  OF  MICHAELMAS  TERM. 


AN 


INDEX 


TO  THE 


PRINCIPAL  MATTERS. 


ABANDONMENT* 
See  Insurance,  2.  3. 7. 

ACCEPTANCE. 
See  Pleading,  3. 

ACCOUNT  STATED, 
See  Etidencs,  2. 

AFHDAVIT. 
An  affidavit  of  debt  for  money  lent 
and  for  goods  sold  and  delivered, 
and  for  work  and  labour  is  irregu- 
lar, if  it  omit  to  state  that  it  was 
*<  at  the  instance  and  request  of 
defendant,'*  although  it  state  that 
it  wag  **  to  and  for  his  use,  and  on 
his  behalf."  Durnford  v.  Meisiter^ 
M.57GS.  Page  446 

AGENT. 

See  Bills  of  Exciianoei  3.  Prin- 
cipal AND  Agent. 

ANNUITY. 

I.  If  a  bond  and  warrant  of  attorney 
and  indenture  be  made  to  secure  an 
annuity,  the  memorial  of  the  bond 
and  warrant  of  attorney  need  not 
express  for  whose  life  the  annuity 

VOL.V. 


is  granted,  if  St  be  expressed  iii  the 
memorial  of  the  indenture,  whicli 
recites  the  said  bond  and  warrant 
of  attorney,  for  whose  life  the  said 
annuity  is  granted.  Ranger  v.  the 
Earl  of  Chesterfield,  E.  56  G.  3. 

Page  2 
.  Where  an  annuity  was  secured  by 
bond  and  warrant  of  attorney,  and 
by  indenture  charging  lands,  and 
the  indenture  stated  the  annuity  to 
be  granted  in  consideration  of 
1050/.  paid  by  the  grantee  to  the 
grantor,  on  which  was  indorsed  a 
receipt  for  the  money  from  the 
grantee,  by  payment  of  T.  //.  his 
agent;  and  the  indenture  also  con- 
tained a  proviso,  that  execution 
should  not  be  taken  out  upon  the 
warrant  of  attorney  until  40  days 
after  the  day  limited  for  payment 
of  the  annuity ;  and  the  memorial 
set  forth  the  bond  with  its  date, 
and  Uie  indenture  as  bearing  even 
date  therewith,  but  omitted  any 
mention  of  the  proviso :  Held  that 
the  memorial  sufficiently  contained 
the  date  of  the  indenture,  and  need 
not  set  forth  the  proviso  :  and  that 
the  receipt  coupled  with  the  inden- 
ture, sufficiently  described  the  per- 
son by  tvhom  the  consideration 
N  n  was 


AWARD. 

was  paid.     Doe  dem.  Mason  and 
Others  v.  PhiUivs,  M.  57  G.  3. 
Page  369 
APPEAL. 

1.  An  appeal  against  overseer^s  ac- 
counts must  be  to  the  next  general 
quarter  sessions,  after  the  allow- 
ance of  the  accounts.  The  17  6. 2. 
c.  38.  s.  4.  is,  in  this  respect,  a  re- 
peal of  the  ^SEliz.  c.2.  s.6.  Rex 
V.  The  Justices  of  Worcestershircy 
M.  57G.S.  457 

Where  corporation  justices  con- 
sist of  a  greater  number  than  four, 
an  appeal  lies  to  them  at  sessions 
against  a  poor  rate,  although  there 
be  less  than  four  who  are  devoid  of 
interest  in  the  question.  Rex  v. 
Th€  Justices  ofEssexy  M.  57  G.  3. 

513 

APPRENTICE. 

An  infant  may  bind  himself  appren- 
tice by  indenture,  because  it  ts  for 
his  benefit;  and,  though  he  be  a 
pauper  in  the  parish  workhouse  at 
the  time  of  the  binding,  and  the 
parish  officers  pay  the  premium, 
yet  it  is  not  necessary  that  they 
should  sign  the  Indenture,  or  that 
the  justices  should  assent  thereto, 
if  die  apprentice  be  not  a  parish 
apprentice  within  the  meanmg  of 
the  sUt.  43  Eliz.  c.  2.  The  King 
V.  The  Inhabitants  of  Arundel^  T. 
SQG9.  257 

ATTORNEY. 
See  Practice,  4. 
An  attoroyey  does  not  lose  his  privi- 
lege by  neglecting  to  reuew  his 
certificate  at  the  expiration  of  his 
former  certificate,  if  he  renew  it 
within  the  space  of  one  year. 
Siirroto  v.  Tagg^  T.  66  G.  3.    281 

AWARD. 

Submission  to  the  arbitrament  of 
two,  and  in  case  they  disagree,  to 


r, 


BAIL. 

the  umpirage  of  a  third,  so  that 
the  arbitrators  made  their  award 
on  or  before  a  day  certain,  and  the 
umpire,  if  they  should  differ,  before 
a  subseauent  day :  and  the  umpire 
made  his  award  before  the  tmae 
given  to  arbitrators  expired :  Held 
Uiat  the  umpirage  need  not  state 
that  the  arbitrators  had  disa^eed. 
rigens  v.  T.  Nash  and  H*  Nask^ 
\  56  6. 3.  Page  193 

2.  An  award  made  by  a  barrister  to 
whom  9II  matters  in  difference  are 
referred  by  an  order  of  Nisi  Prius, 
is  final  between  the  parties,  unless 
for  some  objection,  apparent  on 
the  face  of  the  award,  or  something 
amounting  to  misconduct  be  im- 
putable to  the  arbitrator.  Sharman 
V.  Bell  and  Another,  M.  57  G.  a 

504 

BAIL. 

1.  WherQ  plaintiff  held  defendant  to 
bail  before  the  cause  of  action  ac- 
crued, and  afterwards  discontinued 
and  paid  costs,  and  then  arrested 
him  de  novo  for  the  same  cause, 
afler  it  accrued;  the  Court  dis- 
charged defendant  on  common 
bail.  Wheeltvright  v.  Jos^,  E. 
56  G.  3.  93 

3.  A  sheriff  is  bound  to  let  his  pri- 
soner, arrested  upon  mesne  process, 
a^  larget  upon  reasonable  sureties ; 
and  a  bona  with  five  sureties,  three 
of  whom  are  respectively  worth 
more  than  the  penalty  of  the  bond, 
is  sufficient,  though  Uie  other  two 
are  worth  kss  than  the  penalty. 
The  addition  of  another  obligor 
after  the  bond  has  been  executed, 
but  before  the  sheriff  has  accepted 
it,  with  the  assent  of  the  ^eriff 
and  the  prior  obligors,  does  not 
vaci^te  the  bond,  or  make  a  new 
stamp  necessary.  Matsanr. Booths 
T.56G.S.  223 

3*  In  order  to  found  proceedings 
against  the  bail  in  the  action,  the 
<a*aa.nusc  be  entered  in  Che  book 

at 


BAlfKaWT. 
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at  Urn  «^f '«  ofikff,  kepi  there 
for  th^t  purpose.    HuUon  y«  Bck- 
i,    Icis,  T.  m  G.  3.  Piige  at23 

4i.  lo  debt  oQ  »  vecQgnixance  of  bail 
taken  ia  C.  A,  whece  plaintiff  had 
recovered  in  the  original  action  a 
sum  exceeding  the  sum  sworn  to, 
this  Court  flaid  the  proceedings 
agfdnst  the  bail  on  payment  of  the 
debt  sworn  to,  with  interest  and 
costs*  Jipiedwrighi  v.  Simons^  Bail 
ofFles.    M.57G.S.  511 

BANKEUPT. 

iSto  EtID^NCE,  4.      PtSADIKO,  4. 

Fropsrtt,  2.    Skt-off,  2. 

!•  A  coveoanl  in  an  indenture  made 
between  A*  and  B.  (assigning  to 
A.  4S501.  payable  under  articles 
of  agreement  by  J.  iS.  to  B.  by  In- 
atalmaats)  that  m  case  the  said 
tum»  or  any  instalment  thereof, 
should  not  be  paid  to  A.  at  the 
timet  and  in  the  manner  provided 
for  by  the  articles,  B.  would,  upon 
demand,  pay  to  A,  the  said  sum, 
•r  so  much  thereof  aa  should  not 
be  paid  at  the  times,  Ac,  was  held 
not  to  be  discharged  by  the  bank- 
ruptcy of  B,  9S  to  any  instalments 
accrumg  due  after  the  bankrupt- 
cy :  this  not  being  a  matter  prove- 
ablci  under  the  commission,  either 
by  s.  9.  or  #.  17.  of  49  G.  8. 
e.  149.  Hqff'ham  v.  Foudrinier^ 
B.8%G.%  21 

2.  A  creditor,  being  ignorant  that 
an  act  of  bankruptcy  had  been 
committed  by  his  debtor,  executed 
a  competition  deed  for  the  amount 
of  his  debt,  and  received  a  divi- 
dend under  it:  Held,  that  he 
mi§[ht,  notwithstanding,  become  a 
petitioning  creditor,  iti  respect  of 
the  original  debt.  Doe  on  the  De- 
miie  of  Pitcher  v.  Anderson  and 
AnoiheryT.SSG.S*  161 

3.  Where  one  of  two  partners,  who 
were  country  bankers,  became 
faiinkruptSy  and  defend£nt8>  being 


koldera  •£  Ifaeia  BQtat»  obtaiiied 
payment  of  part  oS  them  from  the 
JLoikAui  banker,  at  whose  house 
they  verf  pajaUe,  out  of  the 
funds  in  their  handt  belonging  to 
the  covaliy  hank,  and  the  solvent 
partner*  knowiaa  q£  the  baidoiqpt- 
cj^  pracnrad  a  dtblflr  to  the  finn, 
tt  give  hit  biH  Iq  pot  satisfaction 
of  hit  debt,  and  indotted  and  de* 
Bvered  the  saate  to  defcndattt%  in 
payment  of  the  letidiie  of  the 
notes  hi  their  hands,  and  afterwards 
became  bankn^t :  Held,  that  the 
aasigneet  could  net  recover  from  - 
defendanta  the  monies  so  paid  to 
them  by  the  London  banker,  nor 
the  proceeds  ef  the  said  bill.  2X 
Honey  an4  Gtibcrt,  Assignees  of 
Af.  B.  Hmrveyf  and  1.  M^.  Harvey ^ 
Bankrupts^  v.  Orieke^  and  Others, 
M.SnG.^  Pk^3S6 

4k  An  overseer  of  the  poor  it  dis- 
charged by  hit  hankruotey  and 
certificate  from  a  debt  aiie  in  re- 
spect of  a  earn  of  mcmey  in  hit 
handt,  at  overseer  at  the  time  of 
hit  bankruptcy,  although  this  hap- 
pen before  the  expiration  of  his 
year  of  offiee,  bewre  which  time 
ne  cannot  be  compelled  to  account. 
lUx  V.  Tucker,  Af.  57  G.  3.      d08 

BARBElt  LAND. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  PLEAJ>iva»  9^  Variance,  1. 
Witness. 

1.'  A  country  banker,  with  whom  a 
bill  of  aigfi>aiigp»  payaUe  in  Lon- 
don,  is  deposited^has  an  entire  day 
after  receiving  notice  of  its  dis- 
honour, to  transmit  the  same  to  his 
customer,  so  that  notice  by  the 
next  day's  post,  though  it  be  not 
the  next  post^  wiH  b^  time  enough: 

.  therefore  where  the  indorsee  of  a 
N  n  2  bill 
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CONDITION. 


bQl  payable  at  a  banker's  in  Iron- 
don^  deposited  it  with  his  bankers 
in  the  country,  who  caused  it  to  be 
duly  presented  for  payment  on  the 
14th»  when  it  was  dishonoured,  and 
notice  sent  by  the  post  U>  the 
country  bankers  on  the  15thy  which 
reached  them  on  th^  morning  of 
the  17th  (being  Sunday)^  and  Uiey 
on  the  next  day»  sent  notice  by  the 
post  to  the  indorsee,  but  not  before 
twelve  at  noon,  at  which  time  the 
post  set  out  for  the  place  where 
the  indorsee  resided:  Held  that 
this  notice  was  within  time.  Bray 
and  Others  v.  Hadwen^  E.  56  G  3. 
Page  68 

2.  The  drawer  of  a  bill  of  exchange 
is  not  discharged  by  the  want  of 
notice  of  non*acceptance,  where 

,  the  bill  has  passed  into  the  hands 
of  a  ban^  fide  indorsee  for  value, 
who  had  no  knowledge  of  the  dis- 
honour. Dtfnn  and  Another  v. 
0*Keeffe,  in  error^  T.  36  G.  S.   282 

3.  An  agent  to  a  country  bank,  to 
whom  plaintiff  sent  a  sum  of  money, 
in,  oroer  to  procure  a  bill  upon 
London^  drew  in  his  own  name  for 
the  amount  upon  the  firm  in  Lon- 
dont  the  two  firms  being  the  same : 
Held,  that  the  agent  was  liable  as 
drawer,  although  plaintiff  knewthat 
he  was  agent,  and  supposed  that  the 
bill  was  drawn  by  him  as  such,  and 
on  account  of  the  country  bank, 
to  which  the  agent  paid  over  the 
money.  Leadbmer  v.  Farrov),  M. 
57  G.  3.  345 

BILL  OF  SALE. 
See  Stamps,  2. 

BONA  NOTABILIA. 

Probate  in  the  Court  of  the  arch- 
deacon of  Sudbury f  to  whom  the 
bishop  granted fullpower  to  prove 
the  wills  of  all  persons  deceased, 
witMn  the  archdeaconry,  was  held 
goody   the   testator  having  died 


within  the  said  archdeaconry ;  al- 
though he  was  possessed  of  a  term 
of  years  in  lands  lying  within 
another  archdeaconry  in  the  same 
diocese.  Rex  v.  fV,  Yonge^  D^D. 
E.56G.S.  Page  119 

BOROUGH. 
See  Justices. 

CHURCH  RATE. 

Under  53  G.  3.  c.  127.  *.  7.  a  party 
summoned  before  two  justices  for 
non-payment  of  a  church-rate,  may 
give  them  notice  that  he  disputes 
the  validity  of  the  rate,  or  his  lia- 
bility to  pay  the  same,  although  no 
proceeding  is  commenced  in  the 
Ecclesiastical  Court ;  and  where  a 
party  so  summoned,  told  the  jus- 
tices that  he  would  bring  an  acti<m 
against  any  person  who  ventured 
to  levy  the  rate,  as  he  thought  he 
had  no  right  to  pay,  because  he 
had  no  claim  to  or  seat  in  the 
chapel :  Held  that  this  was  suffi- 
cient notice.  Rex  v.  The  Chapd- 
xmrdens  of  Milnroto,   T.  56  G.  3. 

248 

COMPOSITION. 
See  Bankrupt,  2. 

CONDITION. 

The  condition  of  a  bond,  which  re- 
cited the  purchase  from  W.  by 
plaintiffs  of  lands,  was  to  save  them 
and  the  lands  harmless  from  all 
manner  of  mortgages,  judgments, 
extents,  executions,  and  other  in- 
cumbrances, had  and  obtained,  or 
thereafter  to  be  had  and  obtained, 

.  by  Tn  r.  or  any  other  person  ;  and 
it  was  held  to  bind  the  obligor 
against  the  wrongful  entry  of  T.  T., 
being  particular  against  the  acts  of 
a  particular  person.  Noih  and 
Another  v.  Palmer,  M*  57  G.  3. 

374 
CON- 


CONVICTION. 


COVENANT. 


CONVICTION. 

Two  justices  may  proceed  under 
12  G.S.  C.61.  «.18.  to  adjudge  a 
forfeiture  of  ffun-powder  unlaw- 
fully conveyecf  to  the  person  seiz- 
ing the  same;  but  the  conviction 
must  shew  that  the  person  to  whom 
it  is  adjudged  is  the  person  who 
seized,  its  being  adjudged  to  T.  G., 
the  person  who  seized  the  same, 
without  more,  is  insufficient.  Rex 
y.  Thomas  Smithy  E.  56  G.  S. 

Page  183 

2.  Upon  a  conviction  -under  statute 
5  Ann.  c.  14.  s*  2.  against  a  carrier 
for  having  game  in  his  possession, 
it  16  sufficient  if  in  the  information 
and  adjudication,  the  qualifications 
mentioned  in  statute  22  and  25 
Car.  2.  c.  25.  s,  S.  be  negatived, 
without  negativing  them  in  the  evi- 
dence.  Rexv.  Turnery  T.  56  G.  8. 

206 

3.  A  conviction  by  two  justices  under 
statute  17  G.  2.  c.  38.  upon  com- 
plaint of  the  overseers  of  a  parish 
against  the  late  overseer,  for  refus- 
ing and  neglecting  to  deliver  over 
to  them  a  certain  book  belonging 
to  the  parish  called  the  Bastardy 
Ledger,  convicting  him  of  the  said 
offence,  and  adjudging  that  he 
should  be  committed  to  the  com- 
mon gaol,  to  be  safely  kept  until 
he  should  have  yielded  up  all  and 
every  the  books  cpnceming  his  said 
office  of  overseer  belonging  to  the 
parish,  was  held  void,  as  to  the  ad- 
judication respecting  the  imprison- 
ment, for  excess,  the  same  extend- 
ing beyond  what  was  previously 
required  of  the  person  convicted  ; 

.  and  a  warrant  of  commitment, 
founded  on  this  conviction,  and 
directing  the  gaoler  to  keep  him 
in  the  terms  of  the  adjudication, 
was  also  h  olden  void  in  to  to,  for 
.  which  trespass  and  false  imprison- 
.   ment  would  lie  against  the  justices. 


although  the  conviction  had  not 

been  quashed.     Groame  v.  Forres" 

ter,  D.D.  and  Another,  T.  66  G.  3. 

Page  314 

COPYHOLD. 

See  SURRBNOBR* 

CORONER. 
See  PracticS)  1.  ' 

COSTS. 
See  Practice,  2. 

1.  Compensation  for  loss  of  time  dis- 
allowed to  two  merchants  coining 
from  abroad  as  witnesses.  Moor 
Y.Adam,  E.  56  G.^.  156 

2.  The  Court  will  not  compel  a  fo- 
reign ambassador  to  give  security 
for  costs?  The  Duke  de  Montd* 
Idno  V.  Chrktin,  M.  57  G.  3.     503 

3.  After  final  judgment,  defendant  la 
too  late  to  apply  to  Uie  Court  un* 
der  the  court  of  request's  act,  in 
order  to  deprive  the  plaintiff  of 
costs.  Cahert  v.  Everard,  3f. 
57  G.  3.  510 

4.  The  costs  of  conveying  a  defend- 
ant to  gaol  in  execution  of  his  sen- 
tence, are  reasonable  costs  within 
statute  5  &  6  W.  Sf  M.  c.  11.  s.  3. 
to  be  allowed  to  the  prosecutor 
where  the  indictment  has  been  re* 
moved  by  certiorari.  Rex  v.  Gil" 
hie,  M.  57  G.  3.  520 

COVENANT. 
See  Condition. 

Where  /.  B.,  being  seised  in  fee, 
conveyed  to  defendant  and  T.  J. 
their  heirs  and  assigns,  to  the  use 
that  /.  B.  his  heirs  and  assigns, 
might  have  and  take  to  his  use  a 
rent  certain  to  be  issuing  out  of 
the  premises,  and  subject  to  the 
said  rent,  to  the  use  of  defendant, 
his  heirs  and  assij^ns,  and  defend- 
ant covenanted  with  /•  B.%  his  heirs 
Nn  3  and 


mo 


OBTISK) 


DfiVIM. 


sAd  smigtOf  to  fBf  t6  hittif  his 
h^s  and  MfeiRD8»  the  taid  rent, 
dnd  to  biitid  idthSn  006  ftaii  one 
or.  ifiore  messuages  on  the  pre- 
mises for  better  securing  the  said 
rent,  and  /;  B.  Wilbin  one  year 
demised  the  said  fent  to  plaintiffs 
for  lOub years:  Held,  that  cove- 
nant would  not  lie  for  the  plaintifi 
for  nonpayment  oF  the  rent,  or  for 
not  buildjiig  of  tb6  meisuages,  for 
the  coyenant  was  personal  to  /.  B, 
Milnes  and  (Hkeri  v.  Branch,  M. 
57  G.  3.  Page  411 

DESCENT. 
See  X>Byi8E|  1. 

pfevisfi* 

ii  Devils  of  bifc  <Ht&t6i  to  hfs  wife 
fo»  Hfbj  tnd  aft6r  h^lr  deeeode  to 
hig  sdii  (hiB  lelr  at  law)  ehUi^ed 
with  the  ^eftrly  tHtynieht  of  100/. 
16  bis  dlkught«f  ^r  Het  lifb}  bhd  fit 
htit  deceMe  witb  ttht  stint  6t  1000/. 
to  be  divided  satohg  her  children ; 
db  if  nb  child,  to  be  dist^osed  bf  as 
6h«  sbotlld  direbt ;  arid  in  default 
of  payment  of  either  of  the  said 
sums  withhi  tfte  time  a|>pointed, 
to  G.  Tii  his  h^itSf  admfinistrtltors, 
and  assigns,  in  tttMt,  tb  raisie  the 
100/.  Out  of  the  rents  and  profits, 
and  the  1500/.  by  Sftle  bt  rtidrtgage 
of  a  sufficient  pan  of  the  lahds, 
Knd  «dbject  to  the  Mid  thanes 
and  trust  to  his  baid  soh,  his  heirs^ 
executors,  administrators,  and  as- 
signs :  Hfeld,  the  S'dd  took  by  de- 
scent and  not  by  purcha&e.  Chap' 
liny  Clerk,  v.  Leroux,  E.  56  G.  S. 

14 

S.  Devise  to  IT.  one  of  the  sons  of 
my  sister  A.  W*,  before  marriage 
for  his  natural  lifbi  and  From  and 
after  hit  decease  to  the  heirs  of 
the  body  of  W.  lawfully  issuin^«  in 
such  shares  as  W^  by  deed  or  will, 
shall  appoint,  and  for  want  of  such 
appointment,  to  the  heirs  of  the 
bdd^  of  Wi  lawfully  issiiiiigf,  Hitre . 


and  share  alike,  as  tenants  in  com- 
mon, aod  if  b^t  6xkt  child,  the 
whole  to  such  child ;  and  for  want 
of  subh  issae,  to  my  right  heins  for 
ever:  Held,  that  IF.  and  his  chil- 
dren, who  were  horil  after  the  death 
of  scitatx)^  took  oniy  eeta^  for- 
life*  Boeikm.  fVrigkt  uni  (M^$^ 
t»  J9mm  and  Others,  j6»  M  0.  S. 
Page  95 

S.  "  Devise  of  the  interest  «feH  my 
land  prenerty,  tHiethei*  hiitteesy 
banknitoek,  or  oesh,  after  discharg- 
ing my  debts,  Ui  toy  wH%;  and 
after  her  demise  to  my  brother  W. 
for  liie^  but  not  to  cat,  fall,  dr  de- 
stroy any  thing  of  Uib  estate ;  and 
^ter  his  decease  into  my  sister  C.*s 
family^  to  go  in  heirship  for  ever :" 
Held>  that  the  real  estate  tNMsed 
in  entii^ty  to  the  eldest  ioo  and 
heir  of  C.  in  fbe:  Doe  dem.  Chat' 
iamy  v.  Bmkh  and  W^  B.  56  G.3. 

126 

%\  Where  testatrix  being  seised  in 
fae  of  BB  undivided  fifth  part»  aad 
of  a  moiety  of  iUidthef  andivided 
fifth  part»  devised  <*  my  share  of 
the  Bastile  and  othiir  estftteS)  situ- 
ate at  C.|  and  now  in  the  occupa- 
tioos  df  T%  aad  C.  to  my  sister, 
C.  W.,''  this  was  held  to  pesk  a  fee. 
The  Revi  Samuel  Pdrki  Clerk, 
Thofnas  AfnM,  Ann  H^dtts, 
WidM,  Bltxabeih  Waitt,  ahdHenru 
Wccttt,  Plaintifis  \  and  George  MtU 
ler,  WUliam  Deeming,  dnd  Odro- 
line,  hit  CDJf^,  Defendants,  M. 
BIG.i.  408 

5.  Devise  to  L  N.^  hii  beira^  und  as- 
signs for  ever,  and  if  /.  Ni  shall 
happen  to  die  without  any  issue  of 
his  bodv,  lawfUly  be^Ued  on  the 
body  of  his  present  wife,  or  of  ftny 
subseouent  wife  or  wives,  the  lends, 
Ac,  arbre  given  to  /.  N;  and  his 
heirs  after  the  death  of  L  N*,  «nd 
his  wifb  or  wives  aforesaid,  shall 
go  and  remain  to  all  the  children 
of  M.  Dii  share  and  share  alike, 
to  bold  ee  tenants  ih  eootfmi: 

Held, 


DISTRESS. 


EVTOENCE. 


5S1 


Held,  that  /.  M  having  died  with* 
out  inae  in  the  lifetime  of  Uie  tes- 
tatrix Jeaving  a  widow  who  survived 
testatrix^  the  remainder  to  the 
children  of  M.  D.,  which  would 
have  been  a  contingent  remainder 
if  /•  N.  had  survived  testatrix, 
might  take  efiect  as  an  executory 
devise,  so  as  to  preserve  the  limit- 
ation to  the  children  of  M.  D., 
and  that  the  children  of  M.  D., 
living  at  the  death  of  testatrix,  to- 
gether with  an  afterborn  child,  took 
an  estate  for  life  in  equal  shares, 
at  the  death  of  the  widow  of  /.  iV., 
find  that  the  shares  of  such  of  the 
children  as  died  after  testatrix,  and 
before  the  widow  of  /.  iV.,  did  not 
pass  to  the  survivors,  but  went  to 
the  heir  at  law  of  testatrix.  Doe 
dem*  Scoit  and  Others  v.  Roach  and 
Oihergy  Af.  57  Q.  3.  Page  482 
(U  Devise  to  the  use  of  trustees  in 
fee,  in  trust  (Afler  payment  of 
debts)  to  receive  the  rents  for  the 
benefit  of  her,  brother  M.  S«»  his 
wife  and  children,  all  or  any  of 
them,  during  his  life,  as  they  should 
think  proper,  and  after  his  decease, 
in  trust  fot*  her  nephew,  &c. :  Held, 
that  Af.  S.,  who,  after  the  death  of 
testatrix,  by  permission  of  the  trus- 
tees, occupied  until  his  death,  a 
cottage  in  the  township  where  the 
lands  devised  were  situatey  did  not 
acquire  a  settlement  thereby,  the 
rents  and  profits  of  said  lands 
having  been  insufficient  to  pay  tes- 
tatrix s  debts ;  and  Af.  S.y  at  the 
testatrix's  decease,  and  from  that 
time  until  his  own  decease,  being 
an  uncertificated  bankrupt.  Rex 
V.  The  Inhabitants  of  Darlington^ 
M.67G.S.  493 

DISTRESS. 
See  Fraudulent  Removal. 
The  statute  11  0.2.  c.  19.  empower- 
ing landlords  to  follow  goods  frau- 
dulently kuid  clandestinely  carried 
otf  tiM  premisea  within  SO  d*ys, 


applies  to  the  ffoods  of  the  tenant 
only,  and  not  uiose  of  a  stranger ; 
wherefore  a  plea  justifying  the  £oU 
lowing  ffoods  off  the  premises,  and 
distraimng  them  for  rent  arrear, 
must  shew  that  they  were  the 
tenant's  goods.  Thornton  v.  Adams 
and  Others,  E.  56  G.  S.     Page  38 

DOCKAGE  RATE. 

By  the  Liverpool  dock  act,  51  G.  3. 
c.  143.  (Local  and  Personal)  a  ship 
which  cleared  outwards  from  that 
port  to  St.  DomingOf  where  she 
discharged  her  cargo,  reloaded  for 
London^  and  there  discharged  that 
cargo,  loaded  again  for  Liverpool, 
and  arrived  there  with  the  last 
mentioned  cargo,  was  held  liable 
to  pay  a  dockage  rate  according  to 
the  rate  payable  from  London  onlv» 
and  not  from  SuDomingo*  The 
Trustees  of  the  Liverpool  Docks  v. 
Gladstone  and  Another,  Af  •  57  G  3. 

328 

EJECTMENT. 
See  Pbacticx,  6* 

EVIDENCE- 

See  Power,  2.  Quo  Wabrakto 
Variancb. 

1.  A  judgment  in  ejectment  upon  the 
several  demises  of  two>  war  held 
to  be  evidence  to  support  trespass 
quare  claud.  fre^.  brought  by  them 
jointly.  Chamter  ana  Plestoto  v. 
aingo  and  WUlett,  E.  56  G.  3.   64 

2.  Proof  of  the  acknowledgment  of 
one  item  of  debt  only,  is  good  to 
support  a  count  upon  an  account 
stated.  Highmore  v.  Primrose,  B. 
56G.S.  65 

3.  Entries  in  the  minute  book  of  the 
Quarter  Sessions  for  Londtm,  that 
/•  T*  was  a  prisoner  (on  a  day  cer- 
tain) for  debt  in  the  Fleet  Prison, 
and  was  discbargedi  and  that  C 
was  chosen  assignee  of  his  estate, 

Nn  4  together 
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GOODS  SOLD,  ice. 


together  with  proof  of  the  assign- 
menty  and  that  /.  T,  took  the  oath 
prescribed  by  the  51  G.S.  c*  125. 
(InsolTent  Act)  upon  being  dis- 
charged)  were  held  sufficient  to 
support  the  title  of  C  claiming  in 
ejectment  as  assignee  of  the  estate 
of/.  T,  under  the  said  act}  without 
proving  that  /.  T.  was  a  prisoner  on 
the  day  mentioned  in  the  said  act. 
JDoe  dm,  Cookson  v.  W.Thorp^  E. 
56  G.  3.  Page  72 

4*  A  writ  of  supersedeas  reciting 
that  a  commission  of  bankruptcy 
issued  on  a  day  certain,  is  evidence 
to  shew  that  such  a  commission 
issued  on  that  day.  Gervis  and 
OtherSf  Assignees  of  Abraham,  a 
Bankrupt^  v.  The  Company  ofPro^ 
prietors  of  the  Grand  fVestem  Ca» 
nal,  E.  56  G.S.  76 

5.  In  covenant,  upon  non  est  factum, 
with  a  notice  of  set  off,  the  defend- 
ant cannot  go  into  evidence  upon 
the  set-off.  Oldenshato  ▼•  Thomp* 
son,  T.  56  G.  9.  164 

FELONY. 

Hie  statute  42  G.  S.  c.  85.  for  trying 
and  punishing;  in  Great  Britain 
persons  holding  public  employ- 
ments for  oTOnces  committed 
abroad,  does  not  extend  to  felonies. 
The  King  v.  Shawe,  M.  57  G.  8. 

408 
FINE  AND  NON-CLAIM. 

Devise  to  trustees  in  fee,  in  trust  to 
permit  A*  //•  to  receive  the  rents 
and  profits  for  life ;  remainder  to 
JV>  H,  in  tail ;  remainder  to  /.  S. 
in  fee :  Held,  that  a  fine  with  pro- 
clamations, levied  by  W.  H,  to  a 
stranger  in  the  life  time  of  A*  i/., 
was  void ;  and  therefore,  the  heir 
of  /.  S.  was  not  barred  by  non- 
claim  and  want  of  entry.  Doe 
dem,  James  and  Wife  v.  Harris, 
M.  57  G.S.  826 

FLAG  OFFICER. 
See  Frxight. 


FRAUDULENT  REMOVAL. 
A  creditor  may,  with  the  assent  of  a 
debtor,  take  possession  of  the  goods 
of  his  debtor,  and  remove  them 
from  the  premises,  for  the;  purpose 
of  satisfying  a  bonft  fide  debt,  with- 
out incurring  the  penalty  of  stat. 
11  G.  2.  c.  19.  s.  8.  against  persons 
assisting  the  tenant  in  removing  his 
goods  m>m  the  premises ;  although 
the  creditor  takes  possession  know- 
ing the  debtor  to  be  in  distressed 
circumstances,  and  under  an  ap- 
prehension that  the  landlord  will 
distrain.  Bach  v.  Meais  and  An- 
other,  T.  56  G.  8.  Page  200 

FREIGHT. 
See  Insurancx,  8. 
A  flag  officer  commanding  on  a 
foreign  station,  is  not  entitled  to 
an^  share  of  the  freight  paid  by 
private  merchants  to  the  captain  of 
a  ship  of  war,  for  the  conveyance 
of  private  treasure  on  board  the 
said  ship  to  this  country,  in  pursu> 
ance  of  orders  issued  to  the  captain 
by  the  flag  office^,  under  the  autho- 
rity of  the  admiralty.  Sir  John 
Borlase  Warren  v.  Shirr^,  E. 
56  G.S.  '  82 

GAME. 
See  Conviction,  2. 

GOODS  SOLD  AND  DELI- 
VERED. 
Where  plaintiffs,  having  received  an 
order  from  defendant  for  goods, 
shipped  them,  and  transmitted  to 
him  the  bill  of  lading,  endorsed, 
making  the  goods  deliverable  to 
order  or  assigns,  and  on  their 
arrival  the  captain  withheld  the 
ffoods,  in  consequence  of  defendant 
having  refused  to  accept  a  bill 
drawn  on  him  for  the  price ;  and 
diereupon  defendant  recovered  in 
trover  against  the  captain :  Held, 
that  plaintifi  might  have  an  action  ' 
for  goods  sold  and  delivered,  for 
the  delivery  of  the  goods  was  com- 
plete 


INSURANCE. 


INSURANCE. 
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pleteas  between  them  and  defend- 
ant, by  the  delivery  on  board  the 
ship.  Groning  and  Another  ▼• 
Mtndhamy  T.  56  G.  3.    Page  189 

INDICTMENT. 
See  Pleaoino>  2. 

INSURANCE. 
Sre  LicsNsx.  Set-off,  1. 

1.  A  policy  on  freight,  at  and  from 
the  ship  B  port  of  loading  at  </•  to 
her  port  of  discharge,  with  leave  to 
call  at  intermediate  ports,  begin- 
ning the  adventure  on  the  goods 
from  the  loading,  as  aforesaid,  vnih 

:  leave  to  discharge,  exchange,  and 
take  on  board  goods,  at  any  port  she 
may  call  at,  without  being  deemed 
a  deviation,  covers  the  freight  of 
goods  loaded  at  an  intermediate 
port ;  and  therefore  where  the  ship 
having  sailed  with  a  cargo  loaded  at 
«/.,  was  during  the  voyage  cast  on 
shore  at  an  intermediate  port,  and 
lost  a  part  of  her  cargo,  and  took 
on  board  other  goods  at  that  port 
to  complete  her  cargo,  and  arrived 
at  her  port  of  discharge,  and  earned 
freight;  Held  that  the  assuredy'who 
had  abandoned  to  the  underwriter 
upon  intelligence  of  the.  loss,  and 
had  adjusted  with  them  as  for  a 
total  loss,  was  liable  to  the  under- 
writer for  the  freight  of  that  part 
of  the  cargo  loaded  at  the  inter- 
mediate port,  after  deducting  the 
ezpences  attendant  upon  procuring 
the  said  freight.  Barclay  v.  Stir- 
ling and  Another,  E.  56  U.S.       6 

2.  A  loss  of  voyage  for  the  season  by 
perils  of  the  sea»  is  not  a  ground  of 
abandonment  upon  a  policy  on 
ffoods,  with  a  clause  of  warranty, 
free  from  average,  &c.  where  the 
cargo  is  in  safety,  and  not  of  such 
a  perishable  nature  as  to  make  the 
loss  of  voyage  a  loss  of  the  com- 
modity, afUiough  the  ship  be  ren- 
dered incapable  of  proceeding  in 
the  voyage. 


The  assured  are  bound  to  give 
notice  of  abandonment  at  the  earli- 
est opportunity  ;  notice  given  five 
days  afler  they  received  intelli- 
gence of  the  loss,  was  held  too  late. 

If  one  of  several  jointly  interest- 
ed in  a  cargo,  effects  an  insurance 
for  the  benefit  of  all,  he  may  give 
notice  of  abandonment  for  all. 
Hunt  and  Others  v.  The  Royal 
Exchange  Assurance,  E.  56  G.  3. 
Page  47 

3.  An  abandonment  to  the  under- 
writer on  ship  transfers  the  freight 
subsequently  earned  as  incident 
to  the  ship.  Therefore,  where 
ship  and  freight  were  insured  by 
separate  sets  of  underwriters,  and 
the  ship  being  a  general  ship,  was 
captured,  and  ship  and  freight 
were  abandoned  to  the  respective 
underwriters,  who  paid  each  a  total 
loss;  and  the  ship  being  re-cap- 
tured, performed  her  voyage  and 
earned  freight ;  which  was  received 
by  the  defendant  for  the  use  of 
those  who  were  legally  entitled 
thereto:  Held,  that  the  under- 
writer on  ship  was  entitled  to  re- 
cover. Case  y.  Davidson  and 
Others,  E.  56  G.  3.  79 

4.  Policy  on  goods  at  and  from 
Stockholm  to  Swinemunde;  and 
the  ship  being  driven  into  Wisby^ 
on  SOth  May,  and  detained  there 
till  the  9th  October,  the  assured, 
on  1st  July,  wrote  to  their  agents 
in  London,  <'  that  the  captain  had 
been  ordered  to  proceed  to  Ko- 
nigsberg,  as  they  were  not  certain 
whether  the  enemy  might  be  at 
Stoinemunde  or  not,  and  that  the 
passage  to  Konigsberg  was  nearly 
the  same,  but  rather  the  shortest 
and  safest,  and  they  desired  the 
agents  to  arrange  the  matter  with 
the  underwriters,"  which  letter  the 
agents  receiving  on  the  12th  July, 
applied  to  the  underwriters  for 
their  consent  to  altf*  :.  ue  policy, 
by  adding  the  words  <<  Konigsberg 

or 
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W  Mem^^*'  after  <*  StmnefHunde" 
nrhich  ooAsent  wad  obtained;  and 
the  ship  and  goods  trere  afterwards 
lost  in  their  Voyage  to  Konigsberg: 
Held,  that  this  alteration  did  not 
require  a  liew  stamp,  being  v^ithin 
85  G*  3.  c.  63.  s.  15.  Ramstfvm 
and  Another  v.  if^l^,  T.  56  G.  3. 
Page  267 

§%  Insurance  on  a  ship  ft>om  Rio-de- 
Jemeiro  to  Lixfetpoei^  and  the  ship 
was  Captured,  and  afterwards  re- 
captured, but  in  the  interval,  the 
assured  having  received  intelli- 
gence of  the  capture,  gave  notice 
of  abandonment,  and  afteir  th6  re- 
cAptUrfe,  the  Ship  arrived  at  Liver- 
poolf  havirig  Sustaitiied  a  partial 
damage,  and  action  brought  to  re- 
cover ft  total  loss :  Held,  that  the 
assured  cduld  only  recover  fbr  a 
t^artiAl  lossi  Br&thefHoh  and  An- 
viher  i.  Bn'rber,  M.  67  G.  S.     418 

6.  Ul^lMi  a  ()o]icy  t5f  fnsurance  on 
^obd$,  #her«  the  6h)p  b§iti^  dis- 
abled hy  the  perils  of  the  sea 
fhitii  punsuihg  her  Vt^^aee,  was 
ttbli^ett  to  t»ut  into  ^rt  to  re)iiiir ; 
brid  In  6>der  to  defray  the  ex- 

Eentei)  <)f  ftuch  t-epalrs,  the  master, 
aving  no  otHler  means  of  raisins 
Mbn^y)  sold  p^rt  of  the  gbods,  and 
applied  the  ^H)ceeds  m  payment 
bf  the  expenses :  Held,  that  the 
underwHt^r  was  a^t  atiswerable 
for  this  !6sS4  PMeU  Hnd  AnMher 
Vt  Gudg^6n',  M:  57  Gw ».  431 

7i  tmitlhince  at  and  from  Qa^ec  to 
Teiktriff^  on  tt  carso  Offbeat,  fish, 
and  staves^  with  the  usual  memo- 
randum as  tu  corn  and  fish  fVee 
froth  ateragC)  unlfesS  general ;  and 
the  ship  was  captured,  and  after- 
Wards  re-captured,  and  sent  by  the 
re^^aptors  to  Benkuda^  where  a 
scarcity  prevailing  an  embargo  #a8 
laid  oti  the  export  Of  provisions, 
and  the  cargo  being  landed,  it  was 
found  that  593  bushels  of  wheat 
were  so  damaged '  by  sea  water, 
Ihel  tli^y  yter^y  hy  o^der  of  the 


magistrates,  fbr  the  sake  of  the 
public  health,  thrown  overboard ; 
and  other  part  of  the  wheat  being 
datnaged,  tne  captain  sbld  that  part 
and  the  fish,  which  sold  at  a  profit; 
and  put  up  the  ship  to  sale,  which 
he  purchased  at  not  mbre  than  one 
fourth  of  Its  value,  for  the  benefit 
of  the  owners ;  and  having  repaired 
her,  and  beihg  refused  permission 
to  ship  the  remaining  wheat  to 
Teneriff^,  he  directed  it  to  be  sold, 
and  purchased  it  for  the  benefit  of 
those  concerned ;  and  by  leave  of 
the  governor,  the  eknbargo  being 
then  raised  as  to  the  WeH  India 
islands,  shipped  the  same  for  Ma- 
deira^  where  he  arrived  and  deli- 
vered it  \  at)d  took  in  A  cat^go  of 
wine  for  London^  with  which  be 
arrived:  Held,  that  the  assured^ 
who  had  abandoned  Upon  receiving 
Iklteiligence  of  the  circumstances 
which  happened  pretHousiy  to  the 
time  of  the  ship's  being  permitted 
to  proceed  to  Madeira^  were  in- 
titled  to  recover  as  fbr  a  total  loss 
on  the  whole  ef  the  goods  insured* 
Cdogan  and  An^er  v.  The  Oover- 
iiof  Aiwi  OmiMmif  of  the  London 
Assnmnce^  M.  67  G.  3.  fttge  447 
fti  On  a  policy  of  insurance  on  j^oods 
it)  the  i!iommbn  form,  where  the 
ahip  and  goods  Were  sunk  at  Sea 
by  another  ship^s  firing  upoti  her, 
tuistaklng  her  for  an  enemy  t  Meld, 
that  the  iitsUred  was  etititled  to 
recover  upon  a  special  count,  stat- 
ing the  particular  drcumttances ; 
for  this  was*  within  the  general 
words  of  the  policy,  **  M  other 
perils,  losses,"  &c*  Semble,  that 
such  a  loss  is  not  a  peril  of  the  sea. 
CMen  v.  BuHer^  M.  57  G.  3.    461 

JUSTICES. 

See  Chukch  Rate.    Conviction. 

1.  The  justices  of  the  borough  of 
Liverpool  have  authority  to  aen- 
teoce;  and  to  commit  in  enectttioa 

of 
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itf  fiueH  ebiWttee^  to  the  h6tl»e  of 
dWt^^^Mi  for  the  county  of  Laii- 
tadery  an  offiendfer  conticti^  before 
thetQ)  dkt  tlife  boh>U|t)  desBionft,  of 
p«tSlhrcwlf*  t%\i  KiHgv.  tibvgh' 
i^S  T.  m  Gi  8.  Pagfe  SOO 

^.  The  jwitleM  «f  the  bofbUgh  of 
Liw^d  hAte  «b  lamhority  to 
c^nMDit  to  t!l«  Mttlfc  of  t<>iteetion 
foir  ihe  county  of  Lancaster,  a 
^^^tsoh  convicted  by  thigm  Utide^ 
51  G.8.  di  145;  (!<»tai  and  persohal) 
^  befMj^  a  ri)gt)^  and  va^Abbnd 
iHtflili  Ihe  nmantng  of  th«  17  (7.  "2. 

r,*.  me  toiif  r\  mujgkmi  t. 

^6  0.3.  Bll 

LEASE. 
^  SvaasvosK. 

LfCBNSE. 

i.  A  license  to  p.  and  jff.  (who  were 
slnb  brokers  in  ifOndon\  on  behalf 
Qf  Uiehiselves  and  Britim  or  neutral 
merchants,  to  load  and  export  a 
cargo  on  board  the  Russian  ship 
Fortuna^fttithLoifda^  to  any  port 
in  the  Baltic  not  under  blockade^ 
♦is  Kfeia  to  rtWlefct  Rudm  |)ro- 
j^terty  e*t)drted  fVotrt  this  country 
on  a  Vbyajge  ta  &  ttuskian  ptirt, 
jRSrtrfa   being  &'t  ^^  With  (Jrta^ 

i^wff^y,  ft.  5i3  G.  3.  25 

i;  tvheVe  a  litente  vt^s  bUtait^i^a  land 
tafeurartce  feftded  fhJih  J?i^(t  to 
^ft,  on  gdods,  the  pi'bdiVce  of 
Btt>«fa,  bA  boaW  a  IStvedish  ship, 
but  the  ship  sailed  threfe  dAj^  befbre 
the  letter  directing  the  licehse  to 

te6btained  reach\*d  the  fegent,  the 
_  ier  hAvini  bfeen  delayed  by 
contta\ry  winds  beyond  thfe  usual 
time,  and  the  license  was  obtained 
tito  d&ys  afterwards,  dnd  the  in- 
'  feUrance  effbcted  subseqiifently  to 
that:  Held  thdt  though  tfie  voyage 
wa^  W  its  inception  illegal,  being 
cbntrtrytb  12  Car.  2.  c.  1*.  4.JJ.; 
tti^Vtrtheless  the  assured  might  re- 


COTer  bacl^  the  prettliilhi.  H^fi^ 
And  Anefther  t.  Stnhtfbrthf  Jf. 
ma.  3.  Pigfel22 

LIEN. 

A  workman    haviog    bestowed    his 
labour  upon  a  chattel  in  consider- 
ation of  a  priee  Jixed  in  lunbuiit  by 
his  agreeineflt  With  the  bwner,  may 
detain  the  chattel  until  the  price 
be  i^aid  \  and  thisj  thotigb  the  chat- 
tel be  delivered  to  the  workman  in 
diifereht  parcels,  and  at  diflereiit    . 
tinies,  if  the  work  to  be  done  under 
the  agreeiilent  be  entire.    Semble, 
that  where  the  parlies  contract  fcr 
id  particular  time  or  ihodie  of  pay- 
ment, the  workman  haS  not  a  ri^ht 
to  6et  up  a  claim  to  the  n^ossession 
incohsisteht  with  the  terms  of  the 
(Jbhlract.     Chase  and  Others^  As" 
signees  ot  tVilliam    and   Tnomas^ 
HursU  BaniruptSyY.  James  and 
bavid  Wesimore,  T.  5B  G.  3.     ISO 

LIMITATIONS,  STAtUTE  OF. 

^her6  iipon  demand  made  or  "pay- 
ment of  seMfien'a  wages  accrued 
during  the  Russian  einbargo,  the 
defendant  answered^  ^  that  he 
would  not  pay;  there. were  none 
paid,  anQ  he  old  ndt  mean  to  pay 
unless  obliged  ;*'  this  was  held  suf- 
ficient to  take  the  case  out  of  the 
Stat,  of  limitations.  Dc/^hwiite  v. 
TMui,  E.  SB  G.  i.       *  75 

,  NEGLIGENCE. 

The  law  requires  of  persons  having 
in  their  fustody  {nstttin^ents  of 
danger,  that  thfey  should  keep  them 
with  the  utmost  care :  therefore, 
where  defendant,  being  possessed 
of  a  loaded  gun,  sent  a  yoUn^  girl 
to  fetth  it,  with  directibns  to  lAke 
the  priming  nut,  which  Was  ac- 
cordingly done,  and  a  damage  ac- 
crued to  the  plaintiffs  son  in  con- 
fecquencte  bf  ih6  gitl'k  ^^Vt^ettting 
the  gun  at  him  and  drawing^  the 

trigger 
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trigger,  when  the  gun  went  off: 
Held  that  the  defendant  was  liable 
to  damages  in  an  action  upon  the 
case.  Dixon  v.  BeU^  T.  56  (5.  S. 
Pigel98 

NOTICE. 

See  Bills  of  Exchange,  1.  2. 
Insurance,  2. 

ORDER  OF  REMOVAL. 

An  order  of  removal  made  upon  com- 
plaint that  M.  S.  the  wife  of  JV.  S. 
who  is  absent  from  her,  is  come  to 
inliabit,  &c.,  and  is  now  with  child, 
which  is  likely  to  be  born  a  bastard, 
adjudging  the  said  M.  S.  to  be 
actually  chargeable,  was  held  suf- 
ficient in  form,  although  the  com- 
plaint did  not  state  that  the  pauper 
was  actuall]^  chargeable.  Rex  v. 
The  Inhabitants  of  Inskip  xnith 
Sotoerby.  T.56G.S.  299 

OVERSEER. 
See  Bankrupt,  4.  Conviction,  3, 

PARTNER. 
See  Bankrupt,  S. 

PENAL  ACTION. 
See  Venue. 

PERILS  OF  THE  SEA. 
See  Insurance,  6.  8. 


POOR  RATE. 

repair  of  a  highway  lying  witbm 
it;  plea  that  the  inhabitanto  of 
another  parish  have  repaired^  and 
been  used  and  accustomed  to  repair^ 
and  of  right  ought  to  have  repaired : 
Held  ill,  for  the  plea  ought  to  haye 
shewn  a  consideration.  Rex  v. 
The  Inhabitants  of  the  Parish  of 
St.  Giles,  Cambridge,  T.  56  G.S. 
Page  260 

S.  In  declaring  against  the  acceptor 
of  a  bill  of  exchange,  accepted 
payable  at  a  particular  jdau:  Held, 
npt  necessary  to  aver  a  present- 
ment at  the  place.  Young  v.  Rane^ 
T.56G.S.  291 

4.  Counts  for  money  lent  and  for 
money  paid  by  plaintiff,  as  assignee 
of  a  bankrupt,  were  joined  with 
counts  for  money  had  and  received 
to  plaintiff's  use,  and  upon  an  ac- 
count stated  with  him,  as  assignee : 
Held,  upon  error  after  verdict,  that 
these  counts  were  well  joined. 
Riehardson  v.  Griffin  in  Error,  T. 
56G.S.  294 


PLEADING. 

See  Distress.  Insurance,  8. 
Set  Off. 

1.  B.  cannot,  in  an  action  brought 
against  him  by  A.,  set  off  a  judg- 
ment recovered  by  him  against  A. 
for  which  A.  is  charged  in  execu- 
tion. Tai^lor  v.  Waters,  E.  56  G,  3. 

103 

2.  Indictment  against  a  parish  for  non 


POOR  RATE. 

1.  Where  a  rate  was  imposed  upon 
P.,  owner  of  the  lead  ore  in  cer- 
tain lead  mines,  in  respect  of  the 
dutv-lead  reserved  in  a  lease  of 
said  mines,  being  one-fifth  share  of 
the  lead  to  be  smelted  from  the  ore 
raised  from  said  mines :  Held  that 
this  reservation  was  in  the  nature 
of  a  rent,  and  therefore  not  rate- 
able. Rex  V.  The  Earl  of  Pomfret 
and  Others,  E.  56  G.  3.  139 

2.  The  lessee  of  market  tolls  in  gross, 
not  incident  to  the  soil,  is  not  rate- 
able to  the  poor  in  respect  qf  his 
occupancy  thereof.  Rex  v.  Bell, 
T.56G.S.  221 

3.  The  Hull  Dock  Company  were 
held  rateable  in  respect  of  the  ton- 
nage duties  received  by  virtue  of 
statute  14  G.  3.  c.  56.  although  it 
appeared  that  the  expenditure  in 

repairs 
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repairs  during  the  period  for  which 
the  rate  was  made,  exceeded  the 
amount  of  the  duties  received. 
Rexy.  The  HuU  Dock  Company ^ 
M.  an  G.  3.  Page  394? 

POWER. 

1.  Under  a  power  to  tenant  for  life 
to  lease  for  99  years,  determinable 
on  one,  two,  or  three  lives»  a  lease 
for  99  years,  if  E.  H>  should  so 
long  live,  to  commence  from  the 
death  of  7.  L.  and  M.  R.  (two 
lives  on  which  a  subsisting  lease 
for  years  was  determinable)  was 
held  ill.  Doe  dem.  Copleston  and 
Others  V.  Hiern  and  Another^  E. 
56G.3.  '40 

2.  Under  a  power  given  by  a  marriage 
settlement  to  tenant  for  life,  to 
lease  for  years,  determinable  on 
three  lives,  reserving  the  ancient 
and  accustomed  rents,  duties,  &c. 
so  as  '<  there  be  contained  in  every 
such  lease  a  power  of  re-entry  for 
non  payment  of  the  rent  thereby 
to  be  reserved,"  a  lease  for  99years, 
determinable  on  three  lives,  with  a 
proviso  for  re-entry,  "  if  the  rent 
should  be  behind  or  unpaid  in  part, 
or  in  all  by  the  space  of  fifteen 
days  next  after  the  day  of  pay- 
ment, and  no  sufficient  distress 
could  be  had  on  the  premises,"  was 
held  to  be  a  valid  execution  of  the 
power ;  and  that  evidence,  that  the 
usual  form, of  leases  of  the  estate 
in  settlement  for  years,  determin- 
able on  three  lives,  as  well  prior  to 
as  after  the  settlement,  was,  with  a 
similar  conditional  proviso  for  re- 
entry, was  admissible  evidence,  the 
tenant  for  life  having  under  the 
power  a  discretion  as  to  the  terms 
of  the  proviso,  which  the  power 
required  generally  to  be  inserted 
in  such  lease.  Doe  dem*  The  Earl 
of  Jersey  and  Others  y.  Smith,  Af. 
57  G.  3.  467 


PRACTICE. 

See  Costs,  Suggestion  of 
Basaches. 

1.  Testatum  capias  directed  to  the 
coroner,  where  one  of  the  two 
sheriffs  of  Bristol  was  party  to  the 
suit,  held  irregular;  for  it  ought 
to  have  gone  to  the  other.  Letsom 
v.  Bickley  and  Others,  E.  56  G.  3. 
Page  144 

2*  The  defendants  pleading  a  tender 
to  an  action  for  goods  sold,  does 
not  preclude  him  from  entering  a 
suggestion  on  the  roll,  to  deprive 
the  plaintiff  of  his  costs  under 
statute  39  and  40  G.3.  c.  104.  s,  12. 
{London  Court  of  Requests  act.)  • 
Jordan  v.  Strong,  T.  56  G.  3.    196 

3.  Upon  process  by  original  writ 
against  a  member  of  parliament, 
the  summons  omitted  to  describe 
him  as  having  privilege  of  parlia- 
ment, and  the  notice  at  the  foot 
stated,  that  in  default  of  his  ap- 
pearance on  the  return  day  of  the 
writ,  plaintifis  would  cause  an  ap- 
pearance to  be  entered  for  him : 
Held,  that  the  summons  was  suf- 
ficient. Everett  Sf  Others  v.  J, 
Wharton,  Esq.,  T.5Q  G.3.     '  321 

4.  A  defendant  who  is  sued  by  bill 
as  an  attorney,  not  being  such, 
may  set  aside  the  proceedings  as 
irregular.  Nabb  v.  Smith,  T, 
56  G.  3.  324 

5.  New  trial  refused  after  a  verdict 
of  not  guilty  upon  an  indictment 
for  not  repairing  a  road,  where  the 
verdict  does  not  bind  the  right. 
Rex  V.  The  Inhabitants  ofBurZon, 
M.51G.2.  392 

6.  In  ejectment,  proof  of  service  of 
the  declaration  on  the  tenant  in 
possession  is  sufficient,  without 
producing  the  landlord's  rule  to 
prove  that  the  defendant  comes 
m  as  landlord.  Doe  dem.  Giles  v. 
Warv9ick,  Af.  57  G.  3.  393 

7.  Plain- 


598 


PROPERTY. 


SETTX<KB(ENT,  Sec. 


7«  Plaintiff  cannot  treat  a  sham  plea 
as  a  nullity,  and  sign  judgment  as 
for  want  of  a  plea,  after  he  has 
given  a  rule  to  abide  by  the  plea. 
DraycQtt  v.  FiMngUm,  M.  51  G.  S. 
P9ge  518 

PREMIUM. 

See  LictNSS,  2.     Set-off,  2. 

PRINCIPAL  AND  AGENT. 
A  plaintiff  who  has  made  a  contract 
as  agent  for  a  third  person,  cannot 
sue  as  principal  without  giving 
notice  to  the  defendant  before 
action  brought,  that  he  is  the 
party  really  mterested.  Bickerton 
V.  BurreU,  M.  57  G.  3.  388 

PROHIBITION. 
A  prohibition  lies  to  the  consistory 
court,  if  it  proceed  to  hear  the 
exceptions  to  an  inventory  exhibit- 
ed by  an  executor.  Henderson  v. 
French,  M.  57  G.  3.  406 

PROMOTIONS. 

Pages  h  ^  161.  325 

PROPERTY. 

An  assignment  of  the  freight,  earn- 
ings, and  profits  of  a  ship,  does 
not  extend  to  profits  not  in  exist- 
ence, actual  or  potential,  at  the 
time  of  the  assignment ;  therefore, 
where  C.  assigned  by  deed  to  S* 
the  freieht,  earnings,  and  profits 
of  the  snip  W,,  which  ship  after- 
wards,  in  a  voyage  to  the  South 
Seas,  obtained  a  quantity  of  oil, 
the  produce  of  whales  taken  in 
the  said  voyage  :  Held,  that  this 
oil  did  not  pass  to  S.  by  the  as- 
signment ;  for  the  assignor  had  no 
property,  actual  or  potential,  in 
the  oil,  at  the  time  of  assignment, 
and  the  voyage  was  not  then  con- 
templated. Robinson  and  OiherSy 
Assignees  of  Clarkson  and  Another ^ 
Bamrupts,    v.    MqcdonneU    and 


0^i«rr,  As$^9f9  of  G.  SUrp  ^nd 
Others,  T.  56  6. 3.  Page  828 

%  The  statutes  26  G.  3«  c  6(K  and 
34r  G*  3.  c  68.  do  not  enure  to  pre- 
vent the  operation  of  the  statute 
21  Jac.  1.  c.  19.  «.  1 1.,  upon  British 
registered  ships ;  therefore,  where 
C,  being  owner  of  a  ship,  convey- 
ed the  same  to  S.,  but  by  the  con- 
sent of  5.  continued  to  have  the 
order  and  dispositioa  until  he  be- 
came bankrupt:  Held,  that  the 
property  passed  to  the  ussignees 
of  C,  thouffh  the  transfer  was 
complete  under  the  register  acts. 
Robinson  and  Others^  Assignees  of 
Clarhon  and  Anothir,  Bankrupts^ 
V.  Macdonndl  and  Others,  Assig- 
nees of  Sharp  and  Olhetts,  T. 
56  G.  3. 


QUO  WARRANTO. 

In  quo  warranto  for  exercising  the 
office  of  raavor,  upon  issue  joined, 
that  /f.,  the  presiding  officer  at 
defendant's  election,  was  not  then 
mavor,  the  title  of  H.  to  be  mayor, 
and  not  merely  whether  he  was 
mayor  de  facto,  is  put  in  issue ; 
and  evidence  was  held  admissible 
to  shew  that  H,  had  not  been  law- 
fully elected,  if.  being  then  dead ; 
but,  before  his  death,  an  infi>rm- 
.ation  having  been  filed  iftgainst 
him  for  usurping  the  office.  Sem- 
ble,  that  it  is  not  competent  on  the 
trial  of  an  information  of  quo  war* 
ranto  against  the  elected,  to  im- 
peach by  evidence  the  titles  of  the 
electors,  unless  they  are  specially 
questioned  on  the  record.  Iter  v. 
W.Smith^T.SeG.S.  271 

SETTLEMENT  BY  HIRING 
AND  SERVICE. 

A  hiring  at  weekly  wages,  either- 
party  to  be  at  liberty  to  p^rt  «t  a 
month's  notice,  waf  held  to  ba  a 
yearly  hiring;  although  the  case 

stated 
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SET  OFF. 


stated  that  the  pauper  let  himself 
by  the  week,  it  being  also  -stated, 
that  at  the  time  the  pauper  let  him- 
self by  the  week,  nothing  passed 
between  him  and  his  master  as  to 
his  being  hired  by  the  week,  ex- 
cept that  he  was  to  have  weekly 
wages.  Rex  v.  The  InhabitarUs 
of  Great  Yarmouih,  E.  56  G.  3. 

Page  114 
2.  Where  a  pauper,  at  the  time  of 
hiring  himself,  had  a  daughter  of 
the  age  of  eighteen,  who  from  the 
age  of  four  had  lived  with  her 
grandfather,  and  had  been  main- 
tained by  him  until  his  death,  and 
afterwards  by  her  grandmother, 
which  continued  until  she  attained 
twenty-one,  the  grandfather  having 
by  his  will  directed  the  grandmo- 
ther to  educate  and  maintain  her 
out  of  a  fund  given  to  the  grand- 
mother for  life,  and  after  her  de- 
cease to  the  daughter :  Held,  that 
the  daughter  was  not  emancipated, 
and  consequently  pauper  was  not 
within  statute  3  and  4}  fV,  Sf  M»  a 
person  not  having  a  child  at  the 
timeof  the  hiring.  Rexv,  The  Inha- 
bitants of  Uckfieldy  T.  5Q  G.  3.  214' 

SETTLEMENT  BY  A  TENE- 
MENT  OF  TEN  POUND  A 
YEAR. 

1.  Where  pauper,  by  order  o?  a  cor- 
poration, made  at  a  common  hall, 
was  allowed  the  liberty  to  take 
sand  and  gravel  from  the  bed  o^  a 
river,  (of  which  the  corporation 
were  entitled  to  the  soil,)  with  a 
condition  that  he  sold  tlie  sand  to 
the  inhabitants  of  the  town  at  a 
certain  rate ;  for  which  liberty  he 
paid  to  the  corporation  at  the  rate 
of  10/.  per  ann. :  Held,  that  he 
thereby  acquired  a  settlement. 
Rex  V.  The  Inhabitants  of  All 
Saints  in  Derby y  E.  56  G,  3.       90 

2.  Where  pauper,  a  married  man, 
agreed  to  serve  S>  for  a  year  as  a 
labourer,  aad  wa«  to  bavo  20^«  ar 


year,  a  house  and  garden*  a  ^ece 
of  land  for' potatoes,  the  milk  of  a 
cow,  and  feeding  of  a  pig,  which 
were  to  run  on  a  neighbouring 
field;  and  under  this  agreeipent 
the  pauper  served,  and  had  the 
eiLplusive  occupation  of  the  bouse 
for  himself  and  family,  the  house 
being  about  lOO  yards  from  the 
house  of  S.9  and  being  necessary 
for  the  performance  of  his  service^ 
and  if  he  had  not  had  it,  he  would 
have  had  more  wages :  Held,  that 
this  was  not  a  coming  to  settle  on 
a  tenement  to  confer  a  settlement. 
Rex  V.  The  Inhabitants  of  Kelstern, 
E.  56  G.  3.  Page  136 

SETTLEMENT  BY  RATE. 
A  person  occupying,  at  4/.  a-vear, 
part  of  a  dwelling-house  of  the 
annual  value  of  18/.y  does  not, 
since  35  G,  3.  c.  101.  s*  4.,  acquire 
a  settlement,  although  he  be  rated, 
and  pay  to  the  church  and  poor- 
rate  for  the  whole  house.  I^ex  v. 
The  Inhabitants  of  Penryn,  Af. 
57  0. 3.  MS 

SET  OFF. 

1,  Where  damages  are  unliquidated 
and  there  is  not  a  mutuality,  there 
cannot  be  a  set  off;  therefore^ 
where  plaintiff  declared  in  covenant 
for  a  total  loss  on  a  policy  of  as- 
surance effected  in  his  own  name, 
•and  averred  the  interest  in  one 
count  to  be  in  himself,  and  in  an- 
other in  himself  and  others,  to 
which  defendants  pleaded  that  a 
less  sum  was  due  on  •  the  policy 
than  for  a  total  loss,  and  set  off 
monies  flue  to  them  on  plaintiff's 
bond,  which  was  made  to  them 
before  they  had  notice  that  any 
other  than  plaintiff  was  interested 
in  the  policy:  Held,  that  diese 
pleas  were  ill.  Grant  v.  The  Royal 
Exchange  Assurance  Company^  Af. 
57G.S.  439 

2«  An  underwriter,  in  an  acikm  by 

the 
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S.TAMP. 


STOPPAGE,  &c 


the  assignees  of  a  bankrupt  assur- 
ed, upon  a  loss  which  happened 
afler  the  bankruptcy,  may  set  off  a 
sum  due  to  him  for  premiums  on 
the  balance  of  accounts  between 
the  bankrupt  and  himself.  Gra- 
ham and  Others,  Assignees  of 
Leigh,  Bankrupt,  v.  Russell^  M, 
57  G.  S.  Page  498 

SHERIFF, 
See  Bail,  2. 

STAMP. 

See  Bail,  2* 

I*  A  deed  executed  and  indorsed  on 
a  former  deed,  as  a  further  security 
for  advances  made  and  to  be  made 
under  the  first  deed,  is  exempted 
by  48  G.  8.  c.  149.  from  an  ad 
valorem  duty,  if  the  first  deed  be 
stamped  with  an  ad  valorem  stamp. 
Robinson  and  Others,  Assignees  of 
Clarkson  and  Another,  Bankrupts, 
V.  Macdonnell  and  Others,  Assig- 
nees of  Sharp  and  Others,  T, 
56  G.  3.  228 

2.  A  bill  of  sale  of  a  ship  is  not  void, 
though  it  omit  to  set  forth  a  true 
consideration,  and  is  not  stamped 
with  an  ad  valorem  stamp ;  but  the 
parties  thereto  arc  liable  to  a  pe- 
nalty. Robinson  and  Others,  As- 
signees of  Clarkson  and  Parker, 
Bankrupts,  v.  Macdonnell  and 
Others,  Assignees  of  G.  Sharp  and 
Others,  T.  56  G.  8.  228 

3.  A  valuation  made  of  the  parish 
lands  by  two  resident  parishioners, 
appointed  for  that  purpose  at  a 
parish  meeting  by  the  parish  of- 
ficers, with  a  view  of  equalizing 
the  rate  to  the  relief  of  the  poor, 
was  held  not  to  require  an  appraise- 
ment stamp,  it  being  merely  for 
the  information  of  the  parties  cm- 
ploying  the  valuers.  Atkinson  and 
Another  v.  Fell  and  Another,  T. 
56  G.  3.  240 


STATUTES. 

Edw.  VI. 

2  and  3  c.  13.  Barren  Land.  Page  166 

Eliz* 
31  c,5.  Penal  action  —  Venye*  427 

Jac.I. 

21  c.  16.  f.  3.  Limitation.  75 

—  c.  19.  ff.  11.  Bankrupt.  228 

Car.  II. 

12  c.  18.  J.  8.  Navigation  act.       122 

13  and  14  c.  12.  s.  1.    Settlement, 
Tenement.  136 

22  and  23  c.  25.  s.  3.  Game.        206 

W. 

3  and  4  c.  11.  s.  7.  Settlement.  214 
5  and  6  c.  11.  .s.  3.  Costs.  520 
8  and  9  c  11.  f.  8.  Suggestion.  60 

Ann. 

5  c.  14.  s.  2.  Game.  206 

Geo.  IL 

11  C.19.  j.  3.  Fraudulent   Removal. 

38,200 
17  c  5.  Vagrant.  811 

—  c.  38.  Overseer.  314 

GKO.IIL 

12  c.6\.s.  18.  Gunpowder.  133 

14  c.  56.  Hull  Dock.  394 
17  c.  26.  «.  1.  Annuity.  4 
26  c.  60.  Ship^  Register.  -  228 

34  c.  68.  Ship^  Register.  ib. 

35  C.63.  *.13.  Stamp.  267 
39  and  40  c.  104.  s.  12.  London  Court 

of  Requests,  196 

42  C.85  Offences  committed  abroad. 

403 

43  c.  84.  s.  12.  Non  Residence.    427 

47  c.  78.  Sibsei^  Court  of  Requests. 

510 

48  c.  149.  ^Stamp.  228 

49  C.121.  *.9.  17.  Bankrupt.  21 
51  c.  125.  Insolvent.  72 

—  c.  143.  (local  and  personal)  Liver- 
pool Dock  Act.  311.  328 

53  c.  127.  *.  7.  Church  Rate.       248 

STOPPAGE  IN  TRANSITU. 

The  unpaid  vendor  may  stop  in  tran- 
situ 


SURRENDER. 


TROVER- 
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situ  before  the  goods  come  to  the 
hands  of  Uie  vendee's  factor,  al- 
though the  factor  has  the  bill  of 
lading,  indorsed  to  order,  in  his 
hands,  and  is  under  acceptance  to 
the  vendee  on  a  seneral  account ; 
wherefore,  in  sucn  case,  where  the 
vendee  became  bankrupt,  and  the 
fiu;tor  also  became  bankrupt,  and 
the  messenger  under  ihe  factor's 
commission,  upon  the  arrival  of 
die  ship,  went  on  board  and  seized 
the  cargo,  the  affent  of  the  vendor 
having  previoushr  given  notice  to 
the  captain  to  deliver  the  cargo  to 
him,  and  the  captain  having  agreed 
thereto:  Held,  that  trover  would 
lie  by  the  vendor  against  the  as- 
signee of  the  banxrupt  fiictor. 
Patten  and  Others  v.  Thompson, 
M.S7G.3.  PageS50 

SUGGESTION  OF  BREACHES. 

After  a  plea  of  non  est  factum,  and 
Uiat  the  bond  was  obtained  by  fraud 
and  covin,  where  breaches  are  not 
assigned  in  the  declaration,  the 
plaintiff  may  suggest  them  under 
statute  8  and  9  W.S.  c.U.  in 
making  up  the  issue.  Homfray  and 
Others  V.  R^^htf,  E.  S6G.S.      60 

SURRENDER. 

Although  a  surrender  of  a  life  estate 
to  the  owner  of  the  fee  is,  as  be- 
tween the  parties,  an  extinguish- 
ment of  the  estate  surrendered, 
Smay  it  have  continuance  to  up- 
d  a  prior  interest  derived  under 
it :  therefore  where  /•  B.  C.  having 
a  lease  for  three  lives  of  a  manor, 
where,  by  the  custom,  the  copy- 
holds were  demiseable  by  copy, 
made  a  lease  for  years  by  inden- 
ture of  a  copyhold  tenement  to  de- 
fendant's &ther,  and  afterwards 
the  estate  of  /•  B.  C.  was  surren- 
dered to  the  lord  of  the  fee,  who 
made  a  lease  of  the  manor  to  the 
lessor  of  .the  plaintiff;  .Held,  that 

VOL.V. 


inasmuch  as  the  lease  to  defend- 
ant's father,  though  not  warranted 
by  the  custom,  and  though  it  sus- 
pended the  copyhold  tenure,  was 
nevertheless  good  to  pass  an  in- 
terest to  him,  the  lessor  of  the 
plaintiff  should  not  avoid  the  same 
during  the  continuance  of  one  of 
the  three  lives  in  the  lease  to 
/•  B,  C,  notwishstanding  the  sur- 
render of  that  estate.  Doe  dem, 
R.  Beadon  v.  Pyke,  E.  56  G.  S. 
Page  146 

TITHE. 

Land  which  is  of  a  good  natural  qua- 
lity, shall  pay  tithe  immediately, 
notwithstanding  the  2  and  3  of  Ed- 
ward 6.  c.  IS.,  although  the  ex- 
pence  attending  the  breaking  it  up 
and  liming  it  exceeds  the  return 
made  to  the  farmer,  in  the  several 
first  years  of  cultivating  it.  War^ 
tnkk  and  Another  v.  Collins^  T. 
56  G.  3.  166 

TOTAL  LOSS- 
See  Insurance,  7*  Sstt-o'fp,  U 

TROVER. 

1.  Wliere  plaintiffs  sold  goods  to  T., 
who  paid  for  them,  and  was  to  take 
them  away,  but  defendant  becom- 
ing possessed  of  the  j^lace  in  which 
the  goods  were  deposited,  plaintiflb' 
attornevi  accompanied  by  T.  de- 
manded them  of  defendant,  telling 
him  that  they  belonged  to  plaintifli, 
and  that  they  had  sold  them  to  T. ; 
to  which  defendant  answered  that 
he  would  not  deliver  them  to  any 
person  whatsoever,  and  afterwards 
plaintiffii  repaid  the  money  to  T, 
and  brought  trover  against  defend- 
ant: Held  that  this  demand  and 
refusal  were  sufficient  evidence  of 
a  conversion  to  support  the  action, 
and  that  a  new  demand  b^  the 
plaintiffs,  after  they  had  repaid  the 
O  o  money 
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VARIANCE. 


WITNESS. 


money  to  T.  was  not  necefwary. 
Paititon  y.  RMnion  and  Oikers^ 
E.  56  G.  S.  Pttge  105 

VARIANCE. 

1.  A  bill  of  exchange  drawn  by  LS. 
to  his  own  order  value  received 
means  value  received  by  the  drawee, 
and  if  it  be  alleged  inthedeclai^ation 
to  be  for  value  received  by  the  said 
/.  S.9  it  is  a  variance.  Higkmore 
V.  Primrose^  E.  56G.S.  65 

2.  In  ejectment,  the  premises  being 
described  as  in  the  parish  of  Wed- 
hury^  and  it  bein^  proved  that 
there  were  two  parishes  of  FFei^* 
huTfft  viz.  Wetmary  on  Trumm  and 
Witihiay  on  Stoem:  Held,  that 
this  was  not  a  variance.  Doe  <foM. 
Jamu  and  Wife  v.  Harriet  Af. 
57  G.  S.  99S 


VENUE. 

In  debt  upon  stat  43  G.  S.  e.  84. 
s,  12«  for  wilfully  absenting  hinik 
self  IVom  his  benefice,  the  venue 
must  be  laid  in  the  county  wiiere 
tlie  ofience  is  committed.  The 
Stat.  81  Eliz.  c.  5.  extends  as  well 
to  dflbnces  of  omission  as  of  com- 
mission. Whitehead  r.  9l^rt>  Af. 
57  G.  S.  Age  427 

WILL. 
See  Devise. 

WITNESS. 

One  joint  maker  of  a  promissory  note 
is  a  witness  to  prove  the  signature 
of  the  other.  York  and  Another 
V.  Bloti,  E.  56G.S.  71 
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Printed  by  A.  Smhan,  Law.printer  to  His  Majesty, 
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